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PREFACE. 


The  aim  of  this  book  is  to  set  out  in  as  plain  and  simple 
a  manner  as  possible,  and  in  what  the  author  ventures  to 
think  is  a  somewhat  more  philosophical  arrangement  than 
the  usually  accepted  one  of  Blackstone,  the  most  general 
and  elementary  principles  of  the  law.  It  was  written 
primarily  for  the  use  of  the  author's  students  beginning  the 
study  of  the  law  ;  but  it  is  hoped  that  it  may  be  of  service 
to  students  of  law  elsewhere,  as  well  as  possibly  to  readers 
who  without  intending  to  become  lawyers  wish  to  get  a 
knowledge  in  outline  of  the  nature  and  methods  of  legal 
science.  It  is  not  designed  to  take  the  place  of  the  larger 
and  more  complete  treatises  with  which  students  generally 
begin  their  legal  studies,  but  rather  to  be  used  in  connec- 
tion with  them  ;  and  for  this  reason  many  subjects  have 
been  omitted,  such  as  Agency,  Partnership  and  the 
greater  part  of  the  Law  of  Persons,  which,  though  of  the 
greatest  interest  and  importance  in  themselves,  may  still 
be  looked  upon  as  being,  so  to  speak,  detachable  from  the 
main  fabric  of  legal  principles  and  affording  merely  special 
applications  of  rules  and  principles  which  the  student  ought 
to  understand  before  he  comes  to  the  study  of  those  special 
branches. 

It  will  not  be  necessary  to  remind  the  professional  reader 
that  in  an  elementary  work  of  this  kind  it  is  often  necessary 
to  state  general  rules  without  stopping  to  explain  the  various 
and.  often  numerous  limitations  to  which  they  are  subject 
in  practical  application ;  though  I  have  in  many  cases  in- 
dicated the  existence  of  such  limitations  and  qualifications 
by  the  use  of  some  such  word  or  phrase  as  "generally  ' 
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usually,  or  '  in  most  cases. "  But  to  the  student  and 
the  non-prefessional  reader  it  may  not  be  amiss  to  add  a 
word  of  caution.  Although  the  law  is  truly  a  system  ot 
principles,  having  a  logical  connection  and  development, 
yet  it  is  not  the  practice  of  modern  law  to  sacrifice 
substantial  justice  to  bare  logical  consistency ;  so  that  many 
exceptions  are  admitted  to  legal  rales/  on  pure  grounds  of 
expediency  and  justice,  whidh  are  inconsistent  with  princi- 
ples, whose  general  validity  is  perfectly  well  established, 
which  exceptipjis  and  their  limits  can  not  be  deduced  by 
any  process,  of  reasoning,  but  must  simply  be  searched  out 
and  ibx. "nitted  to  memory.  This  book  is  not  intended  for 
3  legal '  .id-book  nor  a  guide  to  make  '"'  every  man  his  own 
lawyer,  >ut  is  a  very  brief  explanation  of"  a  few  general 
prinqiplp",  whose  mutual  limits  and  exceptions  the  student 
is  left  lb  f:hd  out  in  the  course  of  his.  future  studies. 
.  In  ah  elementary  work  on  Law  originality,  of  course,  ^ 
not  lqokea  for.  Therefore  I  have  taken  my  materials  wher- 
ever I  could  find  thfem,  generally  without  special  acknow- 
ledgement except  in  cases  of  particular  reference  or  direct 
qubfatiori.  1  think,  however,  that  I  ought  to  mention  my 
indebtedness  to  a  series  of  articles  in  the  American  Law 
Review  on  the  Arrangement  of  the  Law,  to  several  of'.vhich 
I  have  referred  in  the  notes. 

As  the  b66k  is  intended  for  beginners. in  the  study  of 
English  affd  American  law,  references  to  the  civil  la"w  have 
been  made  but  sparingly,  and  only  for  the  purpose  of  more 
easily  explaining  common  law  rules. 

Iri  fcoriclusion  the  author  would  express  his  strong  belief 
that  the  great  need  of  the  common  law  at  the  present  time  is 
a  more  philosophical  arrangement,  generally  accepted  by- 
lawyers  and  writers,  so  as  to  exhibit  its  leading  principles 
in  a  natural  and  logical  connection,  a  more  precise  and 
copious  terminology,  the  getting  fid  of  a  number  of  useless 
distinctions,  chiefly  derived  from  feddafism,  such  as  the 
double  system  of  succession  to  real  arid  personal  property 
at  the  death  of  the  owner,  and  the  more  full  recognition  of 
some  really  important  distinctions,  such  as  that  between  a 
contract  arid  a  conveyance  and  between  formal  and  formless 
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transactions,  as  the  necessary  preparation  for  the  codification 
which  must  come  in  the  not  very  distant  future.  And  if 
this  work  can  contribute  anything,  however  little,  to  brin£ 
about  so  desirable  a  result,  and  can  be  of  service  in 
enabling  students  to  avoid  difficulties  and  misunderstandings 
which  long  perplexed  the  writer,  its  purpose  will  be  fully 
accomplished  and  the  largest  hopes  which  the  author 
ventures  to  indulge  for  this  his  first  venture  in  the  field 
legal  authorship  will  be  amply  fulfilled. 

H.  T.  T. 

University  of  Tokio, 

April  8,  1878. 
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The  Greek  and  French  languages  are  indicated  by  G.  and  F.    All  the  rest, 
which  constitute  the  great  majority,  are  Latin,  (L). 


I*.  Ab  inconvenienti.     From  an  undesirable  (result).     From  inexpediency, 

„  Ab  intestato.     From  an  intestate  person. 

„  Accessio.     Accession. 

„  Accidsntalia.    Accidental  things. 

„  Actio  personalis  moritur  cum  persona.    A  personal  action  dies  with  the  person. 

„  Actio  uiiUs.     An  "  as  if"  action.     An  action  brought  as  if  a  certain  state  of  fact 
existed  which  in  truth  does  not  exist. 

„  Actor.     The  plaintiff  in  a  suit. 

„  Actus.    An  act.     A  passage.     The  right  to  drive  cattle  through  another's  land. 

„  Actus  Dei  neminifacit  injuriam.     The  act  of  God  does  wrong  to  no  one. 

„  Ad  rem.    To  a  thing. 

•t  Aggregatio  meniiwn.     A  meeting  of  mjnds.     An  agreement. 

„  ALieni  juris.     Of  another's  right.     (Under  another's  power). 

>,  Alieniis  (pi.  alieni.)    A  foreigner.     A  person  not  a  Roman  citizen. 

„  Aliunde.    From  eleswhere.     (By  other  evidence), 

„  Altius  non  iollendi.     Of  not  raising  higher. 

„  Agues  ducendez.     [The  right]  of  conducting  water  [across  another's  land]. 

„  Aqua  ductus.    An  aquaduct.     (The  right  to  maintain  one  on  another's  land). 

„  Aqua  haustus.     [The  right  of]  drawing  water  [from  another's  well  or  spring}. 

tt  Arrogatio.     Adoption. 

„  Assumpsit.    He  promised. 

»;  Aula  rdgia.     The  royal  court. 

„  Aula  regis.    The  court  of  the  king. 

„  Bona  fide.    In  good  faith. 

„  Bonorum  venditio.     Sale  of  goods.     Bankruptcy. 

„  Capias.    You  may  take.     Take. 

„  Capitis  di?ninutio,    A  degradation.    Loss  of  Status. 

It  Caput.     Head.     Status. 

„  Causa.    A  cause. 

F.  Cestuy  que  trust.     One  for  whose  benefit  property  or  power  is  given  to  an- 
other in  trust. 

„  Cestuy  que  use.     One  to  whose  use  property  is  given  to  another. 

L.  Civis  Romania  (pi.  rives  Romani).     A  Roman  citizen. 

„  Civitas.     Citizenship. 

F.  Chose.    Thing. 

L.  Cloacae  mittendce.     [The  right]  of  running  a  drain  [through  another's  land  J. 

„  Commodatum.    A  loan  for  use  gratuitously. 

„  Communis  error  facit  jus.    Common  error  makes  law. 

„  Conditio.     A  condition.    A  status. 

.„  Conductor.    A  hirer. 

''„  'Consensu.    By  consent. 

„  Corpus  juris.    The  body  of  the  law. 


Curatio.  Guardianship. 

Curator  (pi.  cur  a  tares).     A  guardian. 

De  aciionibus.     Concerning  actions  (at  law). 

De  fam's  asportafis.    Concerning  .goods  .taken  away.    For  taking;  a^tay^o^ds. 

Decemviri.    Ten  men.     AJjody  often, men.appointed  to  codify  *he  Roman  (lay. 

De  facto.     In  fact.    Practically.    -For  practical  purposes. 

F.  Demesne.    One's  own.    Qwn. 

L.   De  minimis  non  curat  lex.     The  law  does  ;ua£.take  notice  of  trifles. 

„    De  personis.    Concerning  persons. 

„     Depositum.      A   thing  given  to  another  for  safe  keeping.     5ahe  contract  tyi 

its,re£urn. 
„    De  prpsfi&ctu. ,  XZpncern^ng  a  view. 
„    De  rebus.     Concerning  things. 
„     Dictum  (pi.  dicta).     A  saying. 
„     Dies.    A  day. 

„    Dies  adquem.     A  day  to  which. 
„    Dies  a  quo.     A  day  from  which. 
„     Dies  certus.     A  certain  or ,fixed. day. 
„    Dies  incerttts.     An  uncertain  day. 

„    Dolus  dmis  locum  eontractui.    Fraud  giving  a  place  to  (*>.  causifigfj^e  CRRtr^Ct- 
„    Dominium.     Full  ownership. 
„     Domimis,     Master.     Lord.     Owner. 
„     Donatio.     Gift. 

„'    Do  ut  des.     I  give  in  order  that  you  may  give. 
, ,     Do  ut  facias.     I  give  in  order  .that  you  may  .do. 

G.  Emphyteusis.     A  kind  of  property  right  in  land. 

„     Emphyteuta.    A  person  having  a  right  of  emphyteusis. 

L.   Emptio-venditio.    Fmptio  et  •oenditio.     Buying  and  seJJjng.     A  contract  of  sa^e. 
.,,     Essentialia.     Essential  things. 

„    Et  al,  et  als  [et  alius,  et  alium,  et  alii,  et  alios  ),     And  another.     Ajid  pfijiers. 
„     Et  nx,  (et  uxor,  et  uxerent).     And 'his  wife. 
„    Exceptio.     A  plea. 
,,     Ex  contractu.     From  a  contract. 
„     Ex  delicto.     From  a  wrong. 

„     Existi-matio.     Reputation.     Good  reputation.     Civil  standing. 
,r     Ex  nudo  pacto  non  oritur  actio.     From  a  bare  pact  there  arises  no  action. 
„    Ex  parte.     From  th,e  side  of.     On  the  part  of. 
„    Ex  post  facto.    From  after  the  act. 
„     Facio  ut  des.     I  do  in  order  that  you  may  give. 
„     Facto  ut  facias.     I  do  in  order  that  you  may  do. 

„    Falsa  demoflstroitio  non  nocet.    An,ipcprrect  descr/ptipn  does  no  harm. 
.,    Familia.     A  family.     Membership  in  an  agnate  .family.     Family  .rights, 
„    Feree  natures.     Of,a  jvijd  nature. 
„    Fidei commzssHm  (pi.  f.-commissa).     A. trust. 
„    Filius  familias.     A  son  under  power. 

„     Formula  (pi.  formula).    A  prescribed  form.    An  established  r^h»  gr  order, in 
accordance  with  which  anything  is  done  or. happens. 


tm 

L.  Furtum.     Theft. 

„  Habitatio.     [The  right  of]  inhabiting  (a  house  belonging  to  another.] 

„  Hie  vero  unius  generis  sunt ;  nam  otn-*i*s  ex  re  nascunturt  id  est,  ex  ips*  male* 

ficio.     These,  however,  are  of  one  »o.-t ;  for  they  all  arise  from  a  thing,  that 

is,  from  the  mere  wrongful  act. 

„  Ha>reditas.     A  heritage.     A  universal  succession  at  death. 

„  Hares.    A  universal  successor  at  death. 

•t  Hypotkeca.     A  kind  of  lien.     The  thing  on  which  the  lion  exists. 

„  Id  cerium  est  qtiad  cerium  reddi  potest.     That  is  certain  which   can  be  mj^ 

certain. 

„  Idem.    The  same. 

F.  In  banc.    \      Applied  tc  a  sitting  of  court  where  all  the  judges   sit  together  to 

L.  In  banco.)  try  questions  of  law. 

„  In  bonis.     Among  the  goods. 

„  In  capite.     In  chief. 

„  Indebitatus  assumpsit.     Being  indebted,  he  promised. 

„  In  dor  so.     On  the  back. 

«,  Infra.    Below. 

„  In  genere.     In  kind.     By  kind. 

„  Injuria.     Wrong. 

F.  In  pais.     In  the  country.     In  fact.     By  matter  of  fact. 

L.  In  pari  delicto.     In  equal  fault.     Equally  in  fault. 

m  In  pari  delicto  potior  est  conditio  defendentis.     When  the  parties  are  equally 

in  fault,  the  defendant  has  the  better  position. 

„  In  personam.     Against  a  person. 

„  In  re.     In  a  thing. 

„  In  rem.     Against  or  to  a  thing. 

„  In  specie.     Individually.     Specifically. 

„  Inter  absentes.     Between  absent  persons. 

„  Interest  rei  publico  ut  sit  finis  litium.      It  is  for  the  interest  of  the  state  that 

there  should  be  an  end  of  law -suits. 

„  Inter  vivos.     Between  living  persons. 

F.  In  ventre  sa  mere.     In  its  mother's  womb. 

L  Ipso  facto.    By  .the  v-ry  fact.     By  the  very  act. 

,,  Itineri*.     [A  right]  of  way  [for  walking  or  riding. J 

^  Jura,  see  jus. 

^,  Jure  civili.     By  the  civil  law. 

.,,  Jure  nat urate.     By  natural  law, 

„  Juris-consultus  (pi.  j.  consult!)).     Learned  in  the  law. 

„  Juris  vinculum,  quo  necessitate  adstringimur  alicujus  sotvendo-  rei.     A  legal 

bond,  by  whose  compulsion  we  are  bound  to  perform  something. 

i*  Jus  gentium.     The  law  of  nations. 

„  Jus  (pi.  jura)  in  personam.     A  right  against  a  person. 

„  Jus  (pi.  jura)  in  re.     A  right  in  a  thing. 

„  Jus  (pi.  jura)  in  re  aliena-     A  right  in  another's  thing 

„  Jus  (pi.  jura)  in  rem.     A  right  against  or  to  a.  thinfr- 

„  Jus  personarum.     The  law  of  persons. 

m  Jus  pignoris.    The  right  of  pawn. 

it  Jus  Possessionis.    The  right  of  possession. 

»  Jus  possidfindi.    TJhe.nght  of  possessing- 

.,,  Jus  reruni.     The  law  of  things. 

„  Jusia  causa.     Just  cause. 


L,  Latiori sensu.     In  a  wider  sense.     In  the  wider  sense, 

M     Laudemium.     A  fine  or  gift. 

„    Lex  (pi.  leges).    Law. 

„    Lex  mercatoria.     Mercantile  law. 

„    Lex  non  scripta.     Unwritten  law. 

„    Lex  scripta.     Written  law. 

„    Libertas.     Liberty. 

„    Libertinus  (pi.  Ubertini).    A  freedman. 

„    Liberus  (pi.  liberi).     A  freeman. 

„    Litteris.    By  letters.     By  writing. 

,.    Locatio  conductio.    Locatio  et  conductio.     Letting  and  hiring.     Thw  ccr:trart 

of  hire. 
M    Locator.     A  one  who  lets  a  thing  for  hire. 
„    Luminum.     [A  right  to]  light. 
„    Malum  (pi.  mala)  in  se.     Wrong  in  itself. 
„    Malum    (pi.    *««£**    foa/tf]  prohibitum    (pi.    frohzbita).      Wronj    [because] 

forbidden 
„    Mandatum.     A  gratuitous  agency. 

Manus.     Hand.     Power. 
M    Mater  familias.     Mother  of  a  family.     A  woman  not  under  power. 
„     Maxima.     Greatest. 
„    Media.     Middle.     Medium. 
F.  Mesne.     Middle.     Intermediate. 
L.  Minima.     Smallest.     Least. 
F.   Mortmain.     A  dead  hand. 
L.    Naturalia.     Natural  things. 

„    Navigandi.     [The  right]  of  passing  in  boats  or  vessels. 
,,     Ne  luminibus  officiatur.     Not  to  be  deprived  of  lights  [windows]. 
„    Nexum.    A  bond  or  tie. 
„     Nisi  prius.     Unless  before. 
M     Nuda  proprielas.     Bare  ownership. 
M    Nudum  pactum.    A  bare  pact. 

„     Obiter  dictum  (pi.  dicta).     A  passing  remark.     A  remark  by  the  waju 
M     Obligaiio.     (pi.  obligationes).    An  obligation. 
M     Occupatio.     Occupation.  , 

_,     Officina  justitzee.    Justice-shop. 
„     Oneris  ferendi.     [The  duty]  of  bearing  a  load. 
—     Operee  servorum  vel  animalium.     The  labor  of  slaves  or  animals. 
„     Orare.    To  pray. 
F.   Parol.     Word.     Verbal. 
L.  Pascendi.     [The  right]  of  pasturing  [cattle]. 

„    Pater  familias.    The  father  or  head  of  a  family.    A  man  not  under  power, 
M    Patria  potestas.     The  power  of  a  father  or  other  ancestor. 
„    Pecoris.     [The  right  of  watering]  cattle. 
„    Per  capita*    By  heads.     Individually. 
„    Per  se.     By  or  in  itself. 
,f    Persona,     (pi.  personal).     A  person* 
„    Per  stirpes.    By  stocks. 

„    Plebiscitum.    A  decree  of  the  people,  of  the  assembly  of  the  tribes  at  Rome. 
„    Potestas.    Power.    Authority. 
Pr tedium.     A  landed  estate. 


La  Prater.    A  Judge.    An  officer  at  Rome  having  large  powors  chiefly  judicial. 
„    Prater  peregrinus.    A  foreign  judge.    A  judge  appointed  at  Rome  foi    01 
eigners. 

,    Presumptie  factu    A  presumption  of  fact, 

,     Presumptio  juris.'  A  presumption  of  law. 

„    Presumptio  juris  et  da  jure.    A  presumption  of  law  and  about  the  law. 
„    Prima  facie.     At  first  appearance.  '" 

ff    Priviligium.     (pi.  priviligia).    A  special  01  private  law. 
,,    Projiciendu    [Right]  of  projecting. 

,    Profert.    H»  offers-    He'brings  forward, 
F.  Profit  a  prendre.    To  take  a  profit, 
o.  Pseudo.    False.    Pretended. 
F-  Pur  autre  vie.    For  another's  liie. 
L    Qua  in  jure  consistent.    "Which  exist  in  law. 

Qua  usu  consumuntur.    Which  are  consumed  in  use. 

Qua  usu  non  consumuntur.    Which  are  not  consumed  in  use. 

e     Quantum-  meruit.    As  much  as  he  has  deserved 

,-,     Quantum  valebat.    As  much  as  they  were  worth, 

,f  ■  Qudre  clausum /regit;    Because  he  broke  [his]  close. 

„     Quasi.'  As  if. 

„     'Qua'si.-e-X'- contractu i     As  if  from  a  contract. 

„     Quasi  ex  dilicto.     As  if  from  a  delict. 

it  -  Q**ia  emptores.    Because  buyers.    (The  initial  words  of  a  statute), 

„     Quid  pro  quo.    Something  for  something.    A  thing  given  in  return. 

„     Qui  tarn.     As  well.     As  much. 

L.    Quod  principi  placuit legis  ha-btt  vigorem.     What  the  prince  wifl*  has  tn« 

force  of  law.    The  will  of  the  prince  is  law. 
,,     Rapina.     Robbery.    Rapine. 
i»    R^g-    Regz'na,    Queen. 
„    Re.     By  a  thing. v    " 
„    Res.    A  thing.    Things.  '~    -       - 

„    Res  adjudicata.    A  matter  adjudicated  upon  and  settled. 
„    Responsa  prudentum.    The  answers  of  the  learned  [in  the  law]. 
„    Responsor.    One  who  replies.    The  party  bound  in  the  formal  contract  called 

stipulation.  i'  '"  "       *     •    - 

„    Res  singular  is.     (pi.  r.  singu7dres).   :A  single  thing. 
M    Reus.    An  accused  person.    A  defendant. 
„    Rex.     King.  <■■'■-' 

„     Secundum  allegata  et  probata.  "  According  to  what  is  alleged  and  proved. 
„     Senatus-consultus.     A  law  or  decree  of  the  senate. 
„     Servitus.     (pi.  servitutes).     A  servitude, 

„  Servitutes  pradiorum  rusticorum.  Rural  predial  servitudes, 
„  Servitutes  pradiorum  urbanorum.  Urban  predial  servitudes. 
M     Serzus.     ipl.  servi).    A  slave, 

,»    Sic  utere  tuo  ut  alienum  non  ladas.    So  use  your  own  [property]  as  not  to  in- 
jure another's. 
„     Societas.     Partn  ersh  ip. 

„    Solutio.    A  loosening.    Payment.    Performance  of  a  contract. 
„    Stare  decisis.    To  stand  to  the  decided  cases.    To  adhere  to  precedents. 
„     htillicidii.     Of  dripping . 

»     Stipulator.     One  to  whom  another  binds  himself  by  the  forma]  contract  called 
a  stipulation-     The  party  who  puts  the  question. 


Stricto  seiisu.    In  a  strict  sense. 

Sub  modo.    After  a  fashion.    Subject  to  qualifications. 

Sub  poena.     Under  a  penalty. 

Sui  juris.    Of  his  own  right.    Independent.    Not  under  control. 

Superficies.    Surface. 

Supersedeas.    You  may  forbear.    Forbear. 

Tenere.    To  hold. 

Testamentum.    A  will.    A  testament. 

Themis,     (pi.  tkemistes).    A  judgment.    The  goddess  of  justice. 

Tigni  immitendi.     [The  right]  of  putting  in  a  beam. 

Titulus.     A  title,    A  part  of  a  title. 

Torguere.     To  twist. 

Traditio.    Tradition.    Delivery. 

Tria  capita.    The  three  heads  or  status. 

Tutela.    Guardianship.    Tutelage. 

Tutor  (pi.  tutores).    A  guardian. 

Universitas  (pi.  universitafes)  rerutfi,     A.  collection  of  things  considered  as 
composing  a  whole. 

Universitas  (pi.  universitates)  juris.    A  collection  .of  duties  and  rights  con- 
sidered as  making  up  one  complex  right  or  status. 

Unus  homo  $u$tinet  plures  personas.     One  man  has  many  characters  [or  con- 
ditions], 

Usucapio.    The  gaining  a  right  by  use. 

Usufructus.    A  right  to  use  a  thing  and  take  the  fruits  or  income  of  it. 

Usus.    Use.    A  right  to  use. 

Uti.    As  if. 

Vade  mecujn.    Go  with  me,    (A  constant  companion.    A  hand-book.l 

Vadium.    A  pledge.    A  contract  of  pledging. 

Verbis.     By  words. 
.  Versus,  (v.  vs.)    Against. 

Via,    [A  right]  of  way. 

Vice  versa.    The  terms  being  exchanged*  ,-  j  •*• 

Vietarmis.    With  force  and  arms.    Forcibly.  '"  *    r" 

Vis  major.     Superior  force.  '  -       ■    -^Vx 

Viva  voce.    With  the  living  voice,    Verbally. 


NOTE. 


Due  care  and  legal  negligence  have  been  described  in 
this  book  as  being  determined  by  a  purely  external  test  and 
not  consisting  in  a  state  of  the  party's  mind  at  all.  Thi3 
statement  is  true  in  the  connection  and  for  the  purposes  in 
and  for  which  it  was  made ;  but  as  it  may  lead  to  misap- 
prehension, it  has  been  thought  best  to  insert  a  word  of 
explanation.  The  test  rf  due  care  is  the  conduct  of  a 
prudent  and  careful  person  in  the  situation  of  the  subject  of 
the  duty.  But  one  element  of  that  situation  may  be  know- 
ledge of  some  fact  or  facts.  Thus,  the  manner  in  which  a 
prudent  and  careful  person  will  keep  a  ferocious  dog 
depends  largely  on  whether  he  knows  him  to  be  ferocious. 
In  this  indirect  way  knowledge,  though  not  itself  an  element 
in  due  care,  may  determine  what  elements  in  a  given  case 
shall  constitute  due  care,  those  elements  themselves  being 
external  to  the  subject  of  the  duty 
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I.  Substantive  and  adjective  law. — Law  is  divided 
by  many  writers  into  substantive  and  adjective  law. 
The  former  comprises  the  main  body  of  the  law, 
eonsisting  of  those  rules  which  are  intended  directly 
to .  regulate  conduct ;  (a)  the  latter  has  to  do  with 
the  manner  in  which  the  substantive  law  is  enforced, 
e.  g.  the  organization  and  powers  of  courts,  the 
manner  of  bringing  suits,  and  other  like  matters ;  and 
its  ralesj  although  they  are  intended  like  all  rules 
to  regulate  conduct,  do  so  only  as  auxiliary  to  the 
other  part  of  the  law.  (3)  In  a  philosophical  arrange^ 
ment  of  the  law  the  substantive  law  would  be  first 
treated  of  and  afterwards  the  adjective  ;  but  as  it  is 
very  difficult,  if  not  quite  impossible,  to  explain  the 
general  principles  of  the  science  without  making 
constant  allusions  to  proceedings  in  court,  I  have 
thought  best  to  depart  somewhat  from  a  strictly 
philosophical  order  and  give  at  the  outset  a  brief 
description  of  the  nature  of  courts  of  justice  and  of 
legal  proceedings,  according  to  the  English  law. 


PART  FIRST.  COURTS. 


I.— THfi  Constituent  Parts  of  a  Court. 

2.  In  general.— -These  are  the  judge  or  judges,  the 
triers  of  fact,  the  clerk,  the  executive  officer,  the  crier 
and  the  lawyers  ;  to  which  list  wd  may  perhaps  add 
receivers. 


(a)  Such  as  Constitutional  law,  Criminal  law,  Administrative  law, 
Civil  law,  Commercial  law,  &c. 

(i)  Such  as  Criminal  Procedure,  Law  of  Evidence,  Procedure  of 
Administrative  law,  Civil  Procedure,  &c. 


4  FIRST  PRINCIPLES  OF   LAV.      §§3—4 

r.    The  Judge. 

3.  His  position  and  duties. — The  judge  is  u.> 
presiding  officer  of  the  court.  Its  authority  is  cen- 
tered in  him,  he  alone  can  make  orders  and  pro- 
nounce judgment,  and  he  has  a  general  power  oi 
control  over  the  other  officers,  the  suitors  and  the 
business  of  the  court.  For  these  reasons  he  is  often 
called  by  way  of  eminence  the  "  Court."  Lawyers, 
especially,  habitually  speak  of  the  "Court"7  as 
distinguished  from  the  triers  of  fact.  Where  there 
is  more  than  one  judge  they  sometimes  sit  separately, 
making  for  practical  purposes  so  many  distinct  courts 
each  of  which  is  capable  of  exercising  sometimes 
the  whole  and  sometimes  a  part  of  the  powers  of 
the  full  court.  At  other  times  the  judges  all  sit 
together,  determining  all  questions  by  a  majority 
vote.  In  case  of  a  tie1  the  Chief  Justice,  if  there  is 
one,  or  the  senior  judge  usually  has  a  casting  vote'. 

It  is  the  peculiar  duty  of  the  judge  to  decide 
questions  of  law,  while  questions  of  fact  are  "tried" 
or  investigated  and  decided  by  the  triers  of  fact. 

4.  Questions  0/  lam.  and  facf.— The  .interposition 
of  a  court  is;  invoked  either  to  compel  a.  person  to 
perform  a  duty,  or  to  punish  him  or  compel,  him  to 
make  compensation  for  violating  a  duty.  In  either 
case,  befbr&the  judge -can- order  the-a<st,to  l?e  done, 
the  compensation  to  be  made  or  the  punishment  to 
be  inflicted,  it  is  necessary  to  determine  whether(the 
duty  claimed  to  have  been  violated  really _exis,ts  and 
whether  the  accused  person  has  .really. violated  !it. 
Now  the  law  does  not  impose  the  same  duties.upqn 
all  persons,  but  varies  the  duties  according  to  the 
circumstances  of  different  persons.     The  duties  to 

*  An  equality  in  numbers  of  votes, 
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l:cep  safely  a  ferocious  animal,  not  to  use  firearms 
in  a  negligent  manner,  or  to  abstain  from  creating 
a  nuisance  on  one's  land,  are  only  obligatory  upon 
such  persons  as  have  the  possession  or  control  of 
sucti  animals,  of  firearms  Or  of  land.  Even  the 
general  duty  not  to  harm  another's  person  is  subject 
to  "exceptions  in  certain  circumstances,  for  instance 
where  it  is  done  in  reasonable  self  defence.  Also 
the  same  result  may  be  brought  about  by. the  breach 
of  either  of  several  distinct  duties  or  even  by  a  lawful 
act.  A.,  for  example;  may  kill  B.  intentionally  and 
maliciously,,  in  which  case  he  is  guilty  ofmurder1 ; 
he  may  kill  him  accidentally  by  the  negligent  hand- 
ling of  a  pistol,  in  which  case  there  is  a  breach  of  a 
quite  different  duty,  and  his  crime  is  man-slaughter" 
only,  which  is  a  less  heinous  offence  than  murder  ; 
or  Jie  may  kill  him  in  trying  to  save  himself  from 
being  robbed  or  murdered  by  B,,  in  which  case  he  is 
guilty  of  no  breach  of  duty  or  crime.  Also  where 
a  breach  of  duty  has  been  committed  the  law  often, 
though  not"  always,  graduates  the  amount  of  punish; 
ment  to  be,  inflicted  or  the  amount  of  compensation 
which  the  wrong-doer  shall  be  compelled  to  make  by 
the  amount  of  damage  done  to  the  person  who  com- 
plains:pr,  by  the  stateof  mind  of  the  wrong-doer  when 
he  did  the  act.  In  order  then  to  enable  the  judge  to 
command  what  the  law  requires  to  be  done,  some  or 
all  of  the  following  questions  must  be  answered  : — 

(I.)  What  were,  the  circumstances  of  the  accused 
person  ? 

(z.)  What;,  duty,  if  any,  rested  upon  him  in  those 
circumstances  ? 


'  Coke's  definition  of  murder :  "When  a  person  of  sound  memory  and 
discretion  unlawfully  killcth  any  reasonable  creature  in  being  and  under 
the  king's  peace  with  malice  aforethought,  either  express  or  implied." 

'  The  unlawful  killing  of  another  without  malice,  either  expiess  01 
Impllea. 
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(3.)  What  did  he  do  or  omit  to  do ( 
(4.)  Was  his  act  or  omission  a  breach  of  the  duty? 
(5J  What  were  thg  consequences  and  the  nature  and 
extent  of  the  damages  thence  resulting,  and  (in 
some  cases)  the  state  of  mind  in  which  the  act 
was  done  ? 
(6.)  What  punishment  or  compensation  has  the  law 
ordained  in  such  a  case  ?  (a) 
Of  these  questions,  the  first,  third  arid  fifth   are 
questions  of  fact ;  the  second,  fourth  and  sixth  are 
questions  of  law.     The  latter  can  be  determined  and 
provided  for  by  rules  of  law,  which  can  laid  down 
beforehand  and  known  ;  the  former  depend  on  the 
happening  of  events,  .which  can  not  be  brought  abox: 
by  laws. 

Suppose  A.'s  cattle  have  broken  out  of  his  pasture, 
owing  to  his  having  negligently  allowed  the  fence 
to  fall  into  decay,  have  strayed  on  to.  the  highway 
and  thence  into  B.'s  garden,  in  which  they  have  done 
damage,  and  B.  sues  A.  for  compensation.  The  six 
questions  above  stated  would  take  the  following 
Vdrms  :  — 

(1.)  Was  A.  the  possessor  of  such  a  pasture?     Was  he 
the   possessor   of  the   cattle  ?     Did   he   turn  the^ 
cattle:  into  the  pasture  ?     Was  there  any  thing  to 
•  prevent  the  escape  of  the  cattle  into  the   street 
except   the  fence?     What  kind   and   amount   oi 
care  would   a   reasonable   person   have  used  to 
keep  the  fence  in  repair  ? 
(2.)  Was  it  A.'s  duty  to  use  such  care? 
(3.)  Did  he  use  such  care? 

(4a)  Was  his  omission  to  do  so  a  breach  of  duty  ? 
(5.)  Was  the  fence  out  of  repair?     Was  the  bad  con- 
dition of  the  fence  owing  to    A.'s    omission  to 
use  such  care  ?     Did  the  cattle  escape   through 


la)  Where  the  suit  is  brought  to  obtain  protection'  against  a  threaten? .'. 
jvture  breach  of  duty,  the  form  of  ihesequc3ilonsffiu:tbeslightlY  modi:..  ., 
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the  defective  place  into  the  street?  Did  they  get 
into  B.'s  garden?  What  did  they  do  there? 
What  is  the  amount  estimated  in  money  of  the 
damage  done  by  them  ? 
(6.)  Ought  A.  to  be  ordered  to  make  any  compensa- 
tion to  B.  ?     If  so,  how  much  ? 

Again,  suppose  A.  is  on  trial  for  having  shot  and 
killed  B.     The  six  questions  will  be  as  follows  : — 
(1.)  (As  the  duty  not  to  kill  B.  does  not  grow  out  of 
any  circumstances  special  to  A.,  but  is  one  that  is 
incumbent  on  all  men,  no   facts  are  needed  to 
enable  the  court  to  perceive  the  existence  of  the 
duty.) 
(2.)  Was  A.  under  a  duty  not  to  shoot  B.  except  in 
self  defence  and  in    certain  other   circumstances 
specified  by  law? 
(3.)  Did   he   shoot   B.  ?      Was   his   act  done  in  the 
circumstances   excepted   out   of  the  general  rule 
against  killing  ? 
(4.)  Was  the  act  a  breach  of  the  duty  ? 
(5.)  Did  the  shooting  result  in  the  death  of  B?     What 
was    A. 's  condition  of  mind   when    he   did    the 
act  ?    (In  many  cases  of  crime  the  degree  of  pun- 
ishment is  regulated,  not  so  much  by  the  Conse- 
quences as*  by  the  state  of  mind  of  the  doer;  hehce 
this  question  takes  the  place  of  the  question  as 
amount  of  damage  done.) 
(6.)  Oilght  any  penalty  to  be  inflicted  on  him  ?    If  so, 
what  penalty  ? 
in  neither  of  the  above  cases  is  there  any  rule  of 
law  by  which  the  first,  third  or  fifth  question  can  be 
determined,  nor  is  the  judge  necessarily  or  probably 
possessed  of  any  knowledge  which  will  enable  him 
to  determine  them.     Accordingly  an  investigation — 
a    trial — must  be    had  ;   and   when   the   facts   are 
ascertained  and  answers  to  those  questions  are  fur- 
ttished,  the  established  rules  of  law,  which  the  judge 
is  supposed  to  know,  will  enable  him  to  answer  the 
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second,  fourth,  and  finally,  the  sixth  questions;  that 
is,  to  give  judgment.  .For  reasons  which  I  will  not 
give  here,  the  investigation  of  the  facts  is  not 
entrusted,  to  the  -judge ;  but  .to  another  department 
of  the  court,  namely  : —  ; 


2.    The  Triers  of  "Fact. 

5.  The  Jury. — The.  jury  consists  of  twelve  men, 
not  necessarily  lawyers  and  not  permanently  con- 
nected with  the  court,  but  selected  either  from  the 
inhabitants:  of  the  county  where  the  cause  arose  or 
the  'court  sits,  except  certain  classes  such  as 
criminals,  paupers,  lunatics  and  others  who  are 
supposed  to  be  mentally  or  morally  unfit  for  the 
discharge  of  such  important  functions,  or  from  the 
owners  of  land  or  other  property  in  the  county. 
They  are  either  summoned  for  the  trial  of  a  single 
case  or  to  attend  the  court  for  a  limited  time  and 
try  all  cases  that  may  be  tried  during  that  time. 
In  legal  phraseology  they  are  said  to  be  taken 
"from  the  body  of  the  county,"  and  they. are  sup- 
posed to  represent  the  average  intelligence, 
common-sense  and  morality  of  the  community. 
For  "this.- reason  they  are  often  called  the  "  country", 
and  when  any  question  arises  as  to  what  would  or 
ought  to  be  the  conduct  of  a  reasonable  or  prudent 
man  in  given  circumstances  (as  in  the  third  question 
of  the  first  of  the  cases  just  given) "-it  is  usually,  as 
we  shall  see,  referred  to  the  jury  for  determination. 
The  famous  expression  "  trial  by  ones  peers", 
except  in  the  case  of  a  nobleman',  means,  for  tegal 
purposes,  trial  by  jury. 

.  The  exact  origin  of  the  institution  of  the  jury 
is   involved    in   some   obscurity ;    but    it    is    very 
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ancient,  (a)  In  its  present  shape  it  is  peculiar  to 
English  and  American,  (J>)  jurisprudence.  It  is 
highly  esteemed  as  one  of  the  most  secure  defences 
of  individual  liberty  and  rights  against  the  arbitrary 
power  of  the  government,  and  for  this  reason  is 
carefully  provided  for  in  the  constitution  of  the 
United  States  (c)  and  of  the  several  states  of  the 
Union,  and  in  spite  of  its  many  imperfections  is 
clung  to  with  an  affection  not  untinctured  with 
superstition.  It  is  confined,  however,  or  nearly 
so,- to  what  are  known  as  the  "common  law" 
courts  ;  whose  nature  will  be  explained  hereafter. 

6.  The  Judge  as  a  trier  of  fact. — In  many  cases, 
however,  the  jury  is  dispensed  with,  and  the  judge 
tries  and  determines  all  the  questions  both  of  fact 
and  law,  arising  in  the  case.  More  commonly, 
where  a  jury  is  not  used,  the  duty  af  trying  the 
facts  is  committed  to  persons  called  usually  :— 

7.  Commitees,  Referees  and  Auditers. — These 
are  persons,  usually  but  not  necessarily  lawyers, 
who  are  specially  appointed  by  the  judge  to 
investigate  and  report  the  facts  in  particular,. cases. 
Generally  they  are  appointed  with  the  consent  oi 
the  parties  to  the  suit  who  agree  upon  the  person 
to  be  appointed.  Such  persons  may  be  authorized 
to  investigate  all  the  facts  in  the  case  or  only  a 
certain  portion  of  them. 


(«)  Stubbs'  Const.  Hist  of  Eng.  §  164.  The  institution  0/  Juries!  P. 
608 ;  Reeve's  Hist  of  Eng?  Law,  vol.  i.  Chap.  II.  p.  136  Of  trial  by  Jury. 

(i)  The  English  colonists  in  America  carried  their  native  law  with 
them,  so  that  when  I  speak  of  "  English'1  law  I  mean  the-  law  that 
prevails  both  in  England  and  America,  the  common  birthright  of  all 
English  speaking  men.  -■'- 

(c)  "The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  Jury;  and  such  trial  shall'  be  Tield  in  the  State  where  the  said 
crimes  shall  have  been  committed;  but  when  not  committed  within 
any  State,  the  trial  shall  be'at  such' place  or  places  as  the  Congress  may 
ie  lav'  have  directed; '—Const  of  U.S.,  Art  III  §  2, 
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8.     Masters. — Masters  are  kind  of  standing  re- 
ferees, permanent  officers  of  the  court 


r) 


3.    The  Clerk. 

9.  His  duties. — The  clerk  is  the  secretary  of  the 
court.  He  keeps  its  records  and  has  the  custody 
of  all  papers  and  documents  filed  in  court  He  is 
also  the  keeper  of  the  seal1  of  the  court,  and  all 
orders,  writs  and  documents  that  issue  under  the 
seal  of  the  court  are  signed  by  him. 


4.    The  Executive  Officer. 

10.  His  title  and  duties. — The  executive  offieer 
is  often  the  sheriff  of  the  county  in  which  the  court 
fits.  The  sheriff  is  an  officer  having  powers  and 
duties  of  various  kinds  and  great  importance  be- 
sides those  which  arise  from  his  connection  with 
the  courts,  so  that  the  latter  are  usually  performed 
through  his  deputies.  Sometimes,  the  executive 
officer  of  a  court  is  called  the  marshal.  In  general, 
the  marshal  is  merely  an  officer  of  the  court.  He, 
too,  frequently  performs  his  duties  by  deputy.  The 
duty  of  the  executive  officer,  as  his  name  implies, 


(o)  The  duties  of  the  masters  are,  generaUy  j  fir  it,  to  take  accaunts 
and  make  computations  ,  second,  to  make  inquiries  and  report  facts ; 
third,  to  perform  sqme  special  ministerial  ^cts  directed  by  the  court, 
such  as  the  sale  of  property,  settlement  pf  deeds,  appointment  of  new 
tru-tees  and  the  )ike ;  faurtA,  to  discharge  such  duties  as  are  specially 
charged  upon  them  by  statute. 


1  Lord  Coke  defines  a  seal  to  be  wax,  with  an  impression.    3  Inst, 
169. 
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is  to  carry  into  effect  the  orders,  judgments  and 
decrees  of  the  court.  The  manner  in  which  this 
is  done  will  appear  more  clearly  when  J  come  to 
speak  of  actions, 


5.    The  Crier. 

11.  His  duties. — The  crier  is  rather  a  servant 
than  a  constituent  part  of  the  court.  He  attends 
upon  it  to  render  various  miscellaneous  services. 
His  name  is  derived  from  his  duty  to  announce  in 
a  loud  voice  the  opening  and  closing  of  court  and 
the  names  of  cases  called  for  trial  and  of  persons 
whose  presence  is  desired  in  court,  such  as  wit- 
nesses, 


6.    Lawyers. 

12.  Classes  of  Lawyers. — Lawyers*  are  divided 
into  two  great  classes;  those  who  are  "admitted 
to  the  bar",  often  called  collectively  the  "bar", 
and  those  who  are  not  admitted,  who  practise,  as 
the  phrase  is,  "below  the  bar''.  The  word  bar 
signified  at  first  the  railing  which  separated  that 
portion  of  the  court  room  to  which  the  former  class 
alone  were  admitted,  from  the  remainder  of  the 
room  ;  thence  by  an  easy  transition  it  came  to 
mean  the  lawyers  themselves  who  had  a  right  to 
sit  within  the  bar. 

13.  Counsel. — Lawyers  who  are  admitted  to  the 
bar  are  called  Counsel.  They  are  also  called 
Sergeants,   Barristers  or  Advocates,  according  to 

Any  person  who,  for  fee  or  reward,  prosecutes  or  defends  causes 
m  courts. 
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their  rank  in  the  profession  and  the  courts  in  which 
they  have  a  right  to  practise.  The  '  two  former 
practise  in  the  common  law  courts,  and  the  latter 
in  the  courts  of  equity  and  the  so  called  "  civil  law 
courts."  The  natures  of  these  different  kinds  of 
courts  will  be  hereafter  explained,  (a)  It  is  their 
duty  to  attend  to  cases  in  .court,  to  examine  wit- 
nesses, make  arguments  and  generally  to  do  all 
that  pertains  to  the  actual,  business  of  the  trial..   : 

14.  Attorneys,  Solicitors,  Proctors.— -The  other 
class  of.  lawyers  are  called  Attorneys,  when  they 
practise  in  the  common  law  courts,  Solicitors,  in  the 
courts  of  equity,  or  Fi-octors,  if  they  belong  to  the 
ecclesiastical  or  admiralty  courts.  (6)-,  To  them 
falls  the  task  of  preparing  the  case-  for  trial,  advis- 
ing with  the  parties,  preparing  the  evidence  and 
doing  all  things  necessary  to  be  done  before  the 
crial  takes  place.  They  make^  what  is  called  a 
brief,  which  is  a  written  statement  methodically 
arranged  of  all  that  is  necessary  to  be  known  by 
the  counsel  who  tries.-th.e-  case.;  this.- they.,,  give;  to 
the  counsel,  and  also  sit  near  him  during  the  trial" 
in  order  to  render  him  any  assistance  that  may  be 
in  their  power. 

15.  Lawyers  in  the  United  States. — In  the 
United  States  these  distinctions  between  lawyers 
do  not  obtain,  except  to  a  very  limited  extent,  (c) 
As  a  general  rule  all  lawyers  are  membersr  of  the 
bar,  and  are  called  indifferently  Attorneys  or 
Counsel,  sometimes  Counselors.  The  names 
Solicitor  and  Proctor  are  also  occasionally  used. 

(a)  See  §  20 ;  also  Chap.  III., 

{b)  Since  the  Judicature  act  of  1873  the  name  of  Solicitor  is  applied 
in  England  to  all  of  these  three  classes  of  lawyers,  when  they  practise  in 
the  new  Supreme  Court,  which  has  taken  the  place  of  the  old  courts 
referred  to  in  the  text. 

(<-)  Legally  the  distinction  only  prevails  in  the  Supreme  Court  of  the 
United  Slates,  the  federal  equity  courts,  and  in  the  state  of  New  York. 
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16.  Lawyers  are  officers  of  the  court. — Lawyers 
ire  officers  of  the  courts  to  Which  they  belong,  and 
as  such  are  liable  to  be  -punished  in  a  summary  way 
for  any  misconduct  of  which  they  may  be  guilty  In 
their  professional  capacity. 


7.    Receivers. 

17.  Their  Duties. — Receivers  are  persons  ap- 
pointed by  the  'court  to  'have  the  custody-  of 
property  which  is  in  dispute  until  such  time  as  the 
dispute  shall  be  determined.  A  receiver  is  appoint- 
ed when  there  is  danger  that  the  party  in  possession 
may  destroy,  damage  or  dispose  of  the  property 
pending  the  suit.  He  is  required  to  give  security 
for'  his  honest  and  faithful  management  of  the 
property  corilmitted  to  his  trust  And  a  final 
disposition  of  it  as  the  court  shall  direct,  arid  is 
entitled  to  a  reasonable  compensation  for  his 
services. 


II.— KINDS  OF  COURTS. 


1.    Superior  ob  Inferior. 

18.  Nature  of  the  distinction. — Courts  are  su- 
perior or  inferior.  There  is  no  definite  line  to  be 
drawn  between  the  two  kinds  however.  General- 
iy  speaking;  the  more  important  courts,  those 
vvhich  have"  jurisdiction  to  any  amount,  are  called 
superior  courts,  and  those  of  less  importance, 
whose  jurisdiction  is  confined  to  controversies  in 
which   only  small   sums   are   involved,  are  Called 
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inferior.  A  court  is  inferior  to  any  other  to  which 
an  appeal  can  be  taken  from  its  decisions,  and 
superior  to  any  from  which  an  appeal  can  be  taken 
to  it.  For  example,  a  Circuit  court  (a)  of  the 
United  States  is  superior  to  any  District  court  (b) 
within  its  circuit,  because  a  defeated  party  can 
appeal  from  the  District  to  the  Circuit  court ;  it  is 
inferior  to  the  Supreme  Court  (V)  of  the  United 
States,  because  from  its  decisions  an  appeal  lies  to 
the  latter.  In  England,  the  courts  that  sit  at 
Westminster  are  usually  called, the  Superior  courts. 


2.    Of  General  or  Limited  Jurisdiction. 

19.  Meaning  of  general  and  limited  jurisdiction. 
A  court  of  general  jurisdiction  is  one  that  has 
power  to  hear  all  kinds  of  cases  except  such  as  it 
is  specially  forbidden  by  law  to  hear ;  whereas  a 
court  of  limited  jurisdiction  has  power  to  hear  such 
cases  only  as  it  is  specially  authorized  by  law  to 
hear.  In  other  words,  with  courts  of  general 
jurisdiction  the  authority  to  try  cases  is  the  rule 
and  the  lack  of  authority,  the  exception  ;  while 
with  courts  of  limited  jurisdiction  the  lack  of 
authority  is  the  rule  and  the  authority,  the  ex- 
ception. Or  in  technical  language,  whose 
meaning    will    be    explained    hereafter,    the   pre- 


(«)  The  Circuit  Court  consists  of  three  judges  :  a  justice  of  the 
Supreme  Court;  the  judge  of  the  District  Court  for  the  district  in 
which  the  Circuit  Court  is  held  ;  and  the  Circuit  judge. 

(6)  The  District  Court  consists  of  one  judge,  resident  in  the  district. 

(4  The  Supreme  Court  consists  of  a  chief  justice  and  associate 
justices,  and  has  jurisdiction  over  all  cases,  in  which  an  ambassador,  a 

f>ublic  minister,  a  consul,  or  a  State  may  be  a  party,  or  which  may 
awfully  be  brought  before  it  by  appeal. 
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sumption  in  the  one  case  is  in  favor  of  the 
court's  jurisdiction,  and  in  the  other  is  against  it. 
The  courts  of  the  United  States  are  all  courts  of 
limited  jurisdiction,  all  the  powers  of  the  federal 
government,  under  whose  authority  they  sit,  being 
of  this  nature. 


3.  Of  Common  Law  or  not  of 
Common  Law. 

20.  Courts  of  common  law  and  not  of  common 
law. — Courts  are  also  of  common  law  or  not  of 
common  law.  The  latter  include  what  are  called 
courts  of  equity,  admiralty,  bankruptcy,  probate 
and  divorce,  ecclesiastical  courts,  and  some  others. 
The  differences  between  them  will  be  explained  in 
a  subsequent  chapter  (Ch.  III). 


4.  Of  Record  or  not  of  Record. 

21.  Nature  of  records. — Courts  of  record  are 
those  a  history  or  record  of  whose  proceedings  is 
kept  in  writing  by  the  clerk.  Only  a  few  courts 
of  very  limited  jurisdiction  are  not  courts  of  record. 
The  records  of  any  court  consist  chiefly  of  the 
records  of  the  cases  that  have  been  tried  in  it ; 
though  seme  facts  and  acts  of  the  court  not 
connected  with  any  case,  such  as  the  list  of  attor- 
neys of  the  court  or  the  admission  of  persons  to 
the  bar  are  also  put  upon  record.  The  record  of  a 
case  consists  of  the  essential  documents,  in  the 
case,  the  writ,  pleadings,  finding  of  facts,  if  there  is 
any,- and  the  history  of  the  case  as  kept  by  the 
clerk,  including  the  judgment  or  decree. 
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22.  Effect  of  records.  Estoppel  by  record. — 
Judicial  records  have  the  highest  possible  degree 
of  credit  and  authenticity.  As  a  general  rule  the 
parties  to  a  record,  in  any  future  controversy 
among  themselves,  are  forbidden  to  deny  the  truth 
of  any  statement  contained  in  the  record,,  the  truth 
of  which  was  essential  to  the  judgment  given  by 
the  court.  Thus  where  A.  sued  B.  and  C.  jointly 
for  a  wrong  committed  by  them,  and  recovered 
judgment  against  them,  the  amount  of  which 
judgment  B.  paid,  and  B.  then  sued  C.  to  compel 
him  to  reimburse  him  for  his  share  of  the  judgment, 
C.  was  not  permitted  to  defend  himself  against  B.'s 
demand  by  showing  that  the  .  former  judgment 
ought  riot"  to' have,  been  given  against  him  at  all 
but  only  against  B.,  who  alone  had  injured  A.  (a). 
A  person  who  is  thus  forbidden  to  deny  the  truth 
of  some  matter  Contained  in  a  record,  is  said 
to  be  "estopped"  by  the  record.  A.  matter 
once  decided  by  the  judgment  of  a  court  is 
called   res   adjudicata.1 

23.  Estoppel  only  extends  to  facts  in  issue. — But 
a  party  to  a  record  is  not  estopped  to  deny  all  the 
statements  contained  in  it,  but  only  those  upon  the 

■truth  of  which  the  judgment  is  founded,  or  those 
which  are  a  part  of  the  history  of  the  case,  such  as 
the  statement  that  judgment  was  rendered  on 
such  a  day  in  favor  of  such  a  person.  In  the 
example  just  given,  the  court,  in  the  first  suit  by  A. 
against'  B.  and  C,  must  have  decided  that  C.  as 


(a)  Bailey  v.  Bussing,  37  Cona.  349.  The  word  '*  v."  is  an  abbre- 
viated form  of  "versus,"  a  Latin  law  term,  signifying  "against "in 
English.    See  §  30. 


1  See  p.  xi 
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well  as  B.  was  guilty  of  a  wrong  towards  A., 
otherwise  the  court  would  not  have  given  judgment 
against  him.  This  being  so,  C.  was  not  allowed  to 
dispute  the  fact  when  B.  afterwards  sued  him  for 
contribution. 

This  doctrine  is  very  well  illustrated  in  the  case  ol 
Smith  v.  Sherwood  (a).  In  that  case,  A.  had  for- 
merly sued  B.  for  unlawfully  taking  possession  of 
his  land  ;  B.  had  replied  by  a  simple  denial  of  the 
truth  of  the  charge)  and  the  court  had  given  judg- 
ment in  B.'s  favor.  That  was  all  that  the  record 
contained.  In  a  second  suit  between  the  same 
parties  concerning  the  ownership  of  the  same,  piece 
of  land  the  court  held  that  A.  was  not  estopped  by 
the  former  judgment  from  claiming  the  land  as  his, 
because  it  did  not  appear  from  the  record  of  the 
previous  case  whether  the  judgment  for  B.  was  given  ' 
on  the  ground  that  the  land  was  his,  that  he  had  a 
right  to  take  possession  of  it,  or  merely  that  he  had 
not  in  fact  taken,  possession  of  it  at  all. 

24.  Estoppel  only  binds  parties  and  privies. — 
Nor  is  a  person  forbidden  to  deny  the  truth  of 
matters  contained  in  the  record  of  any . case  to 
which  he  was  not  a  party.  As  to  such  persons,  the 
matter  formerly  litigated  is  called  res  inter  alios 
acta}  Thus  where  a  ship  which'  in  fact  belonged 
to  A.  was  seized  in  a  suit  brought  by  B.  against 
C,  adjudged  to  be  the  property  of  C,  and  sold  by 
order  of  the  court  to  satisfy  a  claim  against  C,  and 
A.  brought  an  action  against  the  purchaser  who 
had  taken  possession  of  the  ship,  it  was  held  that 
A.   was  not   estopped   by  the   previous  judgment 

(a)  4  Conn.  280. 

1  A  transaction   between   other  parties. 

Res   inter  aim's  acta,   aliis  nee   prodest,  nee   nocet. — /    transaction 
Ixtwt-eii  other  parties  neither  benefits,  nor  injures  those  not  interest!*!. 
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against  C.  from  claiming  the  ship  as  his.  (a).  But 
as  to  such  facts  as  are  a  part  of  the  history  ©f  the 
case,  e.g.  that  the  suit  was  begun  on  such  a  day, 
that  such  a  judgment  was  rendered,  and  also  as 
to  such  facts  as  are  themselves  created  by  the 
\udgment,  e.g.  that  A.  and  B.,  who  have  been 
divorced  by  a  decree  of  the  court,  are  no  longer 
husband  and  wife,  the  record  of  the  case  is  conclusive 
against  all  the  world. 

The  force  of  an  estoppel  by  record,  the  prohibition 
to  again  litigate  a  res  adjudicata^  extends  to  all 
persons  who  succeed  to  the  rights  of  *-.he  original 
parties,  who  are  said  to  be  in  "  privity  "  with  them 
If  A.  and  B.  for  instance,  have  a  suit  involving  the 
ownership  of  a  piece  of  land,  and  it  is  decided  to 
belong  to  A.,  not  only  B.  but  his  heirs  are  forever 
forbidden  to  make  any  farther  claim  to  it. 

25.  The  doings  of  the  court  can  only  be  proved  6y 
the  record. — The  record  is  supposed  by  the  law  to 
be  an  authentic  history  of  the  doings  of  the  court, 
and  therefore  it  is  a  rule  of  law  that  the  doings  of 
a  court  of  record  can  be  proved  in  no  other  way 
than  by  reference  to  the  record  itself.  In  the  case 
of  Smith  v.  Sherwood  above  mentioned,  B.  offered 
to  prove  by  other  means  than  the  record  that  in 
point  of  fact  the  only  question  raised  in  the  previous 
suit  had  been  whether  A.  or  B.  was  the  owner 
of  the  land,  that  all  the  contest  had  been  upon 
this  point,  and  that  the  court  had  in  fact  decided 
the  case  in  his  favor  solely  on  the  ground  that  he 
was  the  owner  of  the  land ;  but  the  court  refused 
to  allow  the  production  of  any  such  evidence, 
saying  that  what  the  court  had  done  must  be 
proved  by  the  record  alone. 

(a)  Dennision  v.  Hyde,  6  Conn.  518. 


1  See  p.  xi ;  §  22. 
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5.    Of  Original  or  Appellate  Jurisdiction. 

26.  Courts  of  original  and  appellate  jurisdiction. 
A  court  of  original  jurisdiction  is  one  in  which  suits 
can  be  begun  in  the  first  place.  Courts  of  appellate 
jurisdiction  are  those  to  which  suits  are  appealed, 
which  are  claimed  to  have  been  wrongly  decided 
in  other  courts.  The  same  court,  however,  may 
have  both  original  and  appellate  jurisdiction. 


III.— SITTINGS  OF  COURTS. 


r.  :  Terms  and  Vacations. 

27  Terms. — The  courts  do  not  usually  sit  every 
day  for  the  trial  of  cases  ;  but  have  certain  periods 
called  terms  during  which  they  sit.  The  intervals 
between  the  terms  are  called  vacations.  The 
number  of  terms  during  a  year  and  the  length  of 
the  sittings  vary  with  different  courts,  dependen- 
ing  on  the  amount  of  business  that  the  court  has 
on  hand. 


2     Sittings  in  banc,  at  nisi  prius  and  in 
Chambers. 

28.     Sittings  in  Banc  etc. — A  sitting  of  the  whole 
court,  composed  of  a  number  of  judges,  in  open  court 
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for  the  trial  of  cases,  is  called  a  sitting  in  bancx 
{in  banco).  It  is  the  custom  of  the  judges  of  the 
superior  courts  in  England,  during  the  vacations,  to 
make  circuits  to  different  parts  of  the  kirigdom  for 
the  purpose  of  trying  cases,  and  thus  enabling 
litigants  to  avoid  the  expense  and  trouble  of 
comming  up  to  Westriiinster,  where  the  sittings  in 
banc  are  held.  These  sittings  on  circuit  are  called 
sittings  at  nisi  prius'1 ,  from  the 'language  of  the  old 
Latin  writs  which  used  to  cdrrirhand  jjarties  to 
appear  before  the  court  at  Westminster  on  a  certain 
day  "unless  before"  {nisi  prius)  that  day,  the 
circuit  judges  should  come  into  their  circuit,  in 
which  case  they  were  to  appear  before  the  latter. 
Only  single,  judge,  sits  at  nisi  prius,  and  difficult 
■questions  of  law  that  arise  are  eommdnfy  reserved 
for  decision  by  the  court  in  banc.  For  this  reason 
the  term  nisi  prius  is  often  used,  especially  in  the 
United  States;  to  signify  a  sitting  by  a  single  judge 
at  which  questions  of  fact  are  tried. 

29.  Sittings  in  chambers. — Besides  sitting  at 
nisi  prius,  single1  judge,  both  in  term  time  and 
during  vacation-,  sits  "  in  chambers  "  as  it  is  tailed, 
that  is,  not  in  the  usual  court  robm  but  in  some 
other  convenient  place;  fdr  the  transaction  of 
varidus  routine  busihess  other  than  the  trial  of  cases. 
Much  of  the  surnmary  jurisdiction  of  the  court  is 
exercised  by  judges  sitting  in  chambers.  ,  Such  a 
judge  usually  possesses,  in  relation  to  such  matters 
as  can  there  be  brought  before  him,  the  full  powers 
of  the  court  and  his.acts  are  considered  as  the  acts 
of  the  court. 


•  See  p.  ix. 
«  Set  p.  x. 
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PART  SECOND.    ACTIONS, 


i.    Parties. 

30.  Parties  to  actions. — The  party  who  brings 
le  action,  who  sues  the  other,  is  usually  called  the 
aintiff  (a) ;  sometimes  the  petitioner,  orator  or 
:mandant  ;  in  Roman  law,  actor.  The  party 
gainst  whom  the  action  is  brought,  who  is  sued,  is 
e  defendant  (b),  or  respondent ;  in  Roman  law, 
us.  Where  a  case  is  appealed,  the  party  ap- 
:aling  is  called  the  appellant,  and  the  party 
gainst  whom  the  appeal  is  taken,  the  appellee  (c). 
he  name  of  the  case  is  commonly  formed  from  the 
imes  of  the  plaintiff  and  defendant  with  the  word 
against"  (agt.,  agst.),  or  more  often  the  Latin 
ord  "  versus  "  (vs  ,  v.),  between  them.     Thus  "  A. 

B."  means  the  suit  brought  by  A.  against  B,  the 
ise  of  A  agaitist  B;  In  criminal  cases,  where  the 
:tion  is  in  the  name  of  the  government,  the  United 
:ates,  the  State,  the  People,  the  Commonwealth, 

in  England  the  King  (Rex)  or  the  Queen  (Regina, 
eg.)  is  named  as  the  plaintiff.  When  there  is 
ore  than  one  plaintiff  or  defendant,  the  names  of 
1  are  sometimes  given,  as  "  A.  v.  B.  and  C."  ;  but 
ore  often  the  name  of  only  one  followed  by  the 


(a)  (abbrev.  Pit.,  or  Pljf.) 

0)  (abbrev.  Deft) 

(e)  The  ending  ee  in  legal  terminology  usually  denotes  the 
ipiant  of  an  action,  the  corresponding  term  denoting  the  actor 
ling  in  er,  or  or  »/.  There  is  quite  a  long  series  of  those  pairs  of 
■responding  words,  e.g.  grantor  and  grantee,  vendor  (seller)  and 
idee  (buyer),  offerer  and  offeree,  lessor  and  lessee,  bailor  arid  bailee, 
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words  "  and  another,"  "  and  others,"  (et  al.,  et  als.)^ 
Thus  we  should  ordinarily  write  "  A.  v.  B.  et  al" 
Where  the  unnamed  party  is  the  wife  of  the  party 
named,  the  words  "  and  wife  "  (et  vx)  are  frequent- 
ly used  instead  of  et  al  Sometimes,  especially  in 
the  older  reports  (a)  the  name  of  the  plaintiff  alone 
gives  the  title  to  the  case,  as  "  A.'s  Case,"  "  B.'s 
Case."  In  some  peculiar  forms  of  proceedings, 
particularly  in  bankruptcy,  the  case  is  named  after 
the  principal  character,  the  bankrupt  for  instance, 
in  the  following  fashion  :  "  The  matter  of  A.,"  "  In 
the  matter  of  A.,"  "In  re  A.",  "Ex  parte  A." 
Occasionally  other  ways  of  naming  are  resorted  to. 


II.— THE  COMMENCEMENT  OF  THE 
ACTION. 


t.    Retaining  a  Lawyer. 

31.  Retainer.— When  a  person  conceives  that 
he  has  sustained  an  injury  from  another  for  which 
he  wishes  to  seek  redress  by  action,  his  first  step  is 
usually  to  retain  a  lawyer.  Where  the  distinction 
between  the  different  kinds  of  lawyers  is  kept  up, 


(ol  A  printed  or  written  collection  of  accounts  or  relations  of  cases 
judicially  argued  and  determined.  Both  the  English  and  American 
jurisprudence  is  filled  with  boohs  of  Reports  ;  that  is  to  say,  with 
accounts  of  cases  which  have  arisen,  and  of  the  modes  in  which  they 
have  been  argued  and  decided.  These  books  have  now  become  or  are 
becoming  almost  infinite  in  number, — so  much  so  that  the  profession 
has  talcen  refuge  in  the  system  of  Leading  Cases,  which,  in  the  forms 
of  Smith's  Leading  Cases,  the  American  Leading  Cases,  and  'White  and 
Tudor's  Leading  Cases  in  Equity,  and  many  others,  have  now  ob- 
tained a  place  in  most  good  libraries. 
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ie  lawyer  immediately  retained  by  the  clier.t,  as 
le  person  who  retains  a  lawyer  is  called,  is  an 
ttorney,  solicitor  or  proctor.  Counsels  are  not 
:tained  directly  by  their  clients,  professional 
:iquet  forbidding  this,  but  only  indirectly  through 
ie  other  class  of  lawyers.  A  party  is  under  no 
:gal  obligation  to  retain  a  lawyer.  He  has  a 
ght  to  manage  his  own  cause.  But  it  is  extremely 
angerous  for  a  person  unlearned  in  the  law  to 
ttempt  to  do  so.  There  is  much  truth  in  the 
lying  current  among  lawyers  :  "  The  man  who  is 
is  own  lawyer  has  a  fool  for  a  client." 


2.    The  Writ. 

32.  Use  of  the  ivrit. — The  first  thing  necessary 
0  be  done  in  commencing  an  action  is  to  formally 
lvoke  the  interposition  of  the  court.  For  courts  of 
istice  never  interfere  to  redress  a  wrong  or 
unish  a  crime  unasked.  It  is  one  of  the 
haracteristics  of  the  judicial,  as  distinguished 
om  the  legislative  and  executive,  powers  of 
ie  state,  that  it  always  waits  to  be  called  upon 
efore  it  acts.  It  is  also  necessary  to  notify  the 
efendant  of  the  commencement  of  proceedings 
gainst  him.  It  is  a  fundamental  irule  of  law, 
hich  is  Vtev-y  seldom  departed  from,  that  no  act 
lall  be  done  in  a  court  affecting  any  one's  rights 
ntil  he  has  had  an  opportunity  to  be  present  and 
efend  them.  It  is  hardly  necessary  to  '  remark 
lat  the  rule  of  which  I  have  already  spoken,  that 
nly  parties  and  privies  are  bound  by  a  record,  is 
lerely  a  special  instance  of  the  application  of  this 
ile. 
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33.  Process. — These  two  ends  are  accomplished 
by  means  of  what  is  called  a  writ.  Writ,  or  process, 
is  a  general  name  for  any  writing  issued  by  authority 
of  law  to  a  person  connected  with  a  suit  or  to 
an  officer  of  the  court,  commanding  him  to  do  or 
forbear  from  doing  some  act  or  notifying  him 
that  some  act  is  to  be  done  in  the  course  of  a  suit. 
In  ancient  times  suits  were  begun  by  a  kind  of 
process  called  an  original  writ.  All  other  writs 
issued  between  the  original  writ  and  the  final  judg' 
ment  in  the  case  were  called  mesne1  process.  The 
writ  of  execution,  that  is  issued  after  the  judgment 
of  the  court  has  been  given,  to  carry  the  judgment 
into  effect,  is  called  final  process.  In  course  of 
time,  however,  the  old  original  writs  fell  out  of  use, 
so  that  now  the  writ  with  which  an  action  is  begun 
is  called  by  a  misnomor  mesne  process.  The  term 
original  writ,  however,  is  sometimes  applied  to  it, 
though  in  a  somewhat  different  sense  from  its 
ancient  meaning. 

The  writ  most  in  use  for  beginning  a  suit  is 
called  a  writ  of  summons,  or  simply  a  summons. 
It  is  a  notification,  addressed  either  to  the  defend- 
ant or  to  some  other  person,  usually  an  officer  ol 
the  court,  who  is  commanded  to  notify  the 
defendant,  that  a  suit  has  been  or  is  to  be  begun 
against  him.  It  names  the  parties;  the  court  and 
the  day  on  which  he  must  appear  before  the  court, 
and  contains  a  brief  statement  of  the  nature,  and 
amount  if  it  be  a  claim  for  money,  of  the  plaintiffs 
demand.  Writs  of  summons  are  sometimes  signed 
ind  issued  by  the  clerk  of  the  court — in  which 
case  they  usually  bear    the   seal   of  the   court—, 


■  Mesne,  like  so  many  others  of  the  technical  terms  of  the  English 
law,  is  a  Norman-French  word.    It  signifies  intermediate. 
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sometimes  by  other  public  officers  authorized  to  do 
so,  and  sometimes  by  the  plaintiff  himself  or  his 
attorney. 

34.  Service  of  the  writ. — When  the  writ  is 
issued  it  must  be  served  upon  the  defendant. 
The  service  is  made  by  some  public  officer — if  the 
writ  is  addressed  to  any  particular  officer  it  must  be 
served  by  him — ,  or  by  some  indifferent  person,  that 
is  some  person  not  interested  in  the  suit,  reading 
it  to  the  defendant,  or  more  commonly  by  giving  to 
him  or  by  leaving  at  his  house  an  attested  copy  of 
it.  By  an  attested  copy  is  meant  a  copy  on  which 
the  person  imaking  service  has  endorsed  a  certificate 
that  the  copy  is  a  true  one,  after  which  certificate 
the  word  "attest"  is  written  and  then  the  sign- 
ature of  the  person  attesting.  .  Where  the  defendant 
can  not  be  found  or  is  out  of  the  jurisdiction  of  the 
court,  an  order  of  court  is  sometimes  granted 
allowing  service  of  the  writ  to  be  made  by  publica- 
tion in  some  newspaper  or  by  sending  a  copy  of 
it  to  the  defendant  by  mail  or  both. 

In  some  jurisdictions  the  suit  is  considered  to 
be  begun  by  the  mere  issue,  in  others  only  by  the 
service,  of  the  writ. 

35.  Writ  of  attachment. — Instead  of  a  summons 
a  writ  of  attachment  is  sometimes  used,  particularly 
if  there  is  reason  to  fear  that  the  defendant  will 
abscond  or  conceal  or  dispose  of  his  property  so  as 
to  prevent  the  plaintiff  from  getting  any  advantage 
out  of  the  judgment  which  he  expects  to  obtain. 
An  attachment  contains  the  same  things  as  a  writ 
of  summons  with  the  addition  of  a  command  to  the 
person  who  -serves  the  writ — always,  except  in 
some  cases  of  special  emergency,  a  public  officer — , 
to  seize,  or  "attach,"  the  property  or  body  of  the 
defendant  and  hold  it  or  him  in  custody  as  security 
for  the  satisfaction  of  the  judgment  to  be  rendered. 
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In  practice,  however,  neither  the  body  nor  goods 
of  the  defendant  are  long  retained  in  the  custody  of 
the  officer,  as  a  general  rule ;  but  the  defendant 
gives  security — called  in  the  case  of  an  arrest  of 
the  body  "bail  "—to  the  officer  that  he  or  the  goods 
shall  be  forthcoming,  if  required,  and  is  then  set  at 
liberty  or  has  his  goods  restored  to  him.  As  an 
attachment  is  a  very  severe  process,  the  •  law 
regulates  with  great  care  the  cases  and  manner  in 
which  it  shall  be  used  ;  and  these  regulations  must 
be  scrupulously  observed,  or  else  the  officer  and  all 
persons  concerned  in  serving  the  writ  become  liable 
as  wrong-doers.  Such  writs  can  only  be  issued  by 
some  public  officer,  usually,  but  not  always,  by  the 
judge  himseif ;  and  the  officer  who  issues  the  writ 
must  have  proper  proof  shown  to  him,  usually  by 
means  of  affidavits,  which  are  written  statements  of 
the  facts  sworn  to  by  some  person  who  knows  them, 
that  the  circumstances  in  which  the  law  allows  the 
writ  to  be  issued  really  exist.  The  plaintiff,  too, 
is  usually  required  to  give  security,  calied  "  bonds 
for  prosecution,"  that  he  will  prosecute,  i.e.  carry 
through,  his  suit  to  a  conclusion  and  if  he  fails  to 
make  his.  claim  good  will  reimburse  to  the  defend- 
ant all  the  costs  of  the  suit  and  the  attachment. 
Such  bonds  are  sometimes  required  even  in  a  suit 
by  summons, 

36.  Return  of  the  writ. — By  the  service  of  the 
writ  the  defendant  is  duly  notified  of  the  com- 
mencement of  the  suit ;  but  it  is  only  when  the  writ 
has  been  returned  that  the  application  to  the  court 
to  take  cognizance  of  the  suit  is  complete.  The 
"  return "  in  this  connection  has  two  meanings. 
First,  it  signifies  a  brief  account  of  the  time,  place 
and  manner  of  the  service,  or  in  some  jurisdictions 
a  mere  certificate  that  the  writ  has  been  duly 
served,  made  in  writing  upon  the  writ  and  attested 


37-  ADJECTIVE   LAW  :   ACTIONS.  2J 

y  the  person  who  serves  it.  In  general  the 
Fficer's  return,  as  it  is  called,  is,  as  a  part  of  the 
:cord,   conclusive  upon  the  parties  to  the  suit,  and 

it  is  in  fact  falsa  and  either  party  is  damnified 
lereby,  he  can  only  sue  the  person  who  served 
le  writ,  whose  duty  it  is  to  make  a  true  return,  for 
Dmpensation.  Such,  at  least,  was  the  old  rule  of  the 
nglish  law  ;  but  it  has  been  wholly  abolished  in 
ime  places,  and  probably  does  not  prevail  anywhere 
here  writs  are  habitually  served  by  indifferent  and 
ften  pecuniarily  irresponsible  persons.  Secondly, 
le  person  who  serves  the  writ,  after  completing 
le  service  must  deliver  the  writ  itself  to  the  clerk 
[the  court  in  which  the  suit  is  brought  ;  and  this 

called  the  return  of  the  writ  to  or  into  the  court, 
he  case  is  then  said  to  be  "  in  court "  or  "  pending 
i  court." 


3.    'Appearance. 

37.  How  made. — On  or  before  the  day  named 
1  the  writ  the  parties  must  "  appear."  In  ancient 
mes  it  was  necessary  for  both  of  the  parties,  in 
arson,  to  actually  come  into  the  court  on  the  very 
ly  named.  There  they  stated  their  respective 
aims  verbally  and  the  clerk  of  the  court  recorded 
lem.  From  this  verbal  statement  of  claims,  the 
:cord  was  in  old  times  sometimes  called  the 
parol."  At  present,  however,  no  actual  appear- 
lce  in  court  is  necessary  ;  but  the  attorney  of 
ich  party  or  the  party  himself,  if  there  be  no 
:torney,  merely  enters  his  name  in  a  book  kept  by 
le  clerk  for  the  purpose  containing  a  list  of  all  the 
ises  pending  in  the  court  and  the  lawyers  engaged 
1  them,  which  book  is  usually  called  the  docket. 
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38.  Nonsuit  and  default.— \i  either  party  fails 
to  appear  judgment  may  be  given  against  him.  If 
it  is  the  plaintiff,  such  a  judgment  is  called  a 
judgment  of  "  nonsuit,"  and  he  is  said  to  be 
"  nonsuited."  The  corresponding  words  for  the 
defendant  are  "default"  and  "defaulted."  Non- 
suit and  default  are  also  used  to  denote  any  act  or 
omission  of  the  respective  parties  from  which  are 
abandonment  of  the  suit  or  defence  is  legally 
inferred. 


III.— PLEADING. 


39.  Pleadings. — After  appearance  it  is  next  in 
order  for  the  parties  to  present  their  claims  in  order 
to  inform  the  court  and  each  other  of  their  nature. 
This  process  is  technically  called  "  pleading."  In 
common  language  the  arguments  or  harangues 
of  the  counsel  in  the  trial  of  a  case  are  called 
pleas  and  the  act  delivering  them  pleading;  but 
this  is  not  the  correct  use  of  the  words.  As  I  have 
already  remarked,  pleadings  were  formerly  made 
viva  voce,1  and  taken  down  by  the  clerk  ;  and  Until 
very  recently  they  preserved  the  external  form 
of  extracts  from  the  clerk's  record.  They  are  still 
always  in  the  third  person.  At  present,  however, 
except  in  a  few  courts  of  very  inferior  jurisdiction, 
the  pleadings  are  always  written  and  filed  in  court, 
that  is,  given  to  the  clerk  to  be  kept  by  him. 


*  See  p.  xii, 
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i.    Declaration  01  Complaint 

4<v  Its  nature. — The  plaintiff  begins  by  filing 
a  declaration,  complaint  or  statement  of  claim,  in 
which  he  sets  out,  first,  the  facts  on  which  he  bases 
his  claim,  and,  secondly,  the  claim  itself,  that  is  the 
relief  which  he  wishes  the  court  to  give.  It  is 
never  necessary  to  state  the  principles  of  law  that 
apply  to  the  case  nor — as  is  sometimes  done — the 
legal  inferences  to  be  drawn  from  the  facts.  For 
example,  after  stating  that  the  defendant  bought 
certain  goods  ifrom  the  plaintiff  at  a  certain  price,  it 
id  not  necessary  to  add  that  it  was  the  defendant's 
duty  to  pay  the  price  as  agreed  :  nor  in  a  declara- 
tion for  assaulting  and  wounding  the»  plaintiff,  is  it 
proper  to  state:  that  it  was  the  duty  of  defendant  not 
to  assault  and  wound  the, plaintiff.  When  the  facts 
out  of  which  the  duty  arises  hav.fi  been  shown  to 
the  count,  the  question  as  to  what  ,the  duty  was  is 
one  of  law,  .which  the  court  is  presumed  to  know 
without  being  told.  Nor  on  the  other  hand  is  it 
proper  to.  state  the  evidence  by  which  the  facts  are 
to-,  be  proved.  Thus  in  a  declaration  for  wrongfully 
taking  the  plaintiff's  property,  it.  is  bad  pleading 
for, the  plaintiff  to  allege  that  A  saw  the  defendant 
take  it.  t  The  right  course  is  to  state  simply:  and 
directly  that  the  defendant  took  the  property,  and 
if  the  statement  if  denied,  A.  can  be  called  as  a 
witness  to  prove  it  There  are  many  rules  of  law 
relating  to  pleading,  but  the  object  of  them  all  is  to 
compel  the  parties  to  state  clearly  and  orderly  the 
essential  facts  of  their  respective  cases  and  the 
claims  based  on  them,  no  more  and  no  less.  The 
plaintiff  in  his  declaration  should  first  narrate  the 
facts  out  of  which  the  defendant's  duty  arose.  If  it 
is  a  duty  that  rests  on  all  men  equally,  such  as  the 
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duty  not  to  assault  and  wound,  this  part  of  the 
declaration  will; -of  course,  be  omitted.  Next  he 
should  state  the  act  or  omission  of  the  defendant 
which  he  .claims  to  constitute  a  breach. of  the  duty, 
then  the  consequences  resulting  in  damage  to 
himself  and  the  nature  and  amount  of  the  damages, 
and  finally,  as  I  have  already  said,  the  redress 
asked  for. 


,    .  2.    Pleas. 

,  k     .  .  ' 

.41.  Dilatory  pleas. — After  the  filing  of  the 
complaint  the  defendant  has  a  certain  number 
of  days  within  which  to  file  his  answer  or  plea. 
Pleais  are  of  two  kinds,  dilatory  pleas  and  pleap  in 
bar.  The  former  are  either  pleas  to  the  jurisdiction 
or  pleas  in  abatement.  Pleas  t©  the  jurisdiction 
are  those  which  deny  the  jurisdiction  of  the  court 
over  the  case  ;  rthat  is,  they  simply  assert  that  the 
plaintiff  has  brought  his  suit  in  the  wrong  court. 
Pleas  in  abatement — among  which  pleas  to  the. 
jurisdiction  are. often  included — are  such  as  assert 
the  action  to  have  been  in  some  respect  improperly 
brought,-  as  for  instance,  that  the  writ  was  not 
issued  by  the  proper  officer,  that  it  was  not  properly, 
served,  or  that  the  ground  of  action  stated  in  the 
complaint  is  not  -the  same  as  that  indicated  by 
the  writ.  : 

None  of  these  pleas  make  any  answer  to  the 
charges,  in  the  declaration,  they  simply  assert  that, 
whether  the  plaintiff  has  any  ground  of  action  or  not, 
he  has  not  brought  his  action  in  the  right  way. 
Therefore,  if  judgment  is  given -for  the  defendant 
on  one  of  these  pleas,  there  has  still  been  no 
decision  as  to  the  rightfulness  of  the  plaintiff's 
claim,  and  therefore  there  is  nothing  in  the  record 
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to  estop  him  from  bringing  another  suit  about  the 
same  matter.  That  is,  the  effect  of  such  a  plea  is 
to  delay  the  final  settlement  of  the  matters  in 
dispute  ;  whence  its  name. 

42.  Pleas  in  bar. — The  other  class  of  pleas 
derive  their  name  from  the  fact  that  they  do  really 
answer  the  declaration,  and  therefore  a  judgment 
for  the  defendant  on  such  a  plea  involves  a  derision 
upon  the  real  question  in  dispute,  and  is  a  bar  to  a 
second  action.  ...  .  - 

43.  Traverse,  demurrer  and  plea  in  confession 
and  avoidance. — There  are  three  ways  in  which  the 
defendant  can  reply  to  the  plaintiff's  declaration, 
which  are  called  respectively  a  denial  or  traverse,  a 
demurrer,  or  a  plea  in  confession  and  avoidance. 

A  traverse  is  where  the  defendant  denies  the 
truth  of  the  whole  or  a  material  part  of  the  plaintiffs 
declaration. 

A  demurrer  is  where  he  admits  the  statements 
in  the'  declaration  to-be  true,  but  maintains  that 
they  do  hot  disclose  any  valid  ground  of  action,  in 
technical  language  that  the  declaration  "  is  not 
sufficient  in  law  ;"  in  other  words  he  insists  that  the 
plaintiff,  on  his  own  showing,  has  no  case.  The 
word  demurrer  comes  from  a  Norman-French  wdrd 
signifying  to  stop  or  pause  ;  because  the  defendant 
stops  in  his  pleading,  refusing  to  make  any  reply  to 
the  plaintiff's  statements  till  the  court  has  decided 
whether  they  are  entitled  to  any  farther  notice. 

A  plea  in  confession  and  avoidance  is  where  the 
defendant  admits  the^ruth  of  the  declaration  and 
does  not  dispute  that^aken  by  itself,  it  contains  a 
good  cause  of  action,  but  brings  forward  other  facts 
showing  that  the  plaintiff  has  really  no  claim.  In 
other  words,  the  defendant  asserts  that  the  plaintiff 
has  not  told  the  whole  story,  and  proceeds  to  him- 
self supply  what  the  plaintiff  has  omitted.     This  is 
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the  only  kind  of  plea  in  which  new  facts  are  adduced 
by  the  defendant.  The  difference  between  these 
three  kinds  of  pleas  may  be  illustrated  by  the 
following  example :  Suppose  that  A.  sues  B.  for 
slander  in  calling  him  a  Jew  ;  B.  replies  : 

That  he  did  not  call  A.  a  Jew.  Traverse. 

That  to  call  a  person  a  Jew  is  not 
an. actionable  slander.  Demurrer. 

That  A.  is  in  fact  a  Jew  Plea  in  confession 

and  avoidance. 

44.  Set-off. — A  peculiar  kind  of  plea  in  con- 
fession and  avoidance  is  called  a  plea  of  set-off.  By 
this  the  defendant,  not  disputing  the  plaintiff's 
claim  against  him,  sets  up  an  independent  counter- 
claim of  his  own,  with  a  prayer  for  relief  on  his  part 
against  the  plaintiff.  This  kind  of  a  plea  is  equi- 
valent to  a  new  suit  by  the  defendant  against  the 
plaintiff.  In  ancient  times  it  was  not  allowed  ;  but 
now  it  is  allowed  in  most  cases,  to  prevent  injustice, 
as,  for  instance,  when  the  plaintiff  is  a  person  of  no 
property  and  the  defendant  could  get  no  satisfaction 
if  he  were  to  sue  him  on  his  demand,  and  also  to 
avoid  the  necessity  of  two  suits,  by  settling  both 
matters  at  once.  For,  whatever  ignorant  persons 
may  imagine  to  the  contrary,,  or  however  unworthy 
practitioners  may  forget  the  duties  which  attach  to 
the  honorable  position  of  a  lawyer,  it  .is.a. funda- 
mental principle  of  the  law  to  discourage  useless 
litigation.     Interest  rei.publicae  ut  sit  finis  litium1. 

45.  Recoupment.— Set-off  must  be  distinguished 
from  recoupment.     The  latter  is  a  claim  for  corn- 


See  p.  ix. 
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pensation  for  damage  done  to  the  defendant  by  the 
plaintiff  in  connection  with  the  matter  in  suit. 
Thus  if  a  carpenter  sues  for  the  payment  agreed  on 
for  repairing  a  house  for  the  defendant,  and  the 
defendant  sets  up  in  reply  that  he  has  already  paid 
a  portion  of  the  price  and  that  the  plaintiff's  work 
was  so  badly  done  that  it  was  worth  no  more  than 
the  amount  paid,  the 'claim  of  deduction  on  account 
of  the  badness  of  the  work  is  a  claim  of  recoupment, 
and  not  of  set-off,  which  latter  must  grow  out  of 
some  independent  transaction. 


3.    Issue. 

46.  Its  nature— If  the  plea  is  a  traverse  or  a 
demurrer,  no  reply  by  the  plaintiff  is  now  in  general 
necessary,  though  a  formal  reply  called  a  "joinder 
of  issue"  is  sometimes  added.  The  parties  are  now 
"at  issue."  An  issue  consists  of  a  proposition  of 
fact  or  of  law  affirmed  on  one  side  and  denied  on 
the  other.  An  issue  of  fact  is  formed  by  a  traverse, 
which  raises  a.  question  of  fact  to  be,  decided  by  the 
triers,  e.g.  whether  ;B.  did  in  fact  call  A.  a  Jew.  An 
issue  of  law  is  formed  by  a  demurrer,  which  raises  a 
question  of  law  to  be  decided  by 'the  court,  e.g. 
whether  calling  a  person  a  Jew  is  an  actionable 
slander.  The  decision  of  the  issue,  decides  the 
case.  If  B.  did  not  call  A.  a  Jew,  A.  can  recover 
no  damages.  If  calling  a  person  a  Jew  is  not  an 
actionable  slander,  the. plaintiff  has  no  case. 

What  is  called  the  "general  'issue"  is  not  an 
issue  at  all,  but  a  kind  of  traverse  of  a  very  com- 
prehensive nature,  denying  usually  all  the  material 
statements  of  the  declaration  in  a  certain  establi- 
shed formula. 
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4.    Pleadings  after  the  Plea. 

47.  Pleadings  after  the  plea.—li,  however,  the 
plea  is  in  confession  and  avoidance,  a  farther 
pleading,  called  a  replication,  is  necessary,  to 
answer  the  new  facts  brought  forward.  This  may, 
in  turn,  be  either  a  traverse,  a  demurrer  or  in  con- 
fession and  avoidance,  And  _  so  the  pleadings  go 
on  till  an  issue  is  reached.  The  successive  plead- 
ings are  called  respectively  the  rejoinder,  the  sur- 
rejoinder, the  rebutter  and  the  surrebutter.  Beyond 
the  surrebutter,  pleadings  have  never  been  carried. 

Sometimes,  however,  a  party  is  permitted  to 
"plead  over,"  that  is,  to, file  a  new  plea  on  which 
a  new  issue  will  be  raised  and  a  new  trial  had. 

Under  some  of  the  modern  codes  and  in  what 
are  called  equity  suits,  no  pleadings  are  used  after 
the  plea,  or  as.  it  is  there  usually  tailed,  the  answer, 
so  that  sometimes  no  distinct  issue  is  reached  ;  but 
the  questions  of  fact  or  law,  on  which  the  case  is  to 
turn,  have  to  be  picked  out  of  the  pleadings  by  the 
triers  or  the  court  as  best  they  can. 

IV.— TRIAL  AND  EVIDENCE. 


1.    Trial  on  an  Issue  of  Law. 

48.  Arguments.— If  the  issue  is  one  of  lawthe 
judge,  havjng  all  the  necessary  facts  before  him  in 
the  pleadings,  proceeds  to  apply  the  rules  of  law  and 
decide  the  case.  Although,  as  I  have  mentioned 
before,  he  is  supposed  to  know  the  law,  yet  in  practice 
he  is  assisted  in  this  process  by  the  arguments 
of  the  parties'  counsel.  The  judge  has  no  right  to 
refuse  to  hear  counsel  to  a  reasonable  extent  on 
every  point  that   is    before   him    for   adjudication  ; 
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though  it  is  not  uncommon  for  a  judge  to  stop  a 
counsel  with  whose  views  he  agrees,  argument, 
being  then  superfluous. 


2.    Trial  on  an  Issue  qf  Fact. 

49.  Burden  of  proof . — If,  however,  the  pleadings 
have  terminated  in  an  issue  of  fact,  the  question 
must  be  investigated  and  settled  by  the  triers  before 
the  judge  can  apply  any  rules' of  law.  The  next 
step  "then  is  to  prove  the  facts  in.  dispute.  And 
here  the  important  question  arises,  who  must  prove 
the  facts  ?  In  technical  language,  on  Which  side  is 
the  burden  of  proof  ?  In  every  case  the  triers  must 
decide  in  favor  of  one  party  or  the  other.  Now 
if  there  is  no  evidence  offered  at  all,  or  if  the 
evidence  offered  is  not  sufficient  to  make  it  plain 
which  party  has  the  truth  oh  his  side,  how  are  they* 
to  decide?  The  answer  is  that  they  must  decide 
against  the  party  on  whom  is  the  burden  of  proof. 
This  is  —except  in  a  few  peculiar  cases— the  party 
who  maintains  the  affirmative  of  the  issue.  The 
other  is  not  to  be  called  upon  to  "  prove  a  nega- 
tive;" he  may  wait,  offering  no  evidence  at  all, 
until  his  opponent  has  "made  out  a  prima  facie1 
case,"  that  is,  until  he  has  produced'  evidence 
sufficient,  if  uncontradicted,  to  warrant  a  finding  in 
his  favor.  If  a  party  who  has  the  burden  of  proof 
fails  to  make  out  a  prima  facie  case  he  is  liable  to 
be  nonsuited  or  defaulted.  To  illustrate' ;  A.  sues 
B.  for  the  price  of  goods  sold  to  him.  If  B.  denies 
that  he  ever  bought  the  goods,  the  burden  of  proof 
is  on  A.  to  show  affirmatively  that  B*  did  buy  them. 


Seep,  xi. 
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If  B.  admits  the  buying,  but  says,  that  he  paid  for 
them  by  giving  A.  a  check  on  a  bank,  which  A. 
denies  ;  the  issue  being  whether  such  a  check  was 
given,  the  burden  of  proof  is  on  B.  If  A.  admits 
the  receipt  of  the  check,  but  claims  that  it  was  of  no 
value  because  the  bank  on  which  it  was.  drawn 
failed  before  he  presented  it  the  burden  of  proof  is 
again  on  him; 

50.  Opening  the  case. — Before,  producing  his 
evidence- each  counsel  usually  makes  an  address  to 
the  jury  stating  his  claims  and  making  such  ex- 
planations as  he  deems  necessary  to  enable  the 
jury  to  understand  the  evidence.  This  is  called 
"  opening.the  case," 

51.  Evidence;  of  two-  sorts. — Evidence  is  of  two 
kinds,  that  which  consists  in  the  production  of  :the 
thing  itself,  about  which  the  dispute  is,  in  court  for 
the  triers  to  satisfy  themselves,  by  actual  inspec- 
tion, of  its  nature  and  qualities,  and  that  which 
consists  of  the  testimony  of  witnesses  who  relate 
what  theyknow  about  the  factsin  dispute. 

52.  Production  of  thing  in  court. — Of  the  first 
kind  an  example  occurs  when  in  a  dispute  about 
the  quality  of  the  workmanship  on  a  certain  article, 
the  article  itself  is.  brought  into  court  and  shown' to 
the- triers.  In,  patent  cases,  models  of  the  invention 
are  often  used  to  exhibit  its  manner  of  working. 
Photographs,  as  of  a  broken' bridge  after  a  railroad 
accident,  and  maps  and  plans  are  often  introducedin 
evidence.  Perhaps,  however,  these. latter  may  more 
properly  be  regarded  as  being  the  testimony  of 
their  makers  and  so  falling  under  the  second  class. 

53.  Proof  of  contents  of  written  documents. — But 
by  far  the  most  important  use  of  this  kind  of 
evidence  is  in  the  proof  of  the  contents  of  written 
documents  by  the  production  of  the  documents 
themselves.     Generally  a  party  is  allowed  to  prove 
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his  case  by  evidence  of  either  kind  as  he  thinks  fit. 
But  the  very  purpose  for  which  written  documents 
are  prepared  is  to  provide  for  the  matters  to  which 
they  relate  a  more  sure  and  reliable  mode  of  proof 
than  the  mere  memory  of  men.  This  purpose 
would  be  completely  defeated,  if,  when  any  dispute 
arose  about  these  matters,  the.  writings  couid  be  set 
aside  and  their  contents  proved  by  mere  verbal 
testimony.  Accordingly  it  is  one  of  the  most  in- 
flexible rules  of  evidence  that  the  contents  of  a 
document  shall  be  proved  in  no  other  way  than  by 
the  production  of  the  document  itself  in  court, 
unless  that  be  shown  to  be  impossible.  But  public 
records,  which  cannot  be  procured  to  be  produced  in 
court,  must  be  proved  by  copies.  Nor,  when  a 
document  has  been  produced  and  its  contents 
thus  ascertained,  can  the  apparent  meaning  of  its 
language  be  varied  or  contradicted  by  parol — 
i.e.  verbal — testimony  that  it  was  in  fact  intends 
ed  to  have  a  different  meaning.  For  example, 
where  a  bill  of  lading  (a)  given  for  goods  shipped 
contained  a  stipulation  that  if  the  freight  was  not 
paid  within  ten  days  the  carrier  might  sell  the  goods 
to  pay  the  freight,  and  the  defendant  also  endorsed 
upon  the  bill  of  lading  a  guaranty  that  the  freight 
should  be  paid,  it  was  held. that  parol  evidence  was 
not  admissible  to  prove  that  the  guaranty  was  given 
and  accepted  with  the  understanding  that  it  should 
stand  in  lieu  of  the  right  to  sell  and  that  the  goods 
should  not  be  sold  by  the  carrier.  (#) 


(a)  A  memorandum  signed  by  masters  of  ships,  in  their  capacity  o< 
Carriers,  acknowledging  the  receipt  of  merchants'  goods  ;  of  which 
there  are  usually  three  parts :  one  kept  by  the  consignor,  one  sent  to 
the  consignee,  and  one  preserved  by  the  master 

(*)  Jones  v.  Hovt  25  Conn.  38s 
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54.  For  what  purposes  parol  evidence  is  admis- 
sible.— This  rule,  however,  does  not  exclude  verbal 
evidence  offered  for  the  purpose  of  proving  that 
the  written  document  is  the  very  document  which 
it  purports  to  be  and  was  really  made  by  the 
persons  whose  names  appear  in  it,  or  that  things 
alluded  to  in  it  really  exist,  and  where  and  what 
they  are.  Thus,  if  by  a  deed  A.  has  conveyed  to 
B.  the  ownership  of  a  farm  called  Blackacre,  it 
would  be  necessary  and  therefore  admissible,  if  any 
controversy  afterwards  arose  about  the  matter, 
to  prove  by  parol  evidence  that  a  certain  farm, 
situated  in  a  certain  place  and  having  certain 
boundaries,  is  the  same  Blackacre  mentioned  in 
the  deed. 

55.  Attendance  of  witnesses. — The  attendance  of 
witnesses  is  secured  by  means  of  a  writ  called  a 
writ  of  sub  poena,1  or,  sometimes,  a  summons.  It 
is  issued  either  from  the  court  or  by  some  public 
officer,  and  is  addressed  to  the  witness,  commanding 
him  to  appear  before  the  court  on  a  day  named  in 
the  writ  to  testify  in  such  and  such  a  case,  "  under  a 
penalty"  if  he  disobeys,  whence  its  name.  If  the 
witness  fails  to  appear,  a  second  writ,  called,  a 
capias*  is  issued  from  the  court,  directed  to  some 
officer,  and  commanding  him  to  "  take  the  body  " 
of  the  witness  and  bring  him  before  the  court,  when 
he  is  compelled  to  testify  and  is  liable  to  be 
punished  for  contempt  of  the  court  in  disregarding  - 
the  first  summons,  unless  he  can  show  a  good . 
excuse  for  having  done  so. 

56.  Examination  of  witnesses  .—The  witness  is 
first  sworn  to  speak  the  truth,  and  then  questioned 
by   the   party   who    called    him.      Afterwards   the 


1  See  p.  xii. 
1  See  p.  vii. 
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other  party  has  a  right  to  cross-question  him,  but 
must  confine  the  cross-examination  to  matters 
about  which  the  witness  has  already  testified. 

After  the  cross-examination  a  re-direct  exa- 
mination is  allowed  in  relation  only  to  such  matters 
as  were  brought  out  on  the  cross-examination,  and 
after  that  a  second  cross-examination.  Sometimes 
still  further  direct  and  cross-examinations  are 
had.  (a) 

57.  .  Depositions. — If  the  witness,  on  account  of 
distance,  bodily  infirmity  or  residence  out  of  the 
jurisdiction  of  the  court,  can  not  be  brought  to  court, 
the  parties  -are  sometimes  allowed  to  examine  him 
elsewhere ; '  and  his  testimony  is  committed  to 
writing  and  read  to  the  triers  at  the  trial.  Such  a 
document  is  called  a  deposition. 

58.  Qualifications  of  witnesses. — Formerly  it  was 
considered  to  be  unsafe  to  allow  any  person  to  be  a 
witness  who  was  interested  pecuniarily  in  the  event 
of  the  suit,  particularly  if  he  was  a  party,  as  being 
under  so  strong  a  temptation  to  falsify  that  his 
testimony  would  not  in  ordinary  cases  be  trust- 
worthy. Also  certain  classes  of  persons  whose 
moral  character  was  supposed  to  be  so  depraved  that 
they  would  not  be  sensible  of  the  obligation  of  an 
oath  or  have  a  disposition  to  speak  the  truth,  such 
as  criminals  and  atheists1  were  excluded.  But  these 
disqualifications  are  at  present  nearly  all  abolished, 
and  the  triers  are  left  to  judge  for  themselves  how 
much  such  circumstances  detract  from  the  weight 
of  the  evidence. 

(a)  Cross-examination  is  the  examination  of  a  witness  on  one  side 
by  the  other,  generally  after  examination  in  chief,  but  sometimes  not ; 
as  in  the  case  of  an  examination  on  Hie' voir  dire,  which  is  in  the 
nature  of  a  cross-examination;  . 

1  Those  who  disbelieve  the  existence  of  a  God. 
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59.  The  witness  must  testify  only  to  matters  oj 
fact.— The  principal  rule  regulating  the  production 
of  this  class  of  evidence  is  that  the  witness  must 
testify  only  to  facts  with  which  he  is  personally 
acquainted.  „  This,  it  will  be  seen,  has  two 
branches  : — First,  he  must  testify  only  to  facts,  not 
to  mere  matters  of  opinion.  Thus,  if  the  question 
be  whether  a  person's  death  was  caused  by  a  wound 
received  by  him,  a  witness  would  be  allowed  to 
testify  as  to  the  character  of  the  wound,  the 
condition  of  the  deceased  between  its  reception 
and  his  death  and  the  time  of  his  death.  All  these 
are  facts  within  the  knowledge  of  the  witness.  But 
he  would  not  be  allowed  to  say  that  the  death  was 
caused  by  the  wound,  for  this  is  a  mere  inference 
from  the  facts,  to  be'  drawn  by  the  triers  and  not  by 
the  witness. 

60.  "  Expert"  testimony. — To  this  rule  an  excep- 
tion is  allowed  in  the  case  of  what  is  called 
"  expert "  testimony.  An  expert  is  a  person  who 
has  special  skill  in  some  particular  science,  art  or 
trade.  In  cases  where  such .  skill  is  required  in 
order  to  draw  a  correct  inference  from  facts,  and 
where  therefore  the  triers,  who  are  notsupposed  to 
be  experts,  are  presumably  unable  to  draw  the 
inference,  experts  may  be  called  as  witnesses  and 
asked  their  opinion  as  to  the  proper  inference  to  be 
drawn  ;  in  other  words,  the  experts  may  draw  the 
inference  for  the  triers.  In  cases  of  conflicting 
opinion  between  experts,  which  are  unfortunately 
very  common,  the  decision  between  them  is  forced 
upon  the  triers,  who,  however  incompetent,  must 
make  up  their  minds  which  to  believe.  Thus  in  the 
case  just  put,  if  the  witness  were  a  physician — an 
expert  in  matters  relating  to  wounds — he  would  be 
allowed  to  state  his  opinion  that  the  death  was  or 
was  not  caused  bv  the  wound.     A  physician  in  such 
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a  case  might  also  be  asked  whether  such  wounds 
were  usually  followed  by  death..  This,  of  course,  is 
not  strictly  speaking  a  question  as  to  opinion,  but 
as  to  a  fact  which  the  witness  from  his  professional 
character  is  supposed  to  have  special  means  of 
knowing,  and  therefore  the  question  falls  strictly 
under  the  general  rule  and  not  under  the  exception. 

61.  The  knoiv  ledge  of  the  witness.  Hearsay. — 
Secondly,  the  witness  must  testify  to  such  facts 
only  as  he  is  personally  acquainted  with,  which  he 
knows,  to  use  the  common  expression,  "  of  his  own 
knowledge  " ;  he  must  not  merely  repeat  what  has 
been  told  him  by  some  one  else  ;  which  kind  of  evi- 
dence is  called  "  hearsay,"  and  is  excluded,  except 
in  a  few  peculiar  cases,  which  can  not  be  enumerated 
here.  Thus  if  the  question  be  whether  A.  was  in  a 
certain  place  at  a  certain  time,  a  witness  may  testify 
that  he  was  there  at  the  time  and  saw  A.  present,  or 
that  he  was  passing  near  by  and,  without  seeing  A. 
heard  and  recognized  his  voice,  or  that  he  saw  A. 
shortly  afterwards  coming  from  the  direction  of  the 
place.  But  he  will  not  be  allowed  to  say  that  B. 
told  him  that  he  (B.)  was  present  at  the  time  and 
place  and  saw  A.  there.  The  proper  course  is  to 
call  B.  himself  as  a  witness  and  allow  him  in  person 
to  tell  what  he  saw.  But  even  though  B.  can  not 
be  had,  if  for  instance  he  has  since  died  or  left  the 
country,  still  the  witness  will  not  be  allowed  to 
repeat  what  B.  told  him.  The  opportunities  for 
both  misunderstanding  and  the  fabrication  of  false 
evidence,  already  far  too  common  in  judicial 
investigations,  would  be  so  much  increased 
by  the  admission  of  hearsay  evidence  as  to  far 
outbalance  the  good  that  would  now  and  then 
result  from  it. 

62.  Direct  and  circums  tantial  evidence. — Evidence 
is  also  direct  or  indirect.     The  latter  is  sometimes 
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called  circumstantial  ur  presumptive  evidence. 
Direct  evidence  is  that  which  tends  to  prove  direct- 
ly and  immediately  •  the  fact  in  dispute,  while 
indirect  evidence  tends  to  prove  the  existence  of 
some  other  fact,  from  whose  existence  the  existence 
of  the  principal  fact  can  be  inferred.  If  B.  has  been 
killed  by  a  pistol  shot,  and  the  fact  whose  existence 
is  to  be  proved  is  that  A.  was  the  person  who  fired 
the  shot,  the  testimony  of  a  witness  that  he.  was 
present  at  the  time  of  the  murder  and  saw  A.  fire 
the  shot  and  B.  immediately  drop  down  and  die,  is 
direct  evidence.  But  if  the  witness  testifies  that 
previously  to  the  murder,  he  had  often  heard  A. 
express  hatred  towards  B.  and  declare  his  intention 
to  shoot  him,  such  evidence  is  indirect.  The  fact 
directly  proved  by  the  testimony  is  that  A.  had 
used  such  and  such  language,  and  from  this  an 
inference,  more  or  less  strong,  is  drawn  that  A. 
actually  carried  out  his  expressed  intention. 

63.  Probative  facts. — Facts  which  are  not  proved 
for  their  own  sake,  so  to  speak,  but  which  are 
merely  proved  in  order  that  other  facts  may  be 
inferred  from  them,  are  called  secondary  or  pro- 
bative facts  ;  and  the  facts  which  are  inferred  from 
probative  facts  and  are  immediately  connected  with 
the  case  and  put  in  issue  by  the  pleadings,  are 
called  primary  or  principal  facts.  In  the  example 
just  given  if  A.  is  prosecuted  for  the  murder  of  B. 
and  pleads  "  not  guilty  (a),"  the  principal  facts  are  : 


(a)  The  plea  of  "  not  guilty,"  in  criminal  proceedings,  in  the  pro- 
per  form  wherever  a  prisoner  means  either  to  deny  or  justify  the  charge 
in  the  indictment,  in  which  case  a  special  plea  is  generally  improper. 
Thus,  on  an  indictment  for  murder,  *  man  can  not  plead  that  it  was  in 
his  own  defence  against  a  robber  on  the  highway,  or  a  burglar,  but  he 
must  plead  the  general  issue,  "not  guilty,"  and  this  special  matter 

in  evidence. 
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(i.)  that  B.  was  really  killed  in  the  way  charged, 
(2.)  that  A.  was  the  person  who  killed  him,  (3.)  that 
A.  killed  him  in  such  circumstances  as  to  make  the 
killing  amount  to  murder. 

64.  Chains  of  circumstantial  evidence. — -Some- 
times  the  principal  fact  is  not  inferred  directly  from 
the  probative  fact,  but  another  probative  fact  is 
inferred,  and  from  this  latter  the  inference  is  drawn 
that  the  principal  fact  exists.  Or  there  may  be 
several  probative  facts  between  the  first  one  and 
the  principal  fact.  This  is  called  a  chain  of  cir- 
cumstantial evidence.  An  example  of  such  a  chain 
will  be  given  shortly.  The  first  probative  fact  in 
such  a  chain  must  always  be  proved  by  direct 
evidence,  either  by  the  production  of  the  thing  in 
court  or  by  the  testimony  of  one  or  more  witnesses 
relating  what  they  know. 

•65.  Cumulative  evidence. — When  there  are  a 
number  of  probative  facts  or  chains  of  probative 
facts,  from  each  of  which,  independently  of  the 
others,  the  existence  of  the  principal  fact  can  be 
inferred,  the  evidence  is  called  cumulative.  Cumula- 
tive evidence  derives  its  force  from  the  number  o( 
the  probative  facts  or  chains  of  probative  facts,  and 
their  independence  of  each  other.  If  they  are  few, 
and  still  more  if  they  are  in  any  way  dependent 
On  each  other  or  dependent  on  the  same  ulterior 
fact;,  or  derived  from  the  same  source,  they  may 
have  little  force.  On  the  contrary  a  large  number 
of  independent  probative  facts  are  often  of  the  most 
convincing  nature.  The  same  is  true  of  the  testi- 
mony of  witness  If  they  are  numerous,  have 
derived  their  knowledge  independently  and  have 
not  had  opportunity  to  consult  together,  their 
concurrent  testimony  is  very  weighty,  even  though 
they  be  such  persons  as  are  entitled  singly  to  little 
or  no  credit. 
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Suppose  that  A.  is  prosecuted  for  the  murder  of 
B.,  and  that  evidence  to  prove  the  second  of  the 
principal  facts  above  mentioned,  viz.  that  A.  was 
the  person  who  killed  him,  is  as  follows  : — (r).  A 
witness  testifies  that  he  saw  A.  shoot  B.  and  B. 
immediately  drop  down  and  die.  (2).  That  soon 
after  the  killing  a  piece  of  printed  paper,  apparently 
a  part  of  a  book,  torn  and  blackened  as  if  it  had 
been  used  as  the  wadding  of  a  pistol,  is  found  near 
the  body,  and  at  a  little  distance  off  a  book  is  found 
with  a  corresponding  piece  torn  out  of  it,  which 
book  C.  testifies  was  borrowed  of  him  by  A.  shortly 
before  the  murder  and  not  returned.  (3).  That  A. 
had  expressed  hatred  against  B.  and  an  intention 
to  kill  him.  (4).  That  a  bullet  was  found  in  the 
wound  of  a  certain  size  ;  that  A.  had  recently  had 
a  pistol  made  carrying  a  bullet  of  that  size,  and  that 
such  pistols  were  not  commonly  manufactured  or 
for  sale.  Here  the  evidence  that  A.  was  the  person 
who  killed  B.  is  cumulative,  consisting  of  four 
distinct  trains  of  evidence,  partly  direct  and  partly 
indirect.  Its  nature  c^n  be  understood  from  the 
table  on  the  next  page.  It  must  be  noticed  that  in 
some  cases  when  in  the  above  table  a  fact  is  proved 
by  two  or  more  probative  facts,  the  evidence  is 
nevertheless  not  cumulative.  Thus  the  fact  that 
the  killing  was  done  with  A.'s  pistol  is  inferred 
from  three  facts.  But  the  first  two  of  them  are 
together  essential  to  prove  the  fact.  From  neither 
of  them  alone  could  it  be  inferred.  The  third  may 
be  considered  as  partly  cumulative,  since  the  infer- 
ence could  be  drawn  without  it. 

In  like  manner  the  evidence  to  prove  the  fact 
that  the  wadding  was  a  part  of  the  book  is  not 
cumulative. 
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TABLE  OF  CUMULATIVE  EVIDENCE,  CONSISTING  OF  FOUR  TRAINS  ON 
THE  PERSON  WHO  SHOT  B.,  WHO  HAS  BEEN  KILLED  BY  A  PISTOL  SHOT, 


(Direct  evidence.') 
Production  in  court  of  j 
a  piece  of  printed  paper,| 
torn  and  blackened.        ' 


(Direct  evidence.) 
Testimony  of  the  finder. 


(Direct  evidence?) 
Testimony  of  the  finder. 


(Direct  evidence?) 
Production  of  the  book) 
ind  paper  in  court         \ 


(Probative  fact?) 

fThe  paper' was  recently  used! 
as  the  wadding  of  a  gun 
v  pistol. 


(Probative  fact.) 

!The  paper  was  found  at  the\ 
place  of  the  killing  shortly  J 
afterwards. 


(Probative  fact.) 
I     A  book  was  found  near  the\ 
•j  place  of  the  killing  shortly  af- 1 
I  terwards. 


(Probative  fact.) 

i  The  book  had  had  a  piece  torn! 
out,  to  which  the  piece  of  paper] 
found  exacdy  corresponded. 


(Probative  fact?) 

{The  piece  of  paper  was  the 
wadding  of  the  pistol  with 
which  B.  was  killed. 


(Probative  fact?) 
|     The  paper  was  a  part  of  the 
( book. 

(Direct  evidence?) 
Testimony  of  the  finder. 


[ 

I  Then 
with  w\. 
a  part  - 
found  ic 


5     The  it 
(scene  ci: 


(Direct  evidence.) 
Testimony  of  C. 


(     A  hot 
( borrow:  ll 


(Direct  evidence.) 
Testimony  of  C. 


He  had-.ei 


(Direct  evidence.) 

Testimony  of  the  physician 
who  made  a  post  mortem  exa- 1 
mination. 


(Direct  evidence.) 
Production  of  the  bullet  inl 
Court. 


(Direct  evidence?) 
Testimony  of  the  maker. 

(Direct  evidence?) 
Testimony  of  makers  of  and) 
dealers  in  pistols   (Expert  tes-\ 
timony.  ) 


(Direct  evidence.) 


Testimony   of   persons   who  {      $ 
:ard  A.'s  talk.  5      i 


heard 


(Probative  fact.) 
Such     a    bullet    was    taken 
from  the  wound. 


j  pistol  made. 


He  his 
and  exfs 


i      /bullet  ai 


(Probative  fact.) 
A.   had  recently  had  such  a  )      j 
'•  made.  ( 


.     A.  hHj 
( bullet  a^ 


(Probative  fact.)  f, 

|     Such  pistols  are  not  common-  )     <     No  Ut  s 
( ly  manufactured  or  for  sale.        J      I  the  timt 
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DIRECT  AND  INDIRECT  EVIDENCE  TENDING  TO  PROVE  THAT  A  WAS 


(Dirtet  evidence,} 
Testimony  of    a  person 
ffbo  saw  the  act. 


(Principal  fact.) 
I  (  A.  was  the  pferson 
j      J  killed  B, 


who 


I  I, 


(Probative  fact.) 
wadding  of    the   pistol 
Srhich   B.  was  shot  was 
1  of  the  book  that  was 
aear  by. 


(Probative  fact.) 
book  was  found  near  the 
»f  the  murder  shordy  after. 


(Probative  fact.) 
ad  shordy  before  the  murder  | 
ed  the  book  from  C. 


(Probative  fact.) 

!The  possessor  of  the  book 
at  the  time  when  the  mur- 
der was  committed  was  the 
person  who  killed  B. 


(Principal  fact.) 
f     A.   was  the  person 
f     j  killed  B. 


who 


2. 


(Probative  fact.) 
II  never  returned  the  book. 


(Probative  fact.) 
A.  was  then   the  posses-  ; 
sor  of  the  book.  J 


{Probative  fact.) 
ad  often  threatened  to  kill  B.  (      <     £: 
pressed  towards  him  illwill.     >      ( t0  kl 


(Probative  fact.) 
wound    was   made   with 
;if  a  certain  kind. 


(Probative  fact.) 
hated  B.  and  intended 
kill  him. 


(Principal  fact.) 
y     A.   was  the  person   who 
\  killed  R 


(Probative  fact.) 
ad  a  pistol  carrying  such  a 
.t  the  time  of  the  murder. 


(Probative  fact.) 
line  else  had  such  a  pistol  at  j 
e.  J 


(Probative  fact.) 
J     The    killing    was     done 
( with  A.'s  pistoL 


(Principal fact.) 
(     A.  was    the  person   who 
j  killed  B. 


-o 
*> 
W 

> 


3 
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66.  Evidence  and  proof ;  distinction  between  them. 
The  distinction  must  be  carefully  kept  in  mind 
between  evidence  and  proof,  the  more  so  as  the 
words  are  often  used  interchangeably  even  by 
lawyers.  Evidence  is  matter  brought  forward  to. 
establish  the  existence  of  a  fact ;  proof  is  the  actual 
establishment  of  the  fact  Evidence  is  the  means  ; 
proof  is  the  end.  Proof  is  accomplished  by  means  of 
evidence.  In  a  somewhat  different  sense,  proof  is 
said  to  be  such  an  amount  of  evidence  as  is  sufficient 
to  actually  establish  the  fact.  In  this  use  of  the 
word,  all  evidence  tends  to  establish  the  fact ;  proof 
actually  does  establish  the  fact :  the  difference 
between  evidence  and  proof  is  one  of  degree,  not  of 
kind.  The  fact  that  A.  hated  B.  and  wished  to  kill 
him  is  undoubtedly  evidence  that,  B.  having  been 
killed,  A.  was  the  person  who  killed  him.  But  it  is 
not  necessarily  full  proof  of  the  fact,  because  there 
is  still  room  for  the  possibility  that  A.  may  have 
given  over  his  murderous  designs  or  been  anticipated 
by  some  one  else  before  he  had  an  opportunity  to 
execute  them. 

67.  Admissibility  a*d  weight  of  evidence ;  dis- 
tinction between  them. — The  investigation  of  ques- 
tions of  fact,  so  as  reach  correct  conclusions,  by 
triers,  especially  by  non-professional  triers,  is  so 
difficult  a  matter,  and  the  triers  are  so  liable  to  get 
confused  by  the  multitude  of  probative  facts  to 
which  their  attention  is  called  and  so  to  lose  sight 
of  the  true  issue,  that  the  law  is  very  solicitous  to 
confine  their  attention  to  as  few  matters  as  possible, 
and  to  exclude  from  their  consideration  all  matter 
offered  as  evidence  that  does  not  really  tend  to 
prove  the  fact  This  duty  is  laid  on  the  judge.  It 
is  his  duty  to  scrutinize  all  alleged  probative  matter 
offered  by  the  parties,  and  forbid  the  laying  before 
the   triers   of  any  which   does  not  really  tend  to 
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directly  prove  the  principal  fact  or  to  prove  some 
probative  fact  from  which  the  principal  fact  may  be, 
inferred.  The  judge,  however,  rarely  does' in  actual 
practice  forbid  any  evidence  going  to  the  jury  unless 
called  upon  to  do  so  by  one  of  the  parties,  who  in 
that  case  is  said  to  "  object"  to  the  evidence.  That 
is,  the  law  generally  will  not  interfere  if  either 
party  choses  to  allow  his  opponent  to  offer  objection' 
able  evidence,  and  in  fact  counsel  often  agree  that1 
this  shall  be  done.  In  other  words  the  judge  is 
called  upon  to  decide  upon  the  admissibility  of 
evidence,  that  is,  whether  it  is  really  evidence  at  all; 
and  therefore  this  is  said  lo  be  a  question  of  law. 
On  the  other  hand,  whether  any  evidence  once 
admitted  amounts  to  proof,  or  whether  it  is  worthy 
of  belief  all,  is  purely  a  question  for  the  triers  ;  that 
is,  it  is  a  question  of  fact.  This  distinction  is  usually 
spoken  of  as  a  distinction  between  the  admissibility 
and  the  weight  of  evidence  ;  the  question  of  ad- 
missibility being  one  of  law,  and  that  of  weight  one 
of  fact.  As  we  have  already  seen,  the  objection  to 
the  testimony  of  interested  parties,  criminals  and 
atheists  was  formerly  to  its  admissibility,  now  it  is 
only  to  its  weight.  The  distinction  between  ad- 
missibility and  weight  of  evidence,  though  perfectly 
clear  in  the  abstract,  is  often  very  difficult  to  draw 
in  practice.  This  distinction,  moreover,  is  not  only 
of  importance  in  law  ;  a  clear  and  firm  grasp  of  it  is 
one  of  the  essentials  of  sound  thinking  on  any 
subject. 

68.  Arbitrary  rules  of  law  as  to  vhe  weight  of 
evidence. — As  we  shall  see  when  we.  come  to 
consider  the  subject  of  presumptions,  the  law 
sometimes  prescribes  by  arbitrary  rules  what  in- 
ferences shall  be  drawn  from  facts  and  what  amount 
of  evidence  shall  amount  to  proof  for  legal  purposes. 
Thus  it  is  a   general  rule  of  the  English  law,  that 
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where  any  article,  except  land,  is  sold  it  must  be 
delivered  to  the  buyer,  and  that  if  it  is  suffered  to 
remain  in  the  seller's  possession,  the  fact  of  its  so 
remaining  shall  be  evidence  that  the  sale  was  made 
with  an  intention  of  defrauding  the  seller's  creditors 
and  that  it  shall  therefore  be"  void  so  far  as  they  are 
concerned.  It'has  been  much  debated  whether  this 
inference  of  fraud  can  be  contradicted,  or  in  legal 
language  rebutted,  by  other  evidence  showing  that 
there  was  in  fact  no  such  intention  ;  in  other  words 
whether  retention  of  possession  by  the  seller  is 
legally,  merely  evidence,  or  whether  it  is  by  an 
arbitrary  rule  of  law  made  full  proof  of  fraud,  The 
latter  construction1  of  the  rule  prevails  in  England, 
the  former  in  most  of  the  United  States,  (a) 

69.  Evidence  must  correspond  to  the  pleadings, 
variance. — It  is  true  of  both  kinds  of  evidence  that 
they  must  Correspond  to  and  support  the  allegations 
of  the  pleadings.  No  party  is  allowed  to  advance 
arid  prove  on  the  trial  any  point  which  he  has  not 
stated  in  his  pleadings,  as  this  would  enable  him  to 
take  the  other  party  by  surprise  and  gain  an  unfair 
advantage.  The  rule  is  that  a  party  must  recover, 
if  at  all  secundum  allegata  et  probata*.  A  discrep- 
ancy between  the  pleadings  and  the  evidence,  is 
called  a  "  variance,"  and  was  formerly  fatal  to  the 
party's  case ;  at  present,  however,  he  can  usually 
obtain  leave  to  amend  his  pleadfngs  on  payment  of 

(a)  The  rule  itself,  however,  is  subject  to  some  exceptions. 

1  .Determining  the  meaning  and  application  as  to  the  case  in  question 
of  the  provisions  of  a  constitution,  statute,  will,  or  other  instrument,  or 
of  an  oral  agreement.  Construction  and  iiiterpretatioh  are  generally 
used  by  writers  on  legal  subjects,  and  by  the  courts,  as  synonymous, 
sometimes  one  term  being  employed  and.  sometimes  the  other,  ■ 

*  See  p.  xi. 
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costs',  the  nature '  of  which  will  be  hereafter 
explained.  Thus  if  the  plaintiff  sues  for  a  breach 
of  an  alleged  contract  by  the  defendant  to  build  a 
house  within  a  certain  time,  and  then  offers  in 
evidence  a  written  contract,  signed  by  the  defend- 
ant, to  build  it  within  the  time  provided  the  plaintiff 
furnishes  certain  materials,  there  win  be  a  variance, 
because  the  contract  offered  in  evidence  contains  a 
proviso  or  condition  which  is  not  contained  in  the 
contract  as  set  forth  in  the  pleadings,  and  the  evi- 
dence will  be  rejected  even  though  the  plaintiff  did 
furnish  the  materials  and  therefore  the  defendant's 
contract  had  practically  become  an  absolute  one 
such  as  the  plaintiff  sued  on. 

70.  Arguments  of  counsel. — After  the  evidence  is 
all  in,  the  counsel  on  both  sides  usually  make  an 
address  to, the  triers;  and  the  latter  are  then  to 
decide  what  the  facts  are  and  report  them  to  the 
court  in  order  that  judgment  may  be  given. 

71.  Finding  of  facts,  (1.)  By  verdict.  The 
charge  to  the  jury. — This  is  done  in  very  different 
ways  accordingly  as  the  case  is  tried  by  a  jury,  by' 
the  judge,  or  by  referee  or  master.  Each  of  these 
ways  must  be  described  separately,  beginning  with 
juries.  ? 

After  the  counsel  havt  finished  their  argument, 
the  judge  delivers  an  address,  called  a  "  charge,"  to 
the  jury,  in  which  he  comments  on  the  evidence, 
points  out  to  the  jury  all  the  different  conclusions  as 
to  the  facts  to  which  on  the  evidence  it  is  possible 
for  them  to  come,  explains  the  different  rules  of  law 
under  which  the  case  will  fall  accordingly  as  they 
reach  one  or  another  of  those  conclusions,  and 
directs  them  to  return  such  a  verdict  as  the  law 


See  §76. 
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requires.  Thus  in  the  prosecution  of  A.  for  the 
murder  of  B.,  the  court  might  charge  the  jury  as 
follows  :  "If  you  find  that  A.  killed  B.  in  necessary 
self-defence  against  B.'s  attack,  the  act  is  justifiable 
homicide,  and  you  must  return  a  verdict  of  not 
guilty ;  if  on  the  contrary  you  find  that  the  killing 
was  done  in  a  sudden  brawl,  not  in  self-defence  but 
without  any  intention  to  kill,  you  must  find  the 
prisoner  guilty  of  manslaughter  ;  but  if  you  find  that 
the  killing  was  the  result  of  a  premeditated  plan 
and  the  quarrel  was  purposely  gotten  up  by  A.  to 
afford  a  pretext  and  opportunity  for  the  act,  you 
will  return  a  verdict  of  guilty  of  murder."  In  a  suit 
by  A.  against  B.  for  a  debt,  which  the  defendant 
claims  to  have  paid  by  the  check  of  a  third  person 
on  a  bank  which  failed  before  the  check  could  be 
presented,  and  the  question  in  issue  is  whether  the 
plaintiff  took  the  check  as  payment  at  his  own  risk 
or  simply  received  it  to  collect  for  the  defendant 
and  apply  the  proceeds  to  pay  his  debt,  the  judge 
might  instruct  the  jury,  that  the  rule  of  law  is  that 
such  a  check  is  not  payment  unless  it  is  taken  as 
such,  and  that  if  they  find  that  the  check  was,  by  the 
agreement  between  the  parties,  taken  as  payment 
of  the  debt,  they  must  give  their  verdict  for  the 
defendent,  and  if  not,  then  for  the  plaintiff.  The 
jury  in  their  report  to  the  court — called  their 
verdict  (vere-dicto) — do  not  report  the  facts  in  detail, 
nor  even  expressly  decide  the  issue,  But  having 
received  the  judge's  instructions  they  retire  and 
deliberate,  and  having  decided  among  themselves 
how  the  facts  stand,  they  apply  to  the  facts  as  found 
by  them  to  exist  the  rules  of  law  expounded  to  them 
by  the  judge,  and  report  to  the  court  simply  the 
general  result ;  in  criminal  cases,  that  the  prisoner 
is  "  guilty" — sometimes  specifying  the  crime — or  is 
"  not  guilty,"  and  in  civil  cases,  that  they  find  "  for 
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the  plaintiff — adding  if,  necessary  the  amount  of 
damages  which  he  is  to  recover — or  "  for  the 
defendant."  They  must  all  agree  to  the  verdict. 
If  they  disagree,  a  new  trial  is  had  before  another 
jury.  It  will  be  seen  that  in  a  trial  by  jury  what  we 
may  call  the  normal  order  of  proceeding  in  finding 
the  facts  and  applying  the  law  is  inverted.  Instead 
of  the  triers  finding  the  facts  and  reporting  them  to 
the  judge,  and  latter  then  applying  the  law  and 
rendering  his  decision,  the  judge  applies  the  Jaw 
beforehand,  hypothetically,  applying  it  to  each  one 
of  several  possible  combinations  of  fact,  and  the 
jury,  having  determined  which  of  these  possible 
combinations  is  the  actual  one,  give  a  verdict  based 
partly  on  their  decision  of  the  facts  and  partly  on 
the  rule  of  law  previously  laid  down  by  the  judge 
as  applicable  to  that  particular  state  of  facts.  Bjutt 
notwithstanding  the  inverted  order,  the  essential 
elements  of  a  judicial  decision,  the  investigation  and 
report  of  the  facts  by  the  triers  and  the  application 
by  the  judge  of  the  appropriate  rule  of  law  to.  the 
facts  found  are  preserved. 

72 M  Disadvantages  and  advantages .  of  trial  .by 
jury. — The  jury  are  bound  to  obey  the  instructions 
of  the  court,  and  to  apply  to  the  facts  as  found  by 
them  the  rules  of  law  as  laid  down  by  the  judge. 
But  since  they  return  their  verdict  usually — though 
not  always— in  a  general  form,  there  is  practically 
no  way  of  insuring  their  doir-g  so  ;  because  when 
they  bring  in  one  of  those  astounding  verdicts  that  a 
jury  will  occasionally  produce,  so  plainly  and  palp- 
ably wrong  that  it  seems  as  if  nothing  but  a 
deliberate  intention  to  decide  wrongly  could  account 
for  it,  it  is  often  very  difficult  or  quite  impossible  to 
find  out  whether  they  have  misunderstood  or  wilfully 
refused .  to  follow  the  instructions  of  the  court,  or 
have  actually  taken  a  different  view   of  the  facts 
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from  what  seemed  to  others  the  true  one,  or  whether 
some  mere  prejudice  or  whim  or  utterly  irrelevant 
matter  casually  introduced  on  the  trial,  or  the  pretty 
'face  of  a  female  suitor,  has  influenced  them.  In 
such  case  nothing  can  be  done  to  reverse  the  unjust 
vefdict;  _for.  it  may  have  been  given  under  a 
mistaken  view  of  the  facts,  and  of  these  the  law 
makes  the  jury  the  only  and  final  judges.  \t  is  only 
in  very  extreme  cases,-  when  there  is  practically  no 
evidence  to  support  the  verdict  and  therefore  no 
ordinary  possibility  of  even  an  honest  mistake,  that 
the  court  will  order  a  new  trial  because  the  verdict 
is  against  the  evidence.  For  these  reasons,  as  well 
as  on  account  of  the  incapacity  of  most  juries  to 
grasp  the  details  of  long  and  intricate  trains  of 
facts,  such  as  the  increasing  complexity  of  modern 
social  and  economical  conditions  is  more  and  more 
often  bringing  before  the  courts,  the  trial  by  jury  is 
rapidly  falling  into  disuse  ;  although  it  is  not  likely 
to  be  soon  abolished,  because  it  is  still  remembered 
that  there  have  been  times  when  the  courts  were  so 
subservient  to  the  government  or  to  political 
influences  that,  in  certain  kinds  of  questions,  the 
only  chance  for  an  impartial  trial  was  found  be- 
fore a  jury  of  the  country,  and  men  at  such  times 
have  felt  that  ignorant  triers  were  a  less  evil  than 
triers  who  had  in  their  own  minds  judged  the  case 
before  they  heard  it. 

73.  Finding  of  facts,  (2.)  By  the  court.^Nhen 
the  case  is  tried  before  the  judge  alone  he  does  not 
usually  make  any  formal  separation  of  law  and 
facts,  but  simply  hears  the  case  and  gives  judgment 
for  one  party  or  the  other  generally.  In  order, 
however,  to  more  easily  correct  errors  of  law  com- 
mitted by  the  judge — on  questions  of  fact  the 
decision  of  the  judge,  when  acting  -as  trier,  is  as 
unimpeachable  as  that  cf  a  jury — and  to  prevent 
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him  from  making  arbitrary  decisions,  it  is  often 
provided  by  law  that  before  giving  judgment  the 
judge  shall,  or  shall  if  requested,  make  a  written 
statement  or  "  finding  "  of  the  facts  in  detail,  which 
is  made  a  part  of  the  record. 

74.  Finding  of  facts,  (j.)  By  a  referee  etc. 
Referee's  report. — When  the  case  is  tried  before  a 
referee,  he  always  makes  a  detailed  finding  of  the 
facts,  called  a  "  report,"  which  he  presents  to  the 
court.  But  the  referee's  report  does  not  become  a 
part  of  the  record  till  it  has  been  accepted.  As 
trials  of  fact  before  referees  are  not  usually  held  in 
the  presence  of  the  judge,  it  sometimes  becomes 
necessary  for  the  referee  to  decide  provisionally  upon 
the  admissibility  of  evidence  offered  before  him. 
But  this  is  a  question  of  law,  which  no  one  but  the 
judge  has  a  right  to  finally  decide.  Accordingly  the 
party  who  feels  aggrieved  by  the  referee's  decision 
may  bring  the  question  before  the  judge  by  means 
of  a  remonstrance  against  the  acceptance  of  the 
report.  A  remonstrance  may  also  be  filed  for  any 
misconduct  of  the  referee  affecting  the  report,  and 
for  some  other  reasons,  but  not  for  a  wrong  decision 
on  a  matter  of  fact,  for  here  the  referee's  decision  is 
ultimate.^  A  remonstrance  is  a  pleading,  setting 
forth  the  facts  which  show  that  the  report  ought  not 
to  be  accepted,  and  praying  the  court  to  reject  the 
report.  It  may  be  answered  by  a  traverse,  a  demur- 
rer or  a  plea  in  confession  and  avoidance,  and  thus 
a  new  issue  be  formed  requiring  to  be  tried  in  its 
turn.  If  the  report  is  rejected,  the  case  must  be  tried 
again  ;  if  accepted,  it  becomes  a  part  of  the  record, 
like  a  judge's  finding,  and  "-he  basis  of  the  judgment. 

75.  Finding  of  fact,  (4.)  By  the  parties.  Amic: 
able  suits. — Sometimes  the  parties  themselves  make 
a  written  statement  of  the  facts  and  submit  it  to 
the  court,  without  any  writ  or  pleadings,  praying  the 
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court  to  give  judgment  according  to  the  rights  of 
the  parties.    This  is  called  an  amicable  suit. 


V,— JUDGMENT  AND  EXECUTION 


i.    Judgment?. 

j6.  Damages  and  costs. — When  the  facts  are 
determined,  the  judgment  or  decree  follows.  This 
consists  in  most  cases  of  two  parts,  which  however 
are  not  in  general  clearly  separated  ;  a  declaration 
of  the  parties'  rights,  and  a  command  to  the 
defeated  party  to  do  or  abstain  from  doing  certain 
acts.  Where  the  judgment  commands  one  party 
to  pay  a  sum  of  money  to  the  other,  the  money  is 
commonly  called  "  damages,"  which  seems  to  be 
an  elliptical  expression  for  money  given  in  com- 
pensation for  the  damages  caused  by  the  defeated 
'party's  wrong  doing.  Besides  damages,  "costs" 
are  sometimes  given.  Costs  are  sums  of  money 
ordered  to  be  paid  by  one  party  to  the  other  to 
cover  the  expenses  of  the  suit.  They  are  sometimes 
fixed  by  law  and  sometimes  left  to  the  discretion  of 
the  court.  They  do  not  usually  include  lawyer's 
fees.  Sometimes  the  cost  of  particular  parts  of  the 
proceedings  are  thrown  upon  one  party  and  the 
remainder  of  the  costs  upon  the  other.  7  Thus  if 
a  party  introduces  scandalous  matter  unnecessarily 
into  his  pleadings,  the  court  may  compel  him  to 
amend  it,  and  pay  all  the  costs  of  the  proceedings 
to  amend,  even  though  he  is  finally  successful  in 
the  suit. 

In   some   cases   the  judgment   contains   no   com- 
mand to  either  party,  as  in  the  case  of  a  decree  of 
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divorce,  by  which  the  relation  of  husband  and  wile 
is  at  once  dissolved  without  any  farther  act  by  either 
party,  (a) 

77.  Opinions  of  judges. — It  is  customary  in  the 
higher  courts  for  the  judges  to  deliver  what  are 
called  "opinions,"  containing  the  reasons  for  their 
judgments.  These  are  not  essential  to  the  judg- 
ment, but  are  intended,  by  elucidating  general 
principles  and  furnishing  a  guide  to  future  judges,  to 
promote  a  uniform  and  salutary  developement  of 
the  law.  The  opinions  of  eminent  judges  are  rich 
mines  of  legal  learning 


2.    Execution. 

78.  Writs  of  execution. — If  the  command  of  a 
judgment  is  not  obeyed,  what  is  called  a  writ  of 
execution,  or  final  process,  is  issued  to  compel 
obedience,  (b)  or,  in  other  words,  to  execute 
the  orders  of  the  court.  Writs  of  execution  issue 
from  the  court,  under  its  seal  if  it  have  one,  and  are 
addressed  to  the  executive  officer  of  the  court, 
commanding  him  either  to  put  the  successful  party, 
by  force  if  necessary,  into  possession  of  some  thing 
that  has  been  adjudged  to  him,  or  to  arrest  the 
recalcitrant  party  and  imprison  him  until  he  obeys, 
or  to  sieze  his  property,  sell  it,  and  satisfy  the 
judgment. 


(a)  The  methods  and  grounds  of  divorce,  and  its  effect  upon  the 
mutual  rights  of  property  of  the  husband  and  wife,  are  matters 
generally  regulated  by  statute. 

(6)  I  use  the  words  execution  and  final  process  to  include  all  kinds 
of  proceedings  to  enforce  judgments  and  decrees,  though  their  technical 
nse  is  somewhat  narrower. 
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■»•    VI.— APPEALS, 


79.  How  and  when  taken. — In  some  cases, 
however,  the  defeated  party  has  a  right  to  an  appeal. 
Proceedings  in  the  nature  of  appeals  are  of  two 
kinds. 

(1.)  Appeals  proper,  when  the  case  after  judg- 
ment is  simply  taken  up  to  the  higher  court  and 
there  tried  over  again,  just  as  if  no  trial  had  ever 
been  had.  In  some  cases  the  parties  are  even 
allowed  to  file  new  pleadings.  Such  appeals  are 
seldom  allowed  except  from  very  inferior  courts, 
whose  judges  are  often  men  of  little  or  no  legal 
learning,  and  very  rarely  indeed  after  a  trial  by 
jury,  there  being  no  reason  to  suppose  in  ordinary 
cases  that  a  second  jury  would  be  any  more  likely 
to  decide  correctly  than  the  first. 

(2.)  What  are  called  in  general  proceedings  '"'  in 
error,"  in  which  the  decision  of  the  triers  in  the 
lower  court  on  questions  of  fact  is  not  disputed, 
but  it  is  claimed  that  the  judge  has  made  some 
mistake  in  the  law.  For  the  presumption  that  the 
court  is  perfectly  acquainted  with  the  law  is  not 
carried  so  far  as  tr  exclude  a  right  to  have  actual 
mistakes  corrected  In  general  a  question  of  law, 
in  whatever  court  arising,  can  be  carried,  directly 
or  by  successive  proceedings  in  error^o  the  highest 
court  of  the  jurisdiction  for  settlement.  As  to 
such  questions  a  different  rule  obtains  from  that  in 
appeals  on  questions  of  fact,  because  the  highest 
court  is  supposed  to  be  composed  of  the  most 
learned  judges  and  therefore  better  able  to  decide 
questions  of  law  aorrectly  than  any  inferior  court, 


6o  FIRST  PRINCIPLES  OF  LAW.  §  79- 

Besides,  it  is  important  for  the  sake  of  uniformity  in 
the  law,  that  all  doubtful  points  should  be  able  to 
be  carried  for  settlement  to  the  same  tribunal. 
Usually  the  highest  court  in  any  jurisdiction  is 
composed  of  a  considerable  number  of  judges,  and 
sits  exclusively  to  decide  questions  of  law  on 
error,  (a) 

The  ancient  process  in  error  was  by  a  "writ 
of  error,"  which  is  still  occasionally  used..  This 
proceeding  was  in  form  a  new  suit  begun  in  the 
appellate  court  by  the  party  who  appealed — called 
the  appellant — against  the  -victor  in  the  former 
suit,  who  is  called  the  appellee.  It  was  begun  by 
the  issuing  of  an  original  writ,  called  a  "  writ  of 
error,"  which  was  served  and  returned  like  any 
other  writ.  Then  followed  pleadings  in  the  usual 
form,  stating  what  had  been  done  in  the  court 
below  and  the  error  claimed  to  have  been  com- 
mitted, and  praying  for  a  reversal  of  the  judgment. 
The  appellate  court  on  an  appeal  either  confirms 
or  reverses  the  judgment ;  after  which  it  sometimes 
sends  the  case  back  to  the  lower  court  to  be  there 
farther  proceeded  with,  and  sometimes  retains 
jurisdiction,  and  itself  determines  the  case  and 
issues  execution. 

After  proceedings  in  appeal  or  error  have  been 
begun,  no  execution  can  be  issued,  and  if  it  has 
already  been  issued  all  farther  proceedings  to 
enforce  it  are  stayed.  In  technical  language,  the 
appeal  acts  as  a  superseded^  of  the  execution. 


(a)  The  Supreme  Court  of  the  U.  S.,  however,  does  occasionally 
try  issues  of  fact. 


See  p.  xii. 
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VII.— PROCEEDINGS  PECULIAR  IN  FORM, 


So.  Proceedings  peculiar  in  form. — There  ara 
certain  peculiar  proceedings  which  are  not  begun 
by  issuing  a  writ,  but  by  presenting  a  complaint, 
or  a  petition,  application  or  information,  which 
is  equivalent  to  a  complaint,  directly  to  the  court, 
after  which  the  writ  is  issued  from  the  court. 
Criminal  prosecutions  are  begun  in  this  way. 
The  document  first  presented,  charging  the  defend- 
ant with  the  crime,  is  called  an  indictment,1 
information  or  complaint,  and  the  writ,  which  is 
in  the  nature  of  a  writ  of  attachment,  is  called  a 
warrant.  There  are  also  no  written  pleadings  ; 
but  a  mere  verbal  answer  of  "guilty"  or  "not 
guilty,"  under  which  any  matters  of  defence  can  be 
proved. 

Many  other  proceedings,  too  numerous  to  be 
even  mentioned  here,  among  them,  proceedings  in 
equity  suits,  of  which  an  account  will  be  given  in  a 
subsequent  chapter  (§§  190 — 201),  are  begun  by  a 
direct  application  to  the  court,  after  which  process 
issues. 

There  is  also  another  method  of  procedure 
which  is  usually  employed  in  incidental  proceed- 
ings that  arise  in  the  course  of  a  suit,  and 
especially  for  the  purpose  of  taking  appeals.  This 
is  by  motion  and  rule  to  show  cause.  A  motion  is 
a  request  to  the  court  by  some  person,  usually  a 
party  to  a  suit  pending  in  the  court,  to  do  some  act 
or  make  some  order  for  his  benefit.     It  may  be 


1  Thjs  word  is  pronounced  as  (inditemenf). 
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'i 
either  verbal  or  in  writing,  but  is  usually  required 
to  be  in'  writing.  The  party  making  the  motion 
also  usually  is  required  to  file  at  the  same  time 
affidavits,  that  is  written  and  sworn  statement  of 
the  facts  which  show  that  he  has  a  right  to  make 
the  motion.  On  hearing  or  reading  the  motion  and 
the  affidavits,  the  court  makes  what  is  called  a 
"  rule  to  show  cause,"  that  is,  an  order  or  "  rule," 
as  it  is  called,  (a)  commanding  the  other  party  to 
appear  before  the  court  on  a  day  named  and 
"  show  cause,"  i.e.  give  his  reasons,  if  he  have  any, 
ivhy  the  request  in  the  morion  should  not  be 
granted.  This  rule  is  served  on  the  party  like  a 
writ  of  summons,  and  returned.  On  the  appointed 
day  the  parties  appear,  the  party  against  whom 
the  rule  was  made  makes  any  reply  that  he  sees 
fit  to  the  motion,  and  the  court  decides  whether 
to  grant  the  prayer  of  the  motion  or  not. 

The  use  of  this  method  of  procedure  in  appeals 
is  as  follows  : — The  party  wishing  to  appeal,  the 
appellant,  makes  a  motion  to  the  court  to  grant 
a  new  trial  of  the  case  on  the  ground  that  errors 
were  committed  in  the  former  trial.  The  court 
makes  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  and  orders  that  cause  be  shown 
before  the  appellate  court.  The  parties  appear 
before  the  latter  court,  and  argue  their  respective 
cases.  If  the  higher  court  think  that  there  is  error 
in  the  judgment  of  the  court  below,  they  order 
a  new  trial,  or  "  make  the  rule  absolute,"  as  the 
technical  phrase  is.     If,  on, the  contrary,  the  higher 


(a)  This  kind  of  a  "  rule  "  must  not  be  confounded  with  the  "  niles 
of  court  "  which  are  regulations  made  by  the  court  for  the  conduct 
of  business  before  it,  .  Rules  to  show  cause  are  not,  strictly  speaking, 
rules  at  all  but  mere  isolated  commands  or  orders.     See  §  o,?. 
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court  is  of  the  opinion  that  there  has  been  no  error, 
they  refuse  to  order  a  new  trial,  or  "  discharge  the 
rule." 

This  process  is  chiefly  used  to  obtain  a  new  trial 
for  errors  of  law,  and:  is  a  convenient  substitute 
for  a  writ  01  error. 
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I.    MUNICIPAL  LAW. 


81.  Meaning  of  law. — The  word:  law  has  many 
meanings.  The  only  idea  that  seems  to  be  com- 
mon to  them  all  is  that  of  order  or  uniformity  in 
conduct  or  in  the  happening  of  events.  If  we 
leave  out  of  consideration,  however,  those  uniform- 
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ities  in  the  happening  of  events  which  scientists 
call  "  natural  laws"  or  "the  laws  of  nature,"  which 
must  be  carefully  distinguished  from  the  "natural 
law"  or  "law  of  nature"  which  has  played  so 
prominent  a  part  in  jurisprudence  and  the  other 
moral  sciences,  and  of  which  I  shall  speak  in 
another  place,  we  may  detect  another  element  in 
the  meaning  of  the  word  law,  viz.  that  the  order  or 
uniformity  is  produced  in  accordance  with  the  will 
of  some  law-giver. 

82.;  Municipal  law. — The  Kind  of  law  with  which 
lawyers  as  such  have  to  do  and  which  is  admini- 
stered in  courts  of  justice,  which  also  forms  the 
subject  of  this  book,  is  usually  called  by  writers  in 
the  English  language,  Municipal  Law.  It  is  also 
sometimes  called  Civil  Law  ;  but  since  the  word 
civil  is  used  in  several  different  senses  by  lawyers, 
and  especially  as  the  name  of  one  particular  system 
of  municipal  law,  the  name  municipal  is  to  be 
preferred. 

Both  of  these  words  are  derived  from  Latin 
words  meaning  a  city,  and  have  come  down  from 
and  recall  the  memory  of  that  extinct  stage  of 
civilization  when  each  city  with  a  little  piece  of 
territory  around  it,  and  perhaps  subject  or  allied 
cities  joined  with  it,  was  an  independent  state. 
But  as  the  city  of  Rome  gradually  grew  to  be  the 
head  of  a  vast  empire,  comprising  the  whole 
civilized  world,  the  civil  law,  the  law  of  the  city, 
underwent  a  like  extension,  and  became  the  law 
of  the  whole  Roman  empire,  and  still  continues  to 
be  the  basis  of  the  law  of  most  of  the  European 
nations  comprised  -within  the  former  limits  of  that 
empire.  The  word  law  is  sometimes  applied  to  the 
who!e  body  of  law  existing  at  any  given  time  in  a 
nation,  as  "the  law  of  England,"  "the  law  of  the 
state  of  New  York."  or  in  the  plural  "the  laws  oi 
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England  or  New  York,"  sometimes  to  some  one  of 
the  particular  rules  that  make  up  such  a  body  of  law, 
as  "  a  law  forbidding  the  sale  of  intoxicating  liquor 
without  a  licence,"  and  sometimes  to  all  the  rules 
of  law  relating  to  a  particular  subject,  as  "the  law 
of!contract,"  "  criminal  law." 


II.— THE  SOVEREIGN. 


1.    The  Nature  of  Sovereignty. 

83.  "  Nations.— In  order  to  understand  the  nature 
of  municipal  law  it  is  necessary  first  to  leave  a 
conception  of  what  is  meant  by  the  words  "  nation" 
and  "  sovereign."  As  to  the  first,  however,  I  shall 
assume  that  my  readers  have  already  an  under- 
standing of  what  a  nation,  or  independent  political 
society,  is,  sufficiently  accurate  for  the  purposes  of 
this  book  (a) ;  and  shall  go  on  to  a  brief  analysis  of 
the  notion  of  a  sovereign. 

84.  The  sovereign. — In  every  nation  there  must 
exist  some  person  or  body  of  persons  having  the 
power  to  make  laws  and  to  enforce  them,  by 
inflicting  punishments  upon  those  who  break  them, 
or  in  other  ways.  ^This  person  or  body  of  persons 


(a)  On  the  meaning  of  nation  and  sovereign,  see  Austin's  Juris, 
Lect  VI.  "  An  independent  political  society  is  often  styled  a  state,  or 
a  sovereign  and  independent  state.  An  independent  political  society  is 
often  styled  a  nation,  or  a  sovereign  and  independent  nation.  But  the 
term  nation,  or  the  term  gens  is  used  more  properly  with  the  following 
meaning^  It  denotes  "an  aggregate  of  persons,  exceeding  a  single 
family,  who  are  connected  through  blood  or  lineage  and,  perhaps 
through  common  language.  And,  thus  understood,  a  nation  is  not 
necessarily  an  independent  political  society," 
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is  called  the  sovereign-  (a)  In  its  commofi  use 
the  word  sovereign  denotes  a  king  or  emperor. 
Thas  we  speak  of  the  sovereigns  of  Euorope,  mean' 
i»g  the  various  kings,  queens,  emperors  eU.  who 
are  the  chief  magistrates  of  the  different  European 
nations.  But  in  the  science  of  jurisprudence  the 
word  is  not  so  used. 


II.— THE  FORMS  OF  SOVEREIGNTY. 


£5,  Mpwarefy)!,,-  aristocracy  and  dafiasracj/^—li 
the.  sovereign  consists  of  only  one.  person,  "the 
government  is  called  a  monarchy  andthe  sovereign 
a  monarcih,  In  that  case,  the  king,  or  emperor, 
OX  whatever  his  title  may  be,  is  really  a.  sovereign. 
Russia,  Turkey,  Brazil,  China  and  Japan  are  true 
monarchies.  In  ancient  times  monarchy  was  a 
very  common  form,,  of  government. 

If  the  governing  body,  though  consisting  of  more 
than  one  person,  does  not  comprise  all  the  people 
of  the  nation,  the  'government  is  called  an 
aristocracy.  Most  of  the  nations  of  Europe  are 
aristocracies. 

If  the  sovereign  body  consists  of  all  the  people 
in  the  nation,  the  government  is  called  a  democracy. 
In  this- sense,  however,  a  democracy  evidently  never 
did  and  never  can  exist..  For,  even  if  we  assume 
that  the  exclusion  of  women  from  political  power  is 
a  remnant  of  barbarous  times  which  is-  destined  to 


(al  For  convenience  sake,  I  shall  hereafter  use  the  pronoun;  '<  he  " 
in  speaking  of  the  sovereign :  but  in  fact  the  sovereign  is  more  often  a 
body  of  persons  than  3  single-person. 
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disappear  before  the  advance  of  -enlightenment,  (a) 
yet  there  nwst  always  remain  certain  classes 
of  perscais,  stich  as  idiots,  lunatics  and  very  young 
children-,  whose  mental  incapacity  will  prevent 
theft- taking  part  in  the.  government.  Oemoefaty, 
then,  must  be  understood  as  that  species  of  govern- 
ment i*  which  all  the  acMt  males  of  sOttttd  rrtind 
(with  the  possMe  exception  of  such  persons  ats 
halve  been  disfranchised  011  account  'of  crime  or 
paitfperis*ti}  constitute  the  sovereign  body.  Iti  this 
sense,  most  of  the  states  8f  the  United  States,  in 
respect  of  those  matters  in  which  they  exercise  a 
fuasP  sovereignty  under  the  constitution,  are 
democracies;  feat  a  few,  which  have  a  f <?strictetf 
sttffirasge,  a* e  aristocracies-.  The  United  States  as  a 
natron  is-  an  aristocracy,  inasmwch  as  it,  includes 
the  •disfranchised  citizens  of  the  aristocratic  'States, 
the  inhabitants  of  the  territories  and  the  Indian, 
tribes,  who  hare  no  voice  in  the  gtrfreffrment. 

%6.  RepteMies^fh.^  Word  republic  Trteans  either  a 
deawoeracy  ©ran  aristocracy  in  which  the  governing 
bo#y  is  large,  and  perhaps  a  representative  form  of 
gm*&m  ment  may  be  at  the  present  day  included  in 
the  d'efsmtion.  An  aristocracy  in  which  the  govefn*- 
ing  body  is  very  small, ,  especially  if  admission  to 
it  depends  on  birth,  is  called  arc  oligarchy. 

#7;  BetiM?  ust  ef  wards  monarchy,  etc.*-*- The 
words  -monarchy,  aristacracy  and  democracy  are 
applied  either  to  the  nation  or  to  the  government. 
Thas  we  may  say  that  England  is  an  aristocracy, 
o*  that  the  English  government  is  an  aristocracy. 
Here  agaia  the  common  "vse  of  words  and  that 

(a)    i  do  not  wish  to  be  antfanstoodL  as  matotsilting  this  Vie*. 

■ .     11       —j —   ■■ .    ■        '■"/      1'     '  'i  I.-    .    '   ' '  1  ■  m 

*  ■      "     -  .     1  ' 

»  See  p.  xi. 
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which  obtains  in  the  science  of  law  or  jurisprudence; 
which,  following  the  analogy  of  other  sciences, 
we  may  call  the  scientific  use  of  words,  differ 
widely.  In  popular  language  a  monarch,  like 
a  sovereign,  is  a  king  or  emperor,  or  bears  some 
title  that  is  considered  equivalent,  and  a  monarchy 
is  a  country  whose  chief  magistrate  is  such  a 
monarch,  whether  he  be  a  real  monarch,,  like  the 
emperor  of  Russia,  or  little  more  than  a  figure  head, 
like  the  queen  of  England.  An  aristocracy,  too, 
means  a  government  of  a  comparatively  small 
number,  though  not  necessarily  so  few  as  to  make 
it.  an  oligarchy.  Or  it  means  a  class,  either  the 
entire  governing  class  or  a  portion  of  them, 
distinguished  from  the  rest  of  the  community  by 
peculiar  legal  privileges..  Thus  "  the  aristocracy  of 
England "  does  not  mean,  as  commonly  used,  all 
the  persons  in  England  who  have  the  right  to  vote, 
but  those  only  who  have  titles,  of  nobility,  (a)  By 
democracy  is  commonly  understood,  either  a  true 
democracy,  or  an  aristocracy  in  which  the  governing 
class  is  very  large,  like  the  United  States.  Lastly, 
a  republic  is  popularly  said  to  be  a  nation  whose 
chief  ruler  does  not  bear  the  title  of  king,  emperor 
or  its  equivalent. 

88.  Imperfection  of  legal  terminology. — This  is 
only  one  instance  out  of  many  in  which  the  popular 
and  scientific  use  of  words  do  not  agree.  It  is  not 
possible  in  the  moral  as  in  the  physical  sciences  to 
form  a  technical  terminology  entirely  or  almost 
entirely  out  of  words  that  are  not  in  use  outside 
of  the  science  and  can  therefore  be  kept  clear  of  all 


(a)  As  used  by  demagogical  politicians  in  the  United  States  and 
France  the  word  usually  has  no  assignable  meaning,  being  only  used 
to  stir  up  the  passions  of  ignorant  men,  like  the  cry  of  "no  popery"  is 
England,  just  as  the  shaking  a  red  rag  enrages  a  bull. 
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meanings  but  their  technical  ones  ;  but  it  is  neces- 
sary to  make  use  for  the  most  part  of  ordinary  current 
words,  for  which  reason  the  utmost  care  is  neces- 
sary to  keep  from  incessantly  slipping  in  thought 
from  their  precise  technical  to  their  loose  popular 
meanings,  (a)  But  that  is  not  the  worst.  Although 
the  systems  of  law  which  now  prevail  in  the  western 
world  have  been  assiduously  cultivated  for  many 
hundred  years  and  have  engaged  the  attention  dur- 
ing that  jtime  of  a  disproportionate  number  of  the 
best  intellects,  it  is  nevertheless  true  that  even  the 
technical  meanings  of  many  of  the  terms  express- 
ing the  most  elementary  notions  and  classifications 
are  still  involved  in  confusion  and  dispute,  so  that 
in  regard  to  them  it  is  still  necessary  for  each 
writer  to  explain  the  particular  sense  in  which  he 
will  use  them,  and  for  the  reader,  and  particularly 
a  student  beginning  his  legal  studies,  to  use  con- 
tinual caution  to  shun  the  numerous  ambiguities 
that  beset  his  progress.  "■ 

89.     Sovereignty  belongs  to  sovereign  bodies  collec- 
tively.— But  to  return  from  this  disgression  ;  it  must 
be  born  in  mind  that  the  sovereignty  does  not  belong 
to  the  individual  members  of  the  sovereign  body 
•  merely  as  individuals.     A  member  of  the  Congress1 


(a)  It  may  astonish  the  reader  who  13  used  to  the  current  jibes 
about  the  loads  of  verbiage  and  technical  jargon  of  the  law,  to  be  told 
that  the  technical  terms  of  the  law  are  very  few.  But  such  is  the  fact. 
A  very  hasty  comparison  of  a  treatise  upon  any  branch  of  the  law  with 
one  on  any  branch  of  physical  science,  chemistry,  for  instance,  will 
amply  convince  him  of  this.  As  to  verbiage,  however,  though  its 
amount  is  rapidly  diminishing,  there  is  still  too  much  left 


1  The  national  legislature  of  the  United  States,  consisting  of  th« 
Senate  and  House  of  Representatives)    See  1  Kent's  Cotit.  2iilet  teg,. 
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of  the  United  States  or  the  PariTament1  of  Great 
Britain— ^assuming  for  the  present,  which  is  not 
true,  that  those  bodies  are  sovereign — ,  or  any 
person  having  the  right  to  vote  in  either  of  those 
countries,  or  the  President  or  Queen,  is  no.  more 
sovereign  than  the  poorest  labourer.  Nor  is  the 
sovereign  power  considered  in  law  as  lodged  with 
any  collection  of  individuals  merely  as  such. 
Therefore  m  all  countries  except  monarchies,  there 
is  no  individual  who  is  not  subject  to  the  laws.  The 
laws-  may  create  very  different  duties  and  rights  for 
different  classes  of  people,  and  may  exempt  some 
from  inter  fere  nee  to  a  greater  degree  than  others  ; 
but  whatever  the  law  does  command  a  person  to 
do,  he  is  equally  bound  to  do,  whatever  his  station. 
The  sovereign  power  is  rather  intended  to  belong 
to  the-  holders-  ©£  it — being-  more  than  one  person — 
considered'  as  an  organized  body,  a  sovereign  unit, 
resembling-  what  we  shall  hereafter  speak  of  as  an 
artificial,  fictitious  or  juridical  person.  All  the 
persons,  for  example,  who  compose  the  Congress 
of  the-  United  States,  meeting  casually  at  some 
place,  have  no  more  power  to  make  laws,  than  an 
equal  number  of  their  fellow  citizens.  They  can . 
only  do  so  when  regularly  assembled  and  constitut- 
ing the  body  called  Congress,  (a) 

The  members  of  the  sovereign  body  change,  but 
that  body  itself  remains  the  same-,     "  The  People  of 

(a)  This  last  illustration,  however,  seems  to  be  true  of  representative 
bodies  only.  A  monarch  is  always  and  everywhere  sovereign,  and  a 
sovereign  multitude  might  as  well.i  enforce  their  will  uttered  in  one  way 
or  place  as  in  another,  if  they  so  chose. 

■  The  supreme  legislative  assembly  of  Great  Britain  and  Ireland, 
Consisting  of  the  King  or.  Queen,  and  the  three  estates  of  the  realm,  viz. 
the  lords  spiritual,  the  lords  temporal,  and  the  commons.    See  i  #& 
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the  United  States "  who  adopted  the  constitution 
nearly  a  century  ago  are  the  same  "People  of  the 
Unfted  States  "  who  now  live  under  that  constitution, 
though  -  hardly  a  survivor  is  left  of  the  individuals 
who.  originally  composed  the  people.  So  if  a 
nation  contracts  a  debt,  and  a  new  set  of  individuals 
come  into  power,  even  by  revolution  or  conquest, 
it  is  considered  a  flagitious  act  for  the  new  govern- 
ment to  repudiate  the  debt  of  the  old,  because  the 
same  sovereignty  subsists,  though  the  individuals 
have  changed.  This  notion  of  an  artificial  or  legal 
person,  consisting  of  a  body  of  natural  persons,  and 
yet  distinct  from  them,  is  z.  very  old,  familiar  and 
useful  one  in  law.  An-  important  branch  of  law, 
the  law  of  corporations,  is  entirely  conversant  with 
the  duties,  rights  and  powers  of  such  bodies. 

90.  Difficuiijr  of  determining  in  some  represent- 
ative governments  where  the  sovereignty  is  lodged. 
In  countries  which  have  a  representative  govern- 
ment, that  is,  where  the  sovereign  body-  does  n®t 
usually  make  laws  directly,  but  delegates  the  power 
to  do  so  to  persons  selected  from  its  own  number,  as 
in  the  United  States  and  England,  it  is  sometimes  not 
easy  to  say  exactly  what  persons  constitute  the 
sovereign  body.  In  the  United  States  the  supreme 
law  fe  the  constitution  of  the  United  States.  All 
provisions  in  the  constitutions  of  the  several  states, 
a-md,  ail  so  called  laws  made  by  Congress  or  by  the 
state  Legislatures  opposed  to  the  constitution  are 
null  and  void.  It  would  seem  then  that  the  makers 
of  the  constitution,  or  rather  those  who  have  the 

?ower  to  "change   it,   (a)  are  the  sovereign  body, 
he  constitution  declares  itself  to  have  been  made 


I  (a), "  The  legislator  is  he,  not  by  whose  authority  the  Ian*  was 
first  made,,  but  by  whose  authority  it.  sontirraes- to  be  a  taw."  Aust- 
jurs,  LecC  VI,  quoted  from  Hobbes. 
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oy.  "The  People  of  the  United  States"  (a). 
Amendments  to  an  unlimited  extent  {b)  may  be 
proposed  either  by  Congress,  by  a  two  thirds  vote, 
or  by  a  Convention  called  for  that  purpose  by  a 
two-thirds  vote  of  Congress,  and  if  ratified  by  the 
Legislatures  or  conventions  of  three  fourths  of  the 
states,  become  a  part  of  the  constitution.  The 
people,  then,  in  the  sertse  in  which  they  are 
considered  sovereign  in  the  United  States,  consist 
of  an  organic  body  made  up  of  a  number  of 
smaller  organic  bodies,  each  of  which  consists  cf 
the  persons  entitled  to  vote  in  one  of  the  states. 
In  England  the  sovereign  body  seems  to  consist 
of  the  Queen,  the  nobility  having  seates  in  the 
House  of  Lords  and  all  the  voters.  But  there  are 
various  conflicting  opinions  as  to  the  real  seat  of 
sovereignty  in  each  of  those  countries. 


HI.— DEFINITION    OF   MUNICIPAL  LAW. 


A.    General  Definition. 

91.  Definition  of  municipal  law. — Municipal  law 
may  be  defined  as  follows  : — A  rule  of  conduct  set 
by  the  sovereign  in  his  capacity  as  sovereign,  to 
his  own  subjects.  Or  it  may  be  defined  as  a  body 
or  system  of  such  rules,  {c) 


(3)  Const.  o£  U.  S.  preamble. 

(&)  Const,  of  U.  S.,  Art.  II.  The  restrictions  on  amendments 
thprein  contained  are  of  no  more  binding  force  than  other  attempted 
Unevocable  laws. 

(c),  I  shall  use  the  word  law  hereafter  in  the  sense  of  municipal 
l»w  only,  unless  I  state  that  it  is  used  with  a  different  meaning, 
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B.    The  Parts  of  the  Definition  in  Detail 

„ .   i.    Law  is  a  rule. 

92  -  Meaning  of  command.  Sanction. — A  rule  is 
a.  species  cf  command.  A  command  is  com- 
munication of  the  will  of  the  person  giving  the 
command — called  the  "  superior ;"  in  law,  the 
"  sovereign  "- — that  the  persoa  to  whom  it  is  given 
— called  the  "  inferior  ;"  in  law,  the  "  subject." — , 
should  do  or  abstain  from  doing  some  specified  act 
or  acts,  and  enforced  by  a  threat  of  some  evil — 
called  the  "  sanction  "  (a)  of  the  command— to  be 
inflicted  by  the.  superior  on  the  inferior  if  the 
command  is  not  obeyed..  An  expression  of  will, 
not  communicated  to  the  inferior  is  not  a  com- 
mand ;  but,  as  we  shall  hereafter  see,  a  law  when 
once  promulgated  is  for  all  legal  purposes  assumed 
to  have  been  communicated  to  and  to  be  known 
by  all  subjects.  An  expression  of  will,  although 
communicated,  if  not  enforced  by^a  sanction  is  not 
a  command  but  a  request,  recommendation  or 
piece  of  advice.  Sometimes,  however,  when  such 
a  request  or  recommendation  is  issued  by  the: 
sovereign,  through  the  same  channels  and  with  the 
same  formalities  as  when  a  law  is  made,  it  is  called 
a  law,  though  not  really  such,,  not  being  a  com- 
mand. Such  would  be  a  statute,  establishing  a 
holiday  and  recommending  a  general  cessation 
of  business   on  that  day,  but   not.  providing  any 


(a)  "  The  evil  which  will  probably  be  incurred  m  Case  a  command 
be  disobeyed'  or  (to  use  an  equivalent  expression)  in  case  a  duty  be 
broken,  is  frequently  called  a  sanction,  or  an  enforcement  of  obedience 
Or.  (varying  the  phrase),  the  command  or  _  the  duty  is  said  to  be 
sanctioned  or  enforced  by  the  chance  of  incurring  the  evil  :"*-Aust 
Jars.,  Lee.  1. 
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penalty  against  those  who  do  business ;  or  a 
statute  regulating  the  wearing  of  mourning  on  the 
death  of  the  king,  but  not  imposing  any  punish- 
ment  on  those  who  did  not  weir  the  prescribed 
mourning. 

In  order  to  -constitute  a  command  it  is  not 
necessary  ifet  the  sanction  should  be  certain  to  be 
inflicted.  It  is;  enough  ff.itS  infliction  is  provided 
for  and  threatened.  In  most  parts  of  the  tJnited 
States  Where  laws  yet  remain  in  force  forbidding 
the  taking  of  mote  than  a  certain  rate  of  interest  on 
money  lent — the  usury  la'ws^-,  it  is  comparatively 
seldom  that  any  one  is  punished  for  their  violation, 
because  public  opinion,  except  in  the  rural  districts 
where  dense  ignorance  of  political  economy  for  the 
most  part  prevails,  generally  disapproves  of  such 
laws  ;  but  they  are  not  therefore  the  less  truly  laws. 
It  is  necessary  also  that  the  evil  which  constitu'f  es 
the  sanction' should  be  to  be  inflicted  by  or  by  the 
direction  of  the  superior.  If  during  an  epidemic  of 
cholera  the  government  isstres  a  proclamation 
■varnrng  all  persons  against  the  use  of  certain  kinds 
of  food,  this  is  not  a  command,  because  the  evil 
which  will  or  may  follow  if  the  warning  is  not 
heeded,  i.e.  dying  of  cholera,  is  not  to  be  inflicted  by 
the  government,  but  by  the  operation  of  pnysicat 
causes. 

93.  Retrospective  taws.— What  are  called'  retros- 
pective or  retroactive  laws  do  not  fall  within  the 
above  definition  of  a  command.  Such  a  law  is  one 
that  relates  back  to  an  act  done  before  the 
enactment  of  the  law,  making  it  illegal  whe-rea» 
when  done  it  was  legal,  or  vice  versa1;  for  instance, 

law    declaring   an  act  already    done  to    be    a 


See  o.  xfl. 
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crime,  and  imposing  a  punishment  upon  the  doer. 
Qf  course  it  is.  absurd  to  speak  of  commanding 
any  one  to  do  or  forbear  from  doing  an  act  in  the 
past.  Retrospective  laws  that  make  acts  legal  or 
^  valid,  which,  at  the  time  of  doing  were  illegal  or 
imvajidi,,  which  are  called  ■'  validating  "  or  "  healing  " 
laws,  are  very  common ;  but  those  having  the 
apppsiie  effect  are  usually  reckoned  unjust,  and  so 
iar  as  they  make  past,  actions  punishable  as  crimes, 
are  forbidden  by  the  constitution  of  the  United 
'States  under  the  name  of  ex  post  facta1  laws,  (a) 

94.  Duties  cheated  by  law. — A  person  to  whom  a 
command  is.  addressed  and  who  is  exposed  to  the 
sanction  if  he  fails  to  obey,  is  said  f o  be  bound  or 
jahug-ed  or  to  be  under  a  duty  or  obligation  to  obey 
the  command.  In  its  non-technicial  use  the  word 
_duty  is  only  applied  in  cases  where  the  person 
giving  the  command  is  supposed  to  be  morally 
justified  in  giving  it,  or  at  least  to  have  some  kind 
of  a  right  to  issue  commands.  A  person  who  gives 
his  purse  to  a  robber  to  escape  being  murdered 
would  be  said  to  be  obliged  to  surrender  it,  but 
hardly  to  be  under  a  duty  to  do  so.  But  in  legal 
terminology  the  moral  quality  of  the  command  is 
not  regarded,  and  duty  and  obligation  are  used  as 
synonymous.  _(&) 

95.  A  ride  is  general  command.-. — A  rule  is  a 
command  which  orders  the  inferior  to  do  or  abstain 
from  doing,  not:  one  particular  act,  but  a  class,  ox 
kind  of  actions.      If  A.   sues   B.  to   recover  one 


(a)  Const,  of  U.  S.,  Art  I.  Sec.  9  :  — "  No  bill  of  attainder  or  ex  post 
facto  law  shall  be  passed." 

<J>)  For  the  peculiar  meaning  of  obligatio  in  Roman  law,  see 
Chapt  V. 

1  Seep.  v»i. 
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thousand  dollars,  the  price  of"  goods  sold  by  him  to 
B.,  and  the  court  gives  judgment  against  B.  for  that 
sum,  the  judgment  is  a  command  to  B.  to  pay  the 
money,  but  it  is  not  a  rule.  A  general  order  of  the 
sovereign,  however,  that  all  persons  who  buy  goods 
shall  pay  the  agreed  price,  or  the  reasonable  value 
of  them,  is  a  rule. 

96.  Laws  that  are-  not  rules,  Privilegia. — But 
just  as  there  are  a  few  so  called  laws  which  are  not 
commands,  so  there  are  a  few  commands  of  the 
sovereign  which  are  not  rides,  although,  being 
enacted  and  promulgated  with  all  the  forms  of  law, 
they  are  usually,  even  in  technical  language,  called 
laws.  These  in  English  law  are  known  as  private 
or  special  laws.  Such,  for  instance,  is  an  enactment 
of  a'  legislative  body  ordering  money  to  be  paid  out 
of  the  public  treasury  to  a  particular  person,  con- 
fiscating the  property  of  a  rebel  or  traitor,  creating 
a  corporation,  or  establishing  a  city  government. 
In  the  Roman  law  such  a  command  was  called  a 
privilegium.  The  same  word  was  used  whether  the 
decree  was  favorable  or  unfavorable  to  the  person 
whom  it  concerned.  A  law  creating  him  a  noble 
or  one  banishing  him  from  the  country  was  equally 
a  privilegium.  In  English  law,  however,  the  word 
privilege  is  never  applied  to  the  lav/  itself,  but  only 
to  benefits  or  rights  conferred  by  it.  Thus  the 
right  to  be  a  nobleman,  or  the  position  or  status  of 
a  nobleman,  conferred  by  a  special  law,  is  called  a 
privilege.;  the  having  one's  property  confiscated  by 
a  special  law  is  not  called  a  privilege  in  legal  any 
more  than  in  popular  language. 

2.    Of  Conduct. 

97.  Law  only  relates  to  outward  conduct. — Law 
is  a  rule  of  conduct,  that  is  of  acts  and  omissions 
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No  man  is  liable  to  any  penalty  for  his  thoughts  or 
intentions,  so  long  as  these  do  not  so  affect  his 
outward  conduct  as  to  render  that  illegal.  There 
is  indeed  enumerated  among  the  varieties  of  the 
crime  of  treason  as  known  to  the  English — though 
not  to  the  American— law  the  "  compassing  and 
imagining  the  death  of  the  king;"  but  here  the 
criminal  intent  must  be  manifested,  if  by  no  other 
act,  at  least  by  speech,  which  is  itself  an  act,  before 
the  law  notices  it. 


3.  Set  by  the  Sovereign. 

(1).  The  will  of  the  Sovereign  the  Source 
of  Law. 

98.  The  will  of  the  sovereign  is  the  only  source  of 
law. — The  sovereign  is  the  fountain  of  law  ;  laws 
derive  their  form  from  the  words  used  by  the 
sovereign  in  declaring  hYs  will,  and  their  obligation 
from  the  fact  that  he  stands  ready  to  enforce  them 
by  inflicting  the  sanctions  ;  or  rather,  the  obligation 
of  any  law  is  not  correctly  said  to  be  derived  from, 
but  to  consist  in,  the  subject's  being  exposed  to  the 
infliction  of  a  sanction  by  the  sovereign  in  case  of 
disobedience.  There  is  and  can  be  no  other  source 
of  law  in  a  nation  but  the  sovereign ;  for  if  there 
were,  there  must  also  be  the  ability  to  enforce  them 
by  inflicting  sanctions  ;  and  then  if  these  laws  and 
those  made  by  the  sovereign  came  into  conflict,  one 
or  the  other  must  prevail ;  and  the  power  whose  law's 
prevailed,  that  is  who  was  strong  enough  to  enforce 
his  laws  against  the  will  of  the  other,  would  be  the 
sovereign,  and  the  other  would  not  be  sovereign  at 
all ;  for,  by  the  definition  of  a  sovereign,  he  is  the 
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person  or  body  of  persons  having  poiroer  to  make 
and  enforce  laws.,  Chancellor  Kent  animadverts 
very  severely  on  the  maxim,  of  the  Roman  law,  that 
"whatever  the  prince  wills  is  law,"  (a)  calling  it 
"  an  indelible  and  foul>  blot  on  the  character  of  the 
civil  law."  {b)  But  if  for  "  prince "  we  substitute 
"  sovereign,"  the  expression  contains  nothing  which 
feoaa,  a  legal,  point  of  view  can  be  controverted  ;  it 
is  a  concise  definition,  of  law,  and  is  as  true  in 
republican  America  as  in  impeiial  Rome.  If  the 
sovereign  happens  to  be  a  monarch,  then  it  is 
necessarily  true  that  whatever  the  prince  wills  is 
law. 

99.  What  is  meant  by  the  will  of  the  sovereign. 
How  his  will  is  determined  is  of  no  legal  consequence. 
-Whait  the  sovereign  wills  is  for  legal  purposes 
presumed  to  be  what  is  promulgated  in  his  name 
through  the  recognized  channels.  If  the  sovereign 
is  a  monarch,  he.  will  naturally  in  administering 
his'  government"  seek  advice  and  guidance  more  01 
less  from  bis  chief  "officers,  of  state,  from  public 
opinion,,  or  even  frami  mere  favorites  and  flatterers. 
The  sovereign  few  or  many  also,  may  he  bribed  or 
nattered,  or  cajoled  or  frightened  into  making  laws 
very  different  from  what  their  own  wills,  freed  from 
such  illegitimate  influences,  would  prompt  them  to 
make..  It  may  even  happen  under  arty  form  of 
government  that  some  power  behind  the  throne 
gradually  draws  into  its  own  hands  all.  the  real 
power  of  the  state  and  leaves  to  the  nominal 
sovereign  only  the  shadow  and  empty  form  .  of 
sovereignty.  But  with  this  the  law  has  nothing  to 
So.     It  may  be  a  question  Co.  the. student  of  politics 


(«)  Quod princigi  gtacuit,  legip  tiabet  vigorem,    Inst,  of  Just, »,  2, 6 
(t)  1  K^nt  Com.  544, 
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or  the  patriot,  how  such  a  perversion  of  the  govern- 
ment can  be  prevented  or  remedied,  or  whether  in 
any  particular  case  it  ought  not  to  be  resisted  by 
force  if  necessary.  But  so  long  as  laws  are  made 
in  the  sovereign's  name  and  with  his  formal 
concurrence,  it  does  not  affect  their  legal  validity 
that  his  consent  was  got  by  improper  means,  {a} 
From  the  above  statement  of  the  origin  and  nature 
of  law,  several  important  consequences  can  be 
deduced. 

ioo.  The  question  of  who  shall  be  sovereign  is 
not  to  be  determined  by  law. — The  first  of  these  is, 
that  the  question  of  who  "shall  be  sovereign  can 
never  be  decided  by  law ;  because,  the  sovereign 
being  the  fountain  of  all  law,  there  must  neces- 
sarily be  already  a  sovereign  before  there  can 
be  any  law.  In  truth,  it  is  usually  decided  by 
force.  I  do  not  mean  by  war,  or  that  there  ia 
necessarily  any  display  of  force.  But  in  each 
community  those  rule  who  either  are  able  by  their 
own  strength  to  compel  the  others  to  obey  them  or 
to  induce  those  who  have  force  to  put  it  their  dis- 
posal. The  "  People  of  the  United  States"  are  not 
made  sovereign  by  the  constitution  ;  they  made  the 
constitution  because  they  were  sovereign.  The  form 
of  government  is  republican,  because  the  mental 
condition  of  the  people  is  such  that  the  majority, 
with  whom  in  the  last  resort,  the  physical  force  lies, 
are  conscious  of  their  power,  capable  of  united  ac- 
tion, and  not  deterred  by  any  reverence  for  any 
person  or  any  venerable  justoms  from  using  it. 
England  was  formerly  almost  an  absolute  monarchy, 
because  her  kings  were  able  to  play  off  the  great- 
barons  against  each  other,  and  the   mass   of  the 


(a),  The  constitution  of  the  State  of  Missouri,   adopted'  in    1876, 
provides; for  the  annulling  of  laws  obtained  by  bribery. 


82  FIRST  PRINCIPLES   OF  LAW.  §  IOI 

people  were  too  ignorant  to  do  anything  but  obey. 
As  the  condition  of  her  people  has  gradually 
approximated  to  that  of  the  people  of  the  United 
States,  her  government  at  the  same  time  has  been 
steadily  progressing,  toward  its  ultimate  goal  of 
democracy.  Japan  is  an  absolute  monarchy, 
because  the  Mikado  is  believed  to  be  the  Son 
of  Heaven,  and  the  mass  of  the  people  have  never 
conceived  the  idea  that  any  other  kind  of  govern- 
ment is  possible.  However,  the  law  may  contain  a 
formal,  statement  of  the  fact  as  to  the  sovereignty, 
and  if  the  government  is  an  aristocracy,  may 
prescribe  the  terms  on  which  new  members  may  be 
admitted  into  the  already  established  sovereign 
body. 

101.  The  sovereign  is  not  subject  to  law. — It  is 
also  true  that,  there  being  no  legal  limits  to  the 
sovereign's  power,  he  can  not  himself  be  subject 
to  law.  The  acts  of  the  sovereign,  though  they 
may  be  arbitrary,  oppressive,  unjust  or — in  the  sense 
presently  to  be  explained — unconstitutional,  can 
never  be  properly  characterized  as  illegal.  To  be 
subject  to  or  bound  by  a  law,  is,  as  I  have  said, 
to  be  liable  to  the  infliction  of  the  sanction  in  case 
of  disobedience  ;  and  if  there  were  any  one  who 
could  inflict  sanctions  on  the  sovereign,  he  would 
himself  be  sovereign.  The  sovereign  may  adopt 
certain  principles  or  maxims  for  the  guidance 
of  his  conduct.  Indeed  it  is  one  of  the  main 
points  of  difference  between  civilized  and  uncivilized 
nations,  that  in  the  former  the  government 
is  carried  on  according  to  fixed  principles 
and  not  according  to  the  mere  caprices  of 
the  sovereign.  Thesi  principles  in  popular 
language  are  often  called  rules  or  laws  of  conduct. 
The  sovereign  may  even  promise  to  govern  in  a 
certain  way,  and  thus  become  morally  bound  to  do 
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so,  so  that  his  subjects  might  even  be  morally 
justified  in  rebelling  if  he  should  break  his  promise. 
But  from  a  purely  legal  point  of  view  such  principles 
or  promises  are  of  no  validity  to  prevent  the  sovere- 
ign from  doing  as  he  pleases. 

102.  Extra  legal  limitations  on  the  sovereign's 
power. — But  when  it  is  said  that  the  power  of  the 
sovereign  is  not  subject  to  legal  limitations,  it  must 
not  be  thence  inferred  that  it  is  not  subject  to  any 
limitations  at  all.  A  host  of  influences  to  which  we 
give  the  general  name  of  moral  avail  to  keep  the 
most  extravagant  exercises  of  sovereign  power 
within  very  narrow  limits.  Public  opinion,  religion, 
feelings  of  humanity,  the  mental  and  moral 
atmosphere  of  the  times,  considerations  of  ex- 
pediency, self  interest,  regard  for  promises  made 
by  the  sovereign  'himself  or  his  predecessors,  fear 
of  war  or  revolution,  or  mere  force  of  habit,  are 
some  of  those  influences.  What  is  called  the 
"British  constitution"  is  simply  a  collection  of 
political,  legal  and  moral  principles  or  habits  in 
accordance  with  which  it  is  generally  assumed  that 
legislation  ought  to  be  and  will  actually  be  con- 
ducted ;  and  although  no  lawyer  would  dispute 
the  validity  of  an  act  of  Parliament  which  was 
repugnant  to  the  constitution,  yet  Parliament 
would  probably  not  venture  to  pass  one,  unless 
public  opinion  sanctioned  it.  It  is  as  being  op- 
posed to  such  a  body  of  principles  and  usages  that 
acts  of  the  sovereign  are  called  unconstitutional  ; 
but  such  a  constitution,  though  closely  analogous 
to  law,  is  not  truly  law  The  constitutions  of  the 
United  States,  however,  and  of  the  various  states 
of  the  Union  are  laws  in  the  strict  sense.  An 
unconstitutional  act  in  the  United  States  is  an 
illegal  act;  and  an  unconstitutional  "law"  is 
'<mply  void,  is  no  law  at  all. 
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103.  There  can  not  be  an  irrevocable  law. — It 
also  follows  that  there  can  be  no  such  thing 
as  an  irrevocable  lav*.  Whether  the  making 
of  a  law  and  the  declaring  it  to  be  irrevocable 
might  not  amount  to  a  promise  on  the  part  of  tht 
sovereign  that  he  would  hot  revoke  the  law,  which 
it  would  be  an  act  of  bad  faith  to  break,  and  the 
breaking  of  which  might  absolve  the  subject  from 
his  moral  obligation  of  obedience,  is  a  question  for 
the  moralist,  not  for  the  lawyer  as  such.  Legally 
the  same  power  which  made  the  law  can  unmake 
it.  From  the  very  definition  of  law,  it  only  exists 
so  long  as  the  sovereign  wills  to  inflict  penalties  on 
those  who  break  it.  If  he  changes  his  mind  and 
refuses  any  longer  to  inflict  the  penalties,  the  law 
of  necessity  ceases  to  exist,  (a)  Tiie  so  called 
"constitutions""  occasionally  granted  to  their  sub- 
jects by  absolute  monarchs  are  usually,  so  far  as 
they  pretend  to  regulate  the  conduct  of  the  sover- 
eign, mere  promises  to  govern  in  a  particular 
manner.  They  may  be  of  great  value  in  many  ways 
and  be  a  real  check  on  arbitrary  power,  but  they 
are  not  laws,  (b) 

104.  Bad  laws  are  equally  valid  with  good  ones. — 
It  is  also  a  necessary  consequence  of  the  nature  of 
laws,  that  a  law  is  not  any  the  less  valid  because  it 
is  immoral,  unjust  or  inexpedient.  It  is  the  moral 
duty  of  a  law  maker,  before  he  makes  a  law,  to 
consider  carefully  whether  his  proposed  law  is  open 
to  either  of  those  objections  ;  and  if  he  were  to 
knowingly  make  a  law  that  was  immoral,  unjust 
or  inexpedient,  it  would  be  a  grossly  flagitious  acj;. 
The  function  of  the  lawgiver  is  thus    moral  ;  buj: 


la)    On  the  futility  of  so  called  irrevocable  laws,  see  Bentham'j 
Works,  Vol.  *.  p.  401 . 
I*)     Lieber,  Civil  Lib.  and  Self.  Gov.,  App.  XIV. 
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that  of  the  judge  is  legal.  The  law  assumes  that 
all  questions  of  the  rightfulness  and  expediency  of 
any  law  have  been  investigated  and  correctly  deter^ 
mined  by  the  legislator  ;  all  that  courts  inquire  is, 
whether  such  a  law  has  really  been  made.  In  both 
England  and  the  United  States  it  has  long 
been  settled  that  the  courts  have  no  right  to 
pronounce  a  statute  void  because  it  seems  to  be 
immoral,  unjust  or  inexpedient.  There  have  been 
in  both  countries  suggestions  thrown  out  by  judges 
that  they  would  or  might  in  certain  circumstances 
hold  a  law  void  on  such  grounds.  But  I  believe 
that  no  such  decision  has  ever  in  fact  been  made  ; 
and  I  do  not  believe  that  any  judge  at  the  present 
day  would  be  bold  enough  to  make  one.  The 
necessity  of  the  principle  that  the  badness  of  a  law 
does  hot  afifect  its  validity  is  obvious.  The  power 
to  make  laws  involves  the  power  to  decide  au- 
thoritatively for  legal  purposes  on  the  rightfulness 
and  expediency  of  acts.  Unless  every  man  is  to  be 
allowed  to  be  his  own  lawgiver  and  to  disobey  the 
law  whenever  he  thinks^-:or,  what  amounts 
practically  to  the  same  thing,  pretends  to  think — it 
wrong  ;  that  is,  unless  we  are  to  abolish  law,  this 
power  must  be  vested  somewhere.  To  allow  the 
judges  to  declare  laws  Void  for  such  reasons  would 
be  simply  to  take  the  power  away  from  one  set  of 
lawgivers  and  give  it  to  another,  who  there  is  no 
reason  to  suppose  would  make  any  better  use  of  it. 

105  Extent  of  the  Application  of the  -above  prin- 
ciple■■$■.— The  above  views  as  to  the  origin  and  nature 
of  law  do  not  imply  any  approval  of  tyranny  or 
despotism,  nor  warrant  the  inference  that  whether 
laws  are  good  or  bad,  just  or  unjust,  is  a  matter  of 
indifference,  or  that  judges  and  lawyers  should 
lay  aside  their  individual  consciences  when  they 
take  up  the  solemn  responsibilities  of  their  offices. 
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As  a  matter  of  fact,  municipal  law  on  the  one  hand, 
and  morality,  expediency,  religion,  natural  right 
(if  there  be  any  such  thing)  and  political  liberty 
on  the  other,  are  totally  different  things.  How  far 
they  ought  to  agree,  how  they  can  be  made  to 
agree,  what  one  ought  to  do  in  case  they  do  not 
agree,  are  questions  of  the  greatest  interest  and 
importance,  as  well  as  difficulty.  But  they  do  not 
fall  within  the  scope  of  the  science  of  law,  but  of 
ethics,  political  economy,  legislation,  theology  and 
politics,  of  which  this  book  does  not  treat.  Law  is 
what  the  sovereign  commands  ;  what  it  ought  to 
be,  is  a  question  for  which  it  has  itself  no  answer. 
It  is  of  the  utmost  importance  to  keep  clearly  in 
mind  these  distinctions.  The  omission  to  do  so 
has  been  a  source  of  endless  confusion  and  con- 
tradiction in  the  law  ;  more  however  in  the  Roman 
than  in  the  English  law. 


(n).    The  making  of  Law. 


i  06.  The  enacting  and  promulgating  of  laws. — 
To  the  making  of  a  law  two  things  are  necessary. 
There  must  be  an  expression  of  the  will  of  the 
sovereign,  and  a  publication  of  that  expression.  The 
first  is  called  "  making,"  "  enacting  "  or  "  passing  "a 
law;  the  second,  "publishing,"  "promulgating"  or 
"  promulgeing "  it.  The  manner  in  which  these 
two  acts  are  done,  in  other  words,  how  laws  are  set 
by  the  sovereign,  I  shall  now  explain  ;  but  before 
doing  so  it  will  be  necessary  to  explain  the  nature 
of  the  distinction  between  legislative,  executive  and 
judicial  power,  which  plays  so  important  a  part  in 
modern  political  arrangements. 
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107.  The  distinction  between  legislative,  executive 
and  judicial  powers. — AH  the  powers  of  the 
government  in  relation  to  laws  are  either  powers  to 
make  laws  or  powers  to  execute  them  when  made. 
The  latter  kind  of  powers  are  again  subdivided  into 
judicial,  and  executive  or  administrative.  The  chief 
characteristic  of  the  judicial  power  is  that  it  is 
the  power  to  determine  authoritatively  whether  any 
particular  act  or  omission,  done  or  threatened  to  be 
done,  is  a  violation  of  law  This  of  course  involves 
the  power  to  interprete  and  explain  the  law ; 
because  the  question  whether  a  particular  act  is 
forbidden  or  commanded  by  a  particular  law  can 
only  be  determined  by  determining  what  the  law 
means.  This  also  implies  the  power  of  pronouncing 
what  the  sanction  is  when  a  law  has  been  violated  ; 
and  to  this  is  annexed  for  convenience  sake  the 
power  to  order  to  infliction  of  the  sanction. 

The  judicial  power  never  acts  except,  when  the 
law  has  been  or  is  about  to  be,  or  is  claimed  to  have 
been  or  to  be  about  to  be  violated,  and  even  then 
not  until  it  is  called  upon  to  act  either  by  the 
executive  officers  of  the  government  or  by  some 
private  person. 

All  other  powers  exercised  in  putting  the  law 
into  effect  are  called  executive.  Where  however 
these  latter  involve  the  exercise  of  discretion  and 
judgment  in  adopting  one  of  several  possible  courses 
of  conduct  they  are  often,  though  incorrectly,  called 
judicial,  or  sometimes  quasi  judicial ;  and  where 
they  do  not  involve  such  discretion  they  are  called 
ministerial.  Thus  if  a  city  is  permitted,  but  not 
commanded,  by  law  to  provide  a  system  of  sewers 
or  waterworks,  the  city,  being  left  to  its  own 
discretion  as  to  whether  it  will  have  any  sewers  or 
waterworks  at  all,  and  if  so,  how  extensive  and 
what  kind  of  works,  is  sometimes  said  to  have  a 
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judicial  power.  But  if  it  was  under  a  legal  duty  to 
provide  sewers,  or  to  provide  them  of  a  given  kind, 
its  duty  and  power  to  do  so  would  be  called 
ministerial. 

The  distinction  between  cne  three  kinds  of  power 
can  be  best  explained  by  an  example.  The 
Congress  of  the  United  States  passes  a  law  imposing 
an  import  duty  on  tea  and  commanding  that  all 
persons  shall  be  punished  by  a  firte  who  import  tea 
without  paying  the  duty.  That  is  an  exercise  of 
legislative  power.  The  custom-house  offices  exa- 
mine all  the  goods  imported,  collect  the  duties  on 
the  tea  and  transmit  them  to  the  treasury.  These 
are  acts  of  executive  power.  So  long  as  no  one 
breaks  the  law  the  judicial  power  is  not  called  on 
to  act.  But  now  Suppose  some  one  smuggles'  a 
cargo  of  tea  into  the  country  without  paying  the 
duty.  Various  executive  officers  take  the  necessary 
steps  to  have  the  smuggler  arrested  and  arraigned 
before  the  court  for  trial.  The  court  in  its  judicial 
capacity  tries  the  case  and  pronounces  the 
sentence2,  and  the  executive  officer  of  the  court  sees 
that  it  is  carried  into  effect,  by  imprisoning  the 
culprit  (a)  in  jail  until  either  he  pays  the  fine  or  has 
suffered  imprisonment  for  a  length  of  time  which 
the  law  deems  equivalent. 


(4)  When  a  prisoner  is  arraigned,  and  he  pleads  not  guilty,  in 
English  practice,  the  clerk,  who  arraigns  him  on  behalf  of  the  crown, 
replies  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove  the 
accusation.  This  is  done  by  writing  two  monosyllabic  abbreviation, — 
Cue.  Prit. 


*  To  import  or  export  secretly  goods  which  are  forbidden  by  the 
govern  ment  to  be  imported  or  exported  ;  or  secretly  to  import  o» 
export  dutiable  goods  without  paying  the  duties  imposed  by  law. 

, !  A  judgment,  or  judicial  declaration  made  by  a  judge  in  a  cause. 
The  term  .judgment  is  more  usually  applied  to  civil,  and  sentence  to 
criminal,  proceedings. 
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108.  The  distribution  of  legislative,  executive 
and  judicial  powers. — In  the  sovereign,  of  course, 
all  these  kinds  of  powers  exist  together  in  their 
fulness.  But  as  it  is  impo.  sible  for  the  sovereign  to 
exercise  them  all  personally,  he  delegates  part  of 
them  to  subordinate  public  officers.  Usually 
legislative,  executive  a  d  judicial  powers  are 
delegated  to  different  sets  df  public  officers. 
Legislative  power  is  most  commonly  delegated,  not 
to  single  individuals  but  to  bodies,  such  as  the 
Congress  of  the  United  States,  the  Legislatures 
of  the  several  states,  the  Parliament  of  Great  Britain. 
Such  bodies  are  called  legislative  bodies  of  legisla- 
tures. Executive  power  is  commonly  delegated 
to  single  person.  Kings,  emperors,  presidents,  etc., 
where  they  are  hot  real  monarchs,  are  the  chief 
executive  officers  of  their  respective  nations. 
Judicial  officers  are  usually  called  judges.  So 
important  is  this  separation  considered  to  be,  that 
in  countries  which  have  written  constitution  it  is 
usually  carefully  provided  for.  This  is  the  case 
in  the  constitution  of  the  United  States  and  of 
the  states  of  the  Union. 

109.  These  three  kinds  of  powers  can  not  be  com- 
pletely separated  in  practice. — But  the  distinction 
between  these  three  kinds  of  powers,  and  still 
more  their  actual  division  among  different  sets  of 
officers,  is  not  so  sharp  and  clear  as  the  reader 
may  have  been  led  by  what  has  been  said  to 
suppose.  On  the  contrary  it  has  often  been  found 
very  difficult  to  determine  whether  particular 
powers  were  of  the  one  kind  or  the  other,  and 
entirely  impossible,  notwithstanding  the  most  ex- 
plicit requirements  of  constitutions,  to  keep  them 
wholly  separate  in  practice.  Thus,  nearly  all 
legislative  bodies  exercise  the  power  of  judging 
whether  any  person  claiming  to  be  a  member  has 
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been  duly  elected,  which  is  a  judicial  power, 
involving  the  investigation  of  facts  and  the  inter- 
pretation of  laws.  Courts  of  justice  when  they 
issue  writs  perform  executive  acts,  and  when  they 
make  "rules  of  court"  (a)  to  regulate  the  order 
of  proceedings  before  them,  they  do  so  by  virtue 
of  their  possession  of  legislative  power.  So  when 
a  high  executive  officer,  as  a  cabinet  officer  in  the 
United  States  or  England,  makes  regulations  for 
the  guidance  of  his  clerks  and  subordinates,  he 
does  a  legislative  act.  In  general  legislative  and 
judicial  officers  are  those  whose  respective  powers 
are  mainly  legislative,  executive  and  judicial,  and 
who  only  incidentally  exercise  powers  of  a  different 
nature. 

no.  The  delegation  of  legislative  powers. — The 
sovereign,  has  been  said,  may  either  make  laws 
directly,  or  indirectly  through  persons  or  legislative 
bodies  to  whom  he  has  delegated  the  power. 
Legislative  powers  may  be  delegated  in  three 
ways : — 

(i).  The  subordinate  legislature  may  have 
power  to  make  any  law  ;  that  is  the  sovereign  may 
delegate  all  his  legislative  power.  This  is  the 
case  with  the  Parliament  of  Great  Britain.  The 
distinction  between  this  kind  of  delegated  power 
and  actual  sovereignty  is  very  slight.  The  voters 
of  England  control  legislation  only  indirectly  by 
electing  this  or  that  man  to  parliament. 

(2).  The  subordinate  legislature  may  have  the 
power  to  make  any  laws,  except  certain  kinds  which 
it  is  forbidden  to  make  :  that  is  the  sovereign  may 


(a)  These  must  be  distinguished  irom  the  other  kind  of  "  rules  of 
court,"  described  in  the  preceding  chapter,  which  are  not  rules  at 
»U,  but  specific  commands  to  parties  in  cases  to  do  particular  acts. 
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delegate  all  his  law-making  powers  except  such 
as  he  expressly  or  impliedly  reserves.  The 
power  of  such  a  legislature  is  analogous  to  the 
jurisdiction  of  a  court  of  general  jurisdiction.  Its 
acts  are  presumed  to  be  valid,  and  the  burden  of 
proof  is  on  him  who  disputes  them,  to  show  their 
invalidity.  The  legislatures  of  the  states  of  the 
United  States  have  this  kind  of  power.  They  may 
make  any  laws  that  they  please  except  so  for  as  they 
are  forbidden  by  the  constitution  of  the  United 
States  or  of  their  respective  states. 

(3).  The  subordinate  legislature  may  have  the 
power  to  make  only  such  kinds  of  laws  as  it 
is  expressly  or  impliedly  authorized  to  make  ;  that 
is  the  sovereign  may  delegate  only  certain  par- 
ticular powers.  The  power  of  such  a  legislature  is 
analogous  to  that  of  a  court  of  limited  jurisdiction. 
The  Congress  of  the  United  States  has  this  kind  of 
power.  It  can  only  make  such  laws  as  it  is 
authorized  to  make  by  the  constitution. 

However,  whether  laws  are  made  directly  or 
indirectly,  they  are  always  considered  as  made  by 
the  sovereign. 

111.  Written  and  unwritten  law. — Law  is  divided 
into  lex  scripta,  or  written  law,  and  lex  non  scripta, 
or  unwritten  law.  These  terms  as  used  at  the 
present  day  in  English  law  do  not  accurately 
express  the  difference  between  the  two  kinds  of 
law,  because  the  unwritten  law  has  long  since  been 
reduced  to  writing  and  is  to  be  found  in  books. 
It  derives  its  name,  however,  from  the  fact  that 
the  greater  part  of  it  consists  of  customs  which 
have  been  adopted  and  sanctioned  as  law  but 
which  in  their  origin  were  really  unwritten. 

112.  Nature  and  kinds  of  written  law. — Written 
htw  is  that  which  is  made  in  the  exercise  of 
legislative  power.     It  is  usually  reduced  to  writing 
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in  formal  and  appropriate  language  at  the  tifhe 
when  it  is  made.  Written  laws  made  directly  by  a 
monarch  are  usually  called  "  laws,"  "edicts"  "res- 
cripts "  "  decrees  "  "  ordinances  %  "  constitutions  " 
or  "  statutes."  If  made  by  a  sovereign  body  which, 
however,  does  not  ordinarily  exercise  directly  its 
legislative  powers,  e.g.  the  "  People  of  the  United 
States,"  they  are  called  "  constitutions  '  or  "  organic 
law."  If  made  by  the  highest  legislative  body> 
sovereign  or  not,  that  ordinarily  exercises  legislative 
power,  e.g.  the  Congress  of  the  United  States,  the 
Parliament  of  Great  Britain,  they  are  most  commonly 
called  "statutes,"  "acts"  or  "laws."  Statute  law 
is  a  general  term  for  all  written  law. 

Laws  made  by  inferior  legislative  bodies  or  by 
executive  or  judicial  officers  in  the  exercise  of  their 
incidental  legislative  powers  are  known  as 
"orders,"  "rules,"  "regulations,"  "ordinances" 
or  "  by-laws."  These  names  and  occassionally 
others  are  used  in  English  law.  Statute  in  the 
Writings  of  the  civilians  (a)  means  any  law. 

113.  How  the  written  law  is  promulgated.— 
Written  laws  are  usually  promulgated  by  publish- 
ing them  in  books  called  statute  books  ;  sometimes, 
however,  by  posting  up  written  or  printed  copies 
of  them  in  public  places  or  by  publication  in  the 
newspapers.  Anciently  various  other  ways  were 
in  vogue. 

114,  When  statutes  take  effect. — Statutes,  it  rto 
other  time  is  fixed,  take  effect  from  their  date.  In 
England  formerly  they  took  effect  from  the  first 
day  of  the  session  of  Parliament  at  which  they  were 
enacted,  the  entire  session  being  looked  upon  by 
a  strange   legal  fiction  as  consisting   of  only  one 


(e)  The  medieval  and  modern  writers  on  Roman  law. 
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day,  (a)  so  that  they  often  had  a  retroactive  effect, 
and  a  person  might  be  punished  for  doing  an  act 
that  was  not  forbidden  till  after  it  was  done.  But  at 
present  a  juster  rule  prevails,  and  it  is  usually  pro 
vided  by  law  that  statutes  shall  not  take  effect  till 
the  expiration  of  a  certain  number  of  days  after 
their  passage,  or  after  the  end  of  the  session  of  the 
legislature  which  enacted  them. 

115.  Unwritten  or  judge-made  law;  its  general 
nature. — Unwritten  law  is  also  called  judge-made 
or  judiciary  law,  and  the  process  by  which  it  is 
made  is  called  judicial  legislation.  It  greatly 
exceeds  in  bulk  the  written  law.  It  consists  of  laws 
made,  incidentally  as  it  were,  in  the  exercise  of 
judicial  powers  ;  chiefly  by  the  courts  but  sometimes 
by  other  public  officers  having  such  powers.  It  is 
not  directly  promulgated  ;  most  of  it  is  contained  in 
what  are  called  books  of  reports,  and  some  in 
treatises  on  law.  Some  of  it,  however,  particularly 
many  of  the  rules  regulating  the  procedure,  and 
practice  obtaining  in  particular  courts,  is  not  put 
into  writing,  but  exists  as  true  unwritten  law  only 
in  the  memories  of  those  persons  whose  business 
has  led  them  to  acquaint  themselves  with  it. 

116.  The  methods  of  judicial  legislation.  1. 
Adoption  of  customs. — The  methods  of  judicial 
legislation  are  two ;  the  adoption  of  customs  and 
the  interpretation  of  the  already  existing  law. 
Of  these  I  shall  speak  in  order. 

It  is  a  general  rule  with  courts  to  adopt  and 
enforce  as  law  any  custom  prevailing  either  in  the 
community  at  large  or  among  a  particular  class, 
which   satisfies    certain    conditions.      These    con- 


(o)  The  same  fiction  obtains,  for  most  purposes,  in  regard  to  the 
terms  of  courts. 
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ditions  according  to  Blackstone,  (a)  are  as  follows  : 
The  custom  must  have  existed  from  time  im- 
memorial, and  have  been  peaceably  acquiesced  in  ; 
it  must  be  reasonable,  certain,  compulsory  on  all — 
or  on  all  members  of  the  class  to  which  it  relates, 
as  all  traders,  all  banks  etc. — and  consistent  with 
other  valid  customs  and  with  the  law  generally. 
Whether  a  custom  fulfils  these  conditions  is  chiefly, 
evidently,  a  question  of  fact ;  but  the  legality  of  it 
is  a  question  of  law  In  England  the  requirement 
that  a  custom  should  have  existed  from  time  im- 
memorial— in  the  quaint  language  of  the  law 
books,  time  "  whereof  the  memory  of  man  runneth 
not  to  the  contrary  " — in  order  to  be  valid,  was  early 
felt  to  be  over  strict,  and  a  remarkable  statute  was 
passed  enacting  that  time  immemorial  should  be 
reckoned  to  begin  from  the  reign  of  Richard  I.  (6) 
At  the  present  day  new  customs  are  continually 
springing  up  and  being  enforced  by  the  courts.  A 
striking  illustration  of  this  is  found  in  the  case  of 
the  California  mining  laws.  On  the  discovery  of 
gold  in  that  state  hords  of  miners  flocked  thither. 
Among  these  there  grew  up  spontaneously  an 
elaborate  code  of  customary  rules  as  to  rights  to 
mining  land,  the  use  of  water  and  other  things 
necessary  to  be  regulated,  quite  different  from  the 
established  rules  of  law  on  those  subjects,  but 
adapted  to  the  peculiar  circumstances  of  the  men 
who  made  them.  The  whole,  or  nearly  the  whole, 
of  these  rules  have  been  adopted  by  the  courts  of 
California  and  now  form  a  part  of  the  law  of  that 
state.  So  that  it  is  not  now  necessary  that  a 
custom,  to  have  the  force  of  law,  should  have 
existed  from  time  immemorial. 

(a)  I  Black.  Com.  76. 

(i)  This  king  began  to  reign  in  1189. 
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117.  Great  bulk  of  customary  law. — Much  the 
greater  part  of  the  Eiiglish  law  consists  of  customs 
adopted  by  the  courts.  "That  the  eldest  son  is 
heir  to  his  ancestor  ;  that  property  may  be  acquired 
and  transferred  by  writing ;  that  a  deed  is  of  no 
validity  unless  sealed  and  delivered  ;  that  wills 
shall  be  construed  more  favorably  and  deeds  more 
strictly ;  that  money  lent  upon  a  bond  may  be 
recovered  by  an  action  of  debt;  that  breaking  the 
public  peace  is  an  offence  and  punishable  by  fine 
and  imprisonment :  all  these  are  doctrines  that  are 
not  set  down  in  any  written  statute  or  ordinance, 
but  depend  merely  upon  immemorial  usage." 

118.  Customary  law  derives  its  binding  force 
from,  the  will  of  the  sovereign. — This  power  to 
transmute  custom  into  law  is  not  often  expressly 
bestowed  on  the  courts.  Rather  it  is  taken  to 
exist,  on  the  principle  that  powers  which  are 
constantly  exercised  in  the  sovereign's  name  with- 
out objection  from  him  are  tacitly  bestowed  by 
him.  It  is  a  very  common  view,  however,  that 
customs  have  of  themselves  the  force  of  law 
without  any  ratification  by  the  sovereign ;  and 
much  of  the  language  of  judges  and  text  writers 
is  colored  with  this  notion,  But  this  view  is  incon- 
sistent with  the  definition  of  law  now  generally 
accepted  as  correct,  which  makes  it  depend  on 
the  will  of  the  sovereign  ;  and  it  is  not  easy  to  see 
on  what  ground  it  can  be  sustained.  It  is  quite 
true  that  customs  which  have  never  been  adjudicat- 
ed upon  and  therefore  have  never  been  adopted 
by  the  courts,  may  have  de  facto1  the  force  of  law. 
That  is,  they  may  so  evidently  fulfil  all  the 
conditions  required  to  make  a  valid  custom  as  to 


Seep,  iriii, 
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make  it  morally  certain  that  they  will  be  adopted 
as  soon  as  the  court  has  an  opportunity  to  do  so, 
so  that  they  command  obedience  as  if  they  were 
in  truth  laws.  Indeed  this»  very  certainty  that 
they  will  be  ratified,  and  the  obedience  that  thence 
results,  may  prevent  for  a  long  time  their  actual 
ratification  ;  because  nobody  cares  to  contest  them 
in  court  with  the  certainty  of  being  beaten. 

119.  Ancient  notions  as  to  law  and  custom. — The 
conception  of  custom  as  having  an  inherent  force 
as  law,  independent  of  any  adoption  by  the 
sovereign,  is  a  lingering  remnant  of  a  lower  stage 
of  civilization,  one  of  those  primitive  notions  of 
which  a  careful  analysis  can  detect  a  great  many, 
often  in  very  queer  disguises,  in  nearly  all  branches 
of  the  law.  As  Mr.  Maine  clearly  shows,  (a)  the 
very  conception  of  municipal  law  as  distinct  from 
religion  and  morality  and  as  proceeding  from  a 
human  sovereign  is  of  modern  growth.  The 
earliest  notion  of  a  law  was  not  that  of  a  rule  at 
all :  men  supposed  that  at  the  moment  of  decision 
some  superhuman  influence  breathed  into  the  mind 
of  the  judge  a  tkemis  or  judgment.  At  a  later 
stage  of  development  the  idea  of  themistes  was 
replaced  by  that  of  custom,  Customs  which  had 
come  down  from  time  immemorial — not  necessarily 
so  long  a  time  among  a  recordless  people — were 
invested  with  something  of  the  same  mystical 
sacredness,  and  not  even  the  king  or  chief  or 
council  of  elders  that  governed  and  judged  the 
folk  were-  supposed  to  be  able  to  change  them. 
Indeed  it  is  probably  more  correct  to  say  that 
the  thought  that  they  could'  be  changed    did    not 


(a)    Maine,  Anc.  Law.  Ch.  I.;  Maine,  Early,  Hist,  of  Inst.  Sect 
XII,  XIII. 
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so  much  as  enter  into  men's  minds :  they  were 
&  part  of  the  order  of  things,  like  the  course 
of  the  seasons.  But  it  is  of  course  impossible  to 
build  any  scientific  juridical  ideas  on  so  shadowy  a 
foundation. 

120.  Methods  of  judicial  legislation.  2.  Inter- 
pretation of  existing  law. — The  other  method  of 
judicial  legislation  is  by  the  interpretation  applica- 
tion of  the  existing  written  and  unwritten  law. 

One  portion,  then,  of  the  great  body  of  legal 
rules  which  collectively  constitute  the  unwritten 
law  consists  of  rules  or  principles  of  action  which 
the  courts  have  found  actually  prevailing  in  the 
community,  and  have  from  time  to  time  adopted 
with  the  sanction  of  the  sovereign.  The  origin 
of  most  of  these  is  unknown.  Ch.  J.  Hale  remarks, 
"The  original  of  the  common  law  is  as  undiscover- 
able  as  the  head  of  the  Nile."  (a) 

The  other  part  of  the  unwritten  law  consists 
in  rules  made  and  principles  adopted  by  the 
courts  in  the  process  of  interpreting  and  applying 
both  the  written  and  the  unwritten  law,  or  for 
the  purpose  of  facilitating  such  interpretation  or 
application.  The  manner  in  which  this  is  done 
Will  now  be  described. 

121.  Precedents. — Since  law  is  by  its  definition 
a  rule  or  a  general  command  covering  all  cases 
of  a  particular  kind,  it,  of  course,  follows  that  its 
application  to  two  similar  sets  of  facts  will  give 
similar  results.  If  a  judge  decides  a  case  correctly, 
if  he  applies  the  right  rule  of  law  and  in  the  right 
manner,  it  is  plain  that  that  must  be  the  way  in  which 
any  other  judge  before  whom  the  same  case  had 
arisen  ought  to  have  decided  it,  and  therefore  the  law 


!<?>    Hist,  Com.  Law,  55 
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presumes  that  any  other  judge  would  have  decided  it 
in  the  same  way.  So  if  a  precisely  similar  case,  or 
a  case  similar  in  all  material  points,  should  arise 
in  the  future,  it  is  plain  that  the  second  case  ought 
to  be  decided  in  the  same  manner  as  the  first. 
Therefore  it  is  accepted  as  a  principle  in  the 
jurisprudence  of  all  civilized  countries  that  the 
decisions  in  former  cases  shall  be  followed  in 
subsequent  cases  of  the  same  kind,  that  when  a 
point  of  law  has  been  once  decided  by  an  ad- 
judication it  must  be  regarded  as  finally  settled, 
or,  in  other  words,  that  when  once  a  judge  has  made 
a  decision  that  the  law  is  so,  that  such  and  such  a 
rule  of  law  exists,  any  judge,  the  same  or  another, 
before  whom  the  same  question,  afterwards  arises 
shall  decide  it  in  the  same  way.  A  decided  case 
which  judges  are  found  thereafter  to  follow  in  their 
decisions  is  called  a  precedent.  («)  The  pre- 
cedents are  preserved  in  the  books  of  reports 
of  which  I  spoke  a  few  pages  back,  and  to  these 
judges  and  lawyers  resort  for  information. 

122.  Precedents  embody  legal  principles  and 
derive  their  authority  from  them. — But  it  often, 
indeed  most  commonly,  happens  that  a  judge  can 
not  find  a  precedent  exactly  "  in  point,"  as  the 
phrase  is,  that  is,  exactly  like  the  case  which  is 
before  him  for  decision :  cases  which  are  exactly 
like  previously  decided  cases  are  not  generally 
brought  into  court  at  all,  because  there  is  no  room 
for  doubt  how  they  will  be  decided.  In  such  a 
condition  of  affairs  what  is  the  judge  to  do  ? 


(«)  The  reader  will  doubtless  recollect  the  fine  passage  in  which  Mr. 
Tennyson  speaks  of  England  as  a  land, 

"  Where  freedom  broadens  slowly  down 
From  precedept  to  precedent," 
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The  value  of  a  precedent  as  authority  does  not 
consist  in  the  bare  fact  that  a  particular  dispute  has 
been  decided  in  such  and  such  a  way ;  but  rather 
in  the  fact  that  a  principle  of  law  has  been 
enunciated  and  applied  The  unwritten  law  is  not 
a  mere  congeries  of  isolated  adjudications,  but 
a  system  of  principles.  "  Let  us  consider,"  said 
Ch.  J.  Holt,  "wherein  thr:  law  consists,  and  we 
shall  find  it  to  be,  not  in  particular  instances  and 
precedents,  but  in  the  reason  of  the  law."  Just  as 
a  vane  does  not  make  the  wind  blow  north  or 
south  but  only  shows  in  what  direction  it  is  blow- 
ing, and  the  wind  would  blow  just  the  same  if 
the  vane  was  not  there,  so  a  precedent  does 
not  create  a  rule  of  law,  but  only,  shows  what  the 
rule  is.  The  rule  existed  before  the  precedent ; 
if  it  had  not,  the  case  which  forms  the  precedent 
could  never  have  been  decided  as  it  was  ;  and  it 
would  have  equally  existed  if  the  case  had  never 
arisen.  We  look  at  the  precedent  to  find  out  what 
the  rule  is  just,  as  we  look  at  the  vane  to  find  out 
how  the  currents  of  air  are  moving ;  but  the 
precedent  or  the  vane  does  not  make  the  thing 
whose  existence  it  indicates.  This  is  the  legal 
theory  of  precedents.  How  far  it  is  practically  true 
I  will  presently  explain. 

123.  How  precedents  are  applied  to  the  division 
of  cases. — Accordingly  when  a  judge  can  not  find  a 
precedent  exactly,  in  point,  he  looks  to  the  pre- 
cedents that  are  most  analogous  to  the  case  in 
hand,  and  tries  to  find  in  some  of  them  a  principle 
on  which  he  can  act.  Cases  which  are  very 
different  in  their  external  form,  and  at  the  first 
blush  seem  to  have  nothing  in  common,  will  often 
on  a  closer  examination  be  found  to  depend  on  the 
same  principle.  So  the  judge  analyses  the  pre- 
cedents and   extracts  from  them  the  principles  on 
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which  they  were  decided,  to  apply  them  to  the  case 
before  him. 

Let  us  illustrate  this  by  a  series  of  supposed 
precedents. 

(1).  A.  hires  B.  to  build  a  wagon  for  him,  and 
directs  B.  to  build  it  in  a  particular  way.  B.  tells  him 
that  a  wagon  so  built  will  not  be  strong,  and  that 
that  is  not  a  proper  way  to  build  wagons;  but  A.  in- 
sists, and  B.  accordingly  builds  it  as  desired.  The 
wagon  afterwards  breaks  down,  and  A.  sues  B.  for 
not  buildings  the  wagon  in  a  proper  and  workman- 
like manner.  Judgment  is  given  against  A.  on  the 
ground  that  he  had  himself  requested  B.  to  do 
the  work  as  he  did  it.  This  involves  the  principle 
that  a  person  can  not  make  a  claim  for  damages 
against  another  for  doing  an  act  which  he  has 
himself  requested  him  to  do. 

(2).  A.  whose  child  is  suddenly  taken  sick, 
requests  B.  to  take  his  horse  and  go  with  all 
possible  speed  for  the  doctor.  B.  does  so,  and  in 
so  doing  injures  the  horse  by  hard  riding.  A.  sues 
B.  for  damages.  This  case  is  plainly  not  different 
in  principle,  though  it  is  in  external  form,  from  the 
first,  The  only  difference  is  that  there  was  no 
specific  request  to  ride  the  horse  so  as  to  lame  him  ; 
but  only  a  general  request  to  get  the  doctor  as 
soon  as  possible,  which  A.  must  be  supposed  know 
would  require  hard  riding ;  so  that  there  is  an 
implied  request  to  ride  so  fast  as  is  necessary  for 
the  purpose  in  hand.  In  the  quaint  phraseology 
current  among  lawyers,  the  case  is  "  on  all  fours 
'  with "  the  first  case.  The  court  therefore  would 
naturally  consider  the  first  case  as  a  binding 
precedent,  and  decide  the  second  also  in  the 
defendant's  (B.'s)  favor. 

(3).  A.,  a  manufacturer,  has  in  his  factory  a 
piece  of  machinery  very  dangerous  to  the  operatives, 
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but  which  might  by  a  little  care  and  at  a  slight 
expense  be  enclosed  by  a  grating  and  made  quite 
safe.  A.,  without  taking  this  or  any  precautions 
to  guard  against  danger,  hires  B.  as  an  operative 
to  attend  that  particular  piece  of  machinery,  and 
in  so  doing  B.  is  caught  by  the  machine  and  badly 
hurt.  He  sues  A.  for  negligence  in  suffering  the 
machine  to  be  in  such  a  dangerous  condition, 
relying  on  the  general  rule  of  law  which  makes 
every  person  liable  in  damages  for  harm  caused 
by  his  negligence. 

This  case  is  evidently  not  exactly  like  the  two 
preceeding  ones.  Here  there  was  no  request  by  B. 
to  have  the  machinery  left  in  such  a  condition. 
Can  any  principle  be  deduced  from  them  that 
will  apply  to  this  case  ?  If  we  examine  the  two  for- 
mer cases  more  carefully,  we  shall  see  that  the  real 
ground  of  the  nonliability  of  the  defendant  in  both 
of  them  was  not  so  such  the  request  of  the  plaintiff 
that  the  act  be  done  as  his  consent  to  it.  The 
request  was  only  the  form,  not  essential  but  ac- 
cidental, in  which  the  consent  was  manifested. 
The  real  principle  of  the  cases  can  be  expressed  in 
the  broader  form  that  a  person  shall  not  be  allowed 
to  recover  damages  for  an  act  to  which  he  has 
consented  ;  in  other  words,  those  cases  are  based 
on  the  simple  and  general  ground  that  a  person 
may,  if  he  chooses,  waive  his  rights.  The  form  of 
waiver,  whether  by  special  request  or  in  some  less 
emphatic  way,  is  of  no  importance.  This  wider 
rule,  generalized  from  the  preceeding  cases  by  the 
process  of  neglecting  the  unessential  details, 
plainly  covers  the  present  case.  B.  when  he 
agreed  to  work  as  an  attendant  at  that  machine 
must  be  supposed  to  have  contracted  (expressly 
or  impliedly,  probably  the  latter)  that  he  would 
take  the  risk  of  its  dangerous  condition.     If  he  had 
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been  unwilling  to  run  the  risk,  he  would  not  have 
made  the  contract.  He  has  therefore  waived  his 
right  to  claim  any  damages  for  harm  happening 
to  him  through  A.'s  negligence  in  that  respect. 

(4).  A.  hires  B.  as  a  labourer  in  constructing  a 
tunnel.  B.  while  engaged  in  the  work  is  injured 
by  the  negligence  of  another  servant  of  A., 
engaged  in  the  same  work,  in  blasting  a  rock. 
It  is  general  rule  of  law  that  a  master  is  liable 
for  the  negligence  of  his  servants  committed  in 
the  course  of  their  employment  as  such.  B.  now 
sues  A.  for  damages,  resting  his  case  on  this 
principle.  A.  in  his  defence  claims  that  B.  must 
be  supposed  to  have  known  when  he  made  his 
bargain  that  he  would  have  to  work  in  company 
with  other  labourers  and  might  be  injured  by 
their  negligence,  and  that  therefore  there  was 
implied  in  the  contract  of  hiring  a  condition  that 
the  master  should  be  exempt  from  liability  for 
the  negligence  of  a  fellow  servant.  In  other  words, 
A.  claims  that  the  case  falls  under  the  principle 
of  the  preceding  cases,  and  that  B.  has  waived 
his  right  to  recover ;  and  so  we  will  suppose  the 
court  to  decide. 

This  is  the  view  actually  taken  of  such  cases 
by  the  courts ;  and  it  is  an  established  rule  that 
a  master  is  not  liable  for  injuries  to  one  servant 
from  the  negligence  of  a  fellow  servant — that  is 
unless  the  master  has  himself  been  guilty  of 
negligence  in  selecting  a  bad  servant. 

(5).  A.  is  constructing  a  sewer  by  the  labor  of 
his  own  hired  workmen.  Reaching  a  place  where 
blasting  is  necessary,  and  not  being  himself 
able  to  do  that  part  of  the  work,  he  makes 
a  contract  with  C,  who  makes  it  his  trade,  in 
which  he  employs  a  large  number  of  men,  to  blast 
rocks  for  all  persons  who  may  chance  to  employ 
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him.  C.  sehds  on  number  of  his  workmen,  among 
whom  is  B.,  to  do  the  blasting,  who  work  in  tha 
execution  of  the  job  by  the  side  of  the  workmen 
of  A.  B.  is  injured  by  the  negligence  of  one  of  A/s 
workmen,  and  sues  A.  for  damages.  It  is  not 
at  all  clear  that  this  case  falls  under  the  same 
rule  as  the  preceding  cases ;  it  really  turns  on 
the  question  whether  A.  can  be  said  to  be  in  a 
legal  sense  B.'s  master  or  employer.  But  courts 
have  held  that  it  does,  and  that  B.  in  such 
circumstances  would  have  no  right  of  action 
against  A.,  (a)  thus  extending  the  rule,  to  say 
the  least,  to  the  very  widest  extent  to  which  it 
can.  be  legitimately  carried,  {b)  The  decisions  sup- 
posed to  be  made  in  all  the  above  cases  are  in 
accordance .  with  the  actual  state  of  the  law,  and 
they  might  have  occurred  in  the  order  given. 
That  is,  the  rules  of  law  now  existing  which 
determine  the  liability  of  masters  to  their  servants 
might  have  been  deduced  from  just  such  precedents 
as  the  first  two  given.  I  do  not,  however,  wish 
the  reader  to  infer  that  they  were  in  fact  so 
deduced.  They  might  equally  well  have  been 
deduced  from  precedents  very  different  in  external 
appearance  but  involving  the  same  principle  of 
waiver  of  rights  by  consent.  It  is  easy  to  imagine 
any  number  of  collections  of  circumstances  to 
which  that  principle  could  be  applied,  any  one 
of  which,  if  it  happened  to  come  before  a  court, 
would  form  a  precedent.  So  by  the  old  common 
law  a  married  woman  could  not  own  any  property 
free  from  the  control  of  the  husband,  nor  make 
any  contracts.     But  when  in  process  of  time   the 


(,i)    Johnson  v.  Boston,  118  Mass.  114. 

(fi)    Two  other  series  of  supposed  decision,  exhibiting  the  nse  d 
precedents,  are  givsn  farther  on,  §§  133,  134. 


104  FIRST  PRINCIPLES  OF  LAW.  |  124. 

courts  (a)  began  to  recognize  the  rights  of  married 
women  to  hold  as  their  own  certain  property  given 
"to  their  sole  and  separate,"  and  to  manage  and 
enjoy  it  free  from  the  control  of  their  husbands, 
they  gradually  found  that  rights  of  ownership 
necessitated  the  right  to  make  contracts  about 
the  thing  owned  And  so  the  earlier  cases  which 
affirmed  the  independent  rights  of  married  women 
to  their  "  separate  estate,"  although  in  many  of 
them  the  judges  expressly  denied  the  right  to 
make  contracts,  afterwards  came  to  be  used  as 
precedents  for  decisions  which  conceeded  to  mar- 
ried women  considerable  liberty  of  contracting. 

124.  Importance  to  the  lawyer  of  a  knowledge 
of  legal  principles. — A  mere  knowledge  of  pre- 
cedents, then,  is  not  enough  to  make  a  well 
equipped  lawyer.  They  alone  may  mislead.  There 
must  be  besides  a  knowledge  of  general  principles, 
an  analytical  and  logical  power  of  mind  to  detect 
them  as  they  are  implicated  with  the  facts  of 
particular  cases,  and  above  all  the  habit  of  not 
blindly  accepting  the  opinions  of  others  but  of  thus 
examining  and  thinking  for  ones  self.  A  lawyer 
so  trained  will  often  be  able  to  draw  the  principles 
that  will  be  useful  tc  him  from  precedents  that 
to  the  mere  slavish  follower  of  precedent  seem 
utterly  foreign  to  the  matter  in  hand.  A  most 
interesting  illustration  of  the  above  remarks  is 
given  by  Mr.  Bishop,  (b)  Some  years  ago,  a 
deputy  collector  of  customs  (c)  in  one  of  the 
custom-houses  of  the  United  States  was  bribed 
to  grant  permits  for  the  passage  through  the 
rustom-house  of  a  quantity  of  foreign  goods  without 


t«)     Courts  of  equity  only. 

(A)     Bishop's  First  Book  of  the  Law,  §{j  124,  125. 

If)     The  collector  is  the  chief  officer  of  the  custom-house, 
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any  duties  being  paid  upon  them.  The  permits 
were  regular  in  form  and  bore  the  genuine  signa- 
ture of  the  proper  officer,  and  all  the  forms  of 
passing  goods  through  the  custom-house  were 
regularly  gone  through  with.  When  the  fraud  was 
discovered  the  goods  were  seized  by  the  collector  of 
customs.  But  the  legal  advisers  of  the  collector 
gave  it  as  their  opinion  that  the  goods  could  not 
legally  be  seized.  There  were  statutes  forbidding 
the  passing  of  goods  without  a  permit,  and  statutes 
regarding  all  sorts  of  irregularities.  But  here  was 
a  permit,  properly  signed,  and  no  irregularity 
whatever.  There  was  no  statute  applicable  to  the 
case,  and  no  precedent  of  such  a  case  could  be 
found.  The  goods  were  accordingly  restored. 
Poi'tions  of  the  same  goods  which  were  seized  in 
other  collection  districts,  whither  they  had  been 
carried,  were  also  restored  ;  and  it  appeared  as  if 
the  fraud,  though  perfectly  well  known,  would 
be  successful.  But  certain  dealers  in  that  sort 
of  goods,  who  found  themselves  undersold  by  the 
fraudulent  importers,  consulted  other  counsel.  The 
latter  advised  that,  if  the  collector  would  seize 
the  goods  again,  the  goods  could  be  held. 
This  was  done,  and  when  the  case  came  to  trial, 
it  appeared  that  the  new  counsal  had  treated  it  as 
a  case  of  simple  smuggling,  that  is,  as  if  there 
had  been  no  permit  at  all.  When  the  fraudulent 
importers  undertook  to  defend  themselves  by  pro- 
ducing the  permit,  they  were  met  by  the  reply  that 
the  permit,  having  been  obtained  by  fraud,  though 
on  its  face  regular,  was  in  fact  void,  and  therefore 
legally  the  same  as  no  permit  at  all.  And  so  the 
court  decided.  The  new  counsel  had  simply  re- 
membered and  applied  one  of  the  most  elementary 
principles  of  law,  that  an  act  done  or  procured  to  be 
done  by  fraud  is  null  and  void  ;  and  although  there 
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was  no  previously  decided  case  in  which  the 
principle  had  been  applied  in  that  particular  way, 
there  were  plenty  of  precedents,  very  different  in 
external  form,  from  which  a  principle  could  be 
deduced  quite  broad  enough  to  include  that  case. 

It  will  be  noticed  that  a  decision  adopting  a 
custom  is  merely  an  application  of  a  general  princi- 
ple, viz : — that  customs  having  such  and  such 
characteristics  shall  always  be  adopted. 

125. — Importance  of  follozving  precedents. — A 
precedent,  then,  is  of  the  very  greatest  value  in 
determining  what  the  law  is.  The  maxim  stare 
decisis^  is  justly  regarded  as  the  expression  of  a 
principle  that  as  much  as  any  other  has  contrib- 
uted, not  only  to  the  stable  and  orderly  develop- 
ment of  the  law,  but  to  the  preservation  of  English 
and  American  free  institutions.  "  This  is  shocking," 
said  Ch.  J.  Mansfield,  speaking  of  a  judgment  in  a 
certain  case,  "  but  it  has  been  followed  in  a  hundred 
cases."  It  is  better  that  a  shocking  decision  should 
be  sometimes  followed,  that  injustice  should  now 
and  then  be  done  to  individuals,  than  that  all 
checks  on  the  wayward  fancies  of  judges  should  be 
taken  away. 

126.  Precedents  are  authority  only  for  principles 
material  to  the  judgment.  Dicta. — But  here  a 
principle  of  restriction  comes  in  analogous  to  one 
which  we  have  already  noticed  as  applying  to 
estoppels  by  record.  A  decided  case  is  a  precedent 
only  as  to  such  principles  of  law  as  are  necessary 
to  support  the  judgment  If  the  judge  sees  fit  to  go 
into  a  general  discussion  of  some  branch  of  the  law 
or  to  lay  down  a  sweeping  general  principle  for  the 
decision  of  a  case  that  properly  rests  on  some  more 
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narrow  and  special  rule,  the  case  is  only  a  precedent 
as  regards  the  latter.  'The  rest  of  the  judge's 
observations  are  called  obiter  dieted;  and  although 
the  dicta  of  a  learned  and  eminent  judge  may  be  of 
very  great  weight  and  value  as  expositions  of  the 
law,  they  derive  all  their  weight  from  the  personal 
qualities  of  the  judge,  and  not  from  his  official 
position.     They  are  not  technically  "  authority." 

127.  Decisions  of  courts  of  other  jurisdictions  are 
not  strictly  precedents. — The  same  is  true  of  the 
decisions  of  courts  of  other  jurisdictions.  The 
decisions  of  the  English  courts  are  not  precedents  in 
the  United  States,  not  vice  versa.  Nor  are  the 
courts  of  one  of  the  United  States  bound  by  the 
decisions  of  the  courts  of  any  other,  even  in  matters 
as  to  which  the  law  of  the  two  states  is  not  known 
to  differ,  nor  even  by  the  decisions  of  the  United 
States  courts,  except  as  to  questions  of  Federal 
law,  in  regard  to  which  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  binding  in  all  parts 
of  the  Union.  On  question  of  state  law,  however, 
the  Supreme  Court  is  equally  bound  to  follow  the 
decisions  of  the  highest  courts  of  the  respective 
states.  But  the  decisions  of  courts  of  other 
jurisdictions,  though  not  authority,  are  of  great 
weight ;  and  in  the  absence  of  true  precedents  or 
statue  law  to  the  contrary  a  decision  of  a  respectable 
court  of  a  neighboring  jurisdiction  will  commonly 
be  sufficient  to  turn  the  scale  in  a  doubtful  case. 
Decisions  of  courts  of  other  jurisdictions  are  often, 
though  not  with  strict  propriety,  called  precedents. 

128.  Overruling  cases. — But,  as  we  have  seen, 
the  authority  of  a  precedent  comes  from  its  being 
supposed  to  enunciate  a  general  rule  of  law.     Now 
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the  judge  in  analysing  previous  precedents  and 
extracting  from  them  the  general  principles  which 
they  contain  and  applying  those  principles  to  the 
case  before  him  may  make  a  mistake.  He  may 
misunderstand  the  rule  of  law  or  apply  the  wrong 
rule,  so  that  his  decision  is  inconsistent  with 
former  precedents  rightly  understood  or  with 
well  established  principles.  In  such  a  case  other 
courts  will  refuse  to  acknowledge  the  case  as  a 
precedent,  declaring  it  to  be  "  not  law."  This 
is  called  "  overruling "  a  case.  The  power  to 
overrule  cases  is  exercised  with  great  caution. 
Even  when  a  judge  himself  believes  a  case  to  have 
been  wrongly  decided,  he  will  not  always  venture 
to  overrule  it.  When  two  courts  are  so  related 
that  appeals  can  be  taken  from  one  to  the  other, 
the  lower  court  can  not  overrule  decisions  of  the 
higher,  but  they  are  absolutely  binding  on  it.  The 
fact  that  a  case  was  decided  by  eminent  judges  or 
by  a  unanimous  court  will  give  it  additional  weight 
and  often  keep  it  from  being  overrule. 

129.  High  authority  of  accumulated  precedents. — 
Every  time  that  a  precedent  is  followed,  it  is 
strengthened.  A  "chain  of  precedents"  each  fol- 
lowing and  .confirming  those  going  before,  like 
Ch.  J.  Mansfield's  "hundred  cases,"  is  of  the  very 
greatest  strength.  Even  though  the  original  pre- 
cedent was  incorrect,  yet  if  the  error  is  not  at  once 
detected,  but  other  decisions  are  built  upon  it, 
the  courts  sometimes  refuse  at  last  to  overrule 
the  cases  when  the  fault  is  detected.  "  Communis 
error  facit  jus}"      In    Phipps    v.    Aker    (a)    Ld. 


(a)  9  CI.  &  Fin.  598. 
1  See  p.  vii. 
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Brougham,  speaking  of  an  erroneous  rule  adopted 
by  the  courts  in  construing  wills,  said,  "  The 
principles  there  sanctioned  having  been  for  many 
years  adopted  by  acquiescence,  no  course  ought 
now  to  be  taken  which  can  break  in  upon  it.  The 
courts,  and  even  this  House,  (a)  have  frequently 
proceeded  upon  this  principle,  and  have  sustained 
what  plainly  appeared  to  be  erroneous  principles, 
introduced  and  long  assumed  as  law." 

130.  Conflicting  precedents. — But  it  may  happen 
that  a  previous  erroneous  decision  or  a  train  of  such 
decisions  will  be  sometimes  followed  and  sometimes 
repudiated ;  and  so  a  double  series  of  conflicting 
precedents  may  grow  up  to  vex  the  courts  and 
breed  needless  litigation  for  an  indefinite  time,  till 
the  matter  is  at  last  put  to  rest  by  the  interference 
of  the  .legislature  or  an  exhaustive  discussion  and 
decision  by  the  court  of  last  resort. 

131.  Theory  that  the  judges  do  not  legislate. 
But,  the  reader  may  very  naturally  ask,  if  the 
functions  of  the  judge  are  thus  confined  to  the 
extraction  of  rules  of  law  from  statutes  and  pre- 
cedents and  applying  them  to  new  cases  as  they 
arise,  where  is  the  opportunity  for  anything  that 
can  be  called  judicial  legislation  ?  How  can  the 
courts  make  laws  ?  Theoretically  they  do  not. 
There  is  no  part  of  legal  theory  more  fundamental 
than  that  the  law  as  it  exists  at  any  given  time 
contains  in  itself  rules  and  principles  appropriate 
to  every  combination  of  facts  that  in  the  vast 
complication  of  human  affairs  can  possibly  arise, 
and  that  the  function  of  the  courts  is  not  to  make 
law,  but  to  administer  the  law  as  they  find  it.  No 
one  has  asserted  this  more  emphatically  than  the 


(a)  The  House  of  Lords,  which  is  also  the  highest  court  of  England. 
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judges  themselves.  "  Judicial  power,"  said  Ch.  J. 
Marshall,  "as  distinguished  from  the  power  of  the 
law  has  no  existence.  Courts  of  themselves  are 
mere  instruments  of  the  law  and  of  the  government, 
and  can  will  nothing.  Where  they  are  said  to 
exercise  a  discretion,  it  is  a  mere  legal  discretion;  a 
discretion  to  be  exercised  in  discerning  the  course 
prescribed  by  law ;  and  when  that  is  discerned,  it  is 
the  duty  of  the  court  to  follow  it.  Judicial  power 
is  never  exercised  for  the  purpose  of  giving  effect 
to  the  will  of  the  judge  ;  always  for  the  purpose  of 
giving  effect  to  the  will  of  the  legislature  ;  or  in 
other  words  to  the  will  of  the  law."  (a)  Now  in  a 
certain  very  important  sense  that  theory  is  true  : 
in  the  sense,  that  is,  that  the  courts  do  not  legislate 
ostensibly  and  openly,  and  that  in  the  legislation 
which  they  do  actually  perform  they  are  confined 
within  such  narrow  limits  by  the  necessity  of 
following  precedents  and  the  mental  habits  thereby 
engendered,  that  their  legislation  is  almost  never  an 
expression  of  the  will  of  the  court,  but  of  its  judg- 
ment ;  not  a  declaration  of  what  the  court  Wishes 
should  be,  but  of  what  the  court  thinks  ought  to  be. 
So  that  the  judicial  legislation  is  on  the  whole  the 
most  enlightened,  high-toned  and  disinterested 
legislation  that  the  community  gets. 

132.  Interpretation  involves  legislation. — A  cer- 
tain amount  of  legislation  is  inseparable  from  all 
interpretation.  Interpretation  implies  that  what 
was  before  uncertain  has  been  made  certain.  The 
law  after  the  interpretation  is  not  exactly  the 
same  as  it  was  before ;  and  any  change  in  the 
law  is   so  far   forth    a    new    law.*    The   decision 


(a)  The  personification  of  the  law,   as  in  the  above  extract,  is  very 
common.    The  "  law  "  in  that  sense  means  the  sovereign. 
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that  a  particular  case  comes  under  a  certain  rule 
involves  the  decision  that  all  like  cases  come 
under  the  same  rule ;  that  is,  it  amounts  to  the 
establishment  of  a  sub-rule.  This  sub-rule  may 
itself  need  interpretation,  and  thus  a  new  sub-rule 
be  evolved  In  this  manner,  under  the  process 
of  judicial  interpretation,  a  general  principle 
branches  out  into  a  multiplicity  of  sub-principles, 
and  these  again  divide  and  subdivide,  and  diverge 
more  and  more  from  the  original  idea,  until  finally 
derivative  rules  are  produced  which  seem  very 
different  from  or  even  quite  inconsistent  with  the 
original  rule. 

133.  Example  illustrating  the  process  of  judicial 
legislation. — Let  me  illustrate  this  by  an  example. 
The  crime  of  burglary  is  defined  as  "  the  breaking 
and  entering  a  dwelling  house  at  night  with  the 
intent  to  commit  a  felony."  (a)  Now  suppose  the 
following  series  of  decisions  to  be  made  upon  the 
meaning  of  the  word  "  enter." 

(1).  The  criminal  climbed  up  to  a  window  by 
a  ladder,  got  into  a  bed-room  of  the  house  and 
Stole  a  watch  from  a  dressing  table  close  to  the 
window.  It  being  a  very  windy  night,  he  kept 
one  hand  on  the  ladder  to  prevent  its  being  blown 
down,  so  that  a  portion  at  least  of  that  hand 
remained  outside  of  the  house  during  the  whole 
time.  Did  he  enter  the  house  ?  Undoubtedly  if  the 
court  should  decide  that  he  did  not,  and  thus 
enable  him  escape  punishment,  (b)  it  would  be 
justly  accused  of  inventing   hair-splitting   distinc- 


(a)  Felony  is  a  general  name  including  criminal  homicide,  maiming, 
theft  (except  of  very  small  amounts)  and  most  of  the  graver  crimes. 

(i)  However  he  might  still  be  punishable  for  the  theft  of  the  watch. 
Bat  if  he  had  been  frightened  away  before  actually  taking  the  watch, 
if  not  punished  for  burglary,"  he  would  escape  punishment  altogether. 
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tions  in  favor  of  criminals.  Suppose  it  decides 
as  it  probably  would,  that  there  was  an  entry. 
This  establishes  the  sub-rule  that  in  order  to 
constitute  an  entry  the  whole  of  the  person  need 
not  be  within  the  house. 

(2).  Here  the  burglar,  having  forced  open  a 
window  and  climbed  half  way  in,  is  seized  by  the 
leg  and  pulled  out  by  a  policeman.  The  court, 
applying  the  newly  enunciated  sub-rule,  might 
reasonably  hold  that  this  amounted  to  an  entry. 

(3).  Presently  a  case  arises  in  which  the  pri- 
soner intending  to  murder  a  person,  cuts  a  hole 
in  one  of  the  window  shutters  of  his  house,  puts 
his  hand  and  a  pistol  through  the  hole,  and  fires 
at  him,  missing  him  however.  Here  ihe  court, 
finding  no  principle  capable  of  being  laid  down 
as  a  sub-rule  by  which  this  can  be  distinguished 
from  the  last,  decides  that  this  too  is  an  entry 
into  the  house. 

(4).  A  person  having  lost  one  hand,  whose 
place  has  been  supplied  by  a  hook,  breaks  a  pane 
of  glass,  puts  the  hook  through — no  parts  of  his 
natural  arm  going  into  the  house, — and  abstracts 

purse  lying  on  the  window-sill.  Here  is  a 
more  difficult  question.  If  any  portion,  however 
small,  of  his  arm  had  gone  through  the  window, 
the  case  would  plainly  fall  under  the  rule  establish- 
ed by  the  above  precedents.  But  it  could  hardly 
be  considered  an  unreasonable  or  arbitrary  ex- 
tension of  the  rule,  if  the  court  should  say  that 
the  fact  that  half  an  inch  of  his  arm  did  or  did 
not  accompany  the  hook  was  of  no  importance, 
that  the  hook,  being  attached  to  the  body,  must 
be  taken  for  legal  purposes  as  a  portion  of  it. 
This  case  affords  a  good  opportunity  for  illustrating 
the  nature  of  a  judge's  dictum.  The  decision  of 
the  first  case,  as  we  saw,  involved  a  purely  neg*- 
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tive  qualification  of  the  general  rule,  viz : — that 
it  was  not  necessary  that  the  entire  body  should 
get  within  the  house  to  constitute  an  entry.  But 
suppose  the  judge  in  giving  his  opinion  had  put 
the  exception  in  a  positive  form  and  said  :  "It 
is  sufficient  if  a  portion  of  the  body  gets  within 
the  house ;  that  however  is  necessary."  In  the 
case  now  in  hand  the  accused  might  attempt  to 
defend  himself  by  reference  to  that  opinion.  But 
the  conclusive  answer  would  be  ;  "  The  part  of  the 
opinion  on  which  you  rely  was  not  necessary  to 
the  decision  of  that  case.  The  question  whether 
an  intrusion  of  any  part  of  the  body  was  necessary 
did  not  arise  in  it,  but  only  the  question  whether 
intrusion  of  the  whole  body  was  necessary." 
This  fourth  case  would  established  the  further  sub« 
rule  that  the  insertion  of  a  thing  closely  connected 
with  the  body,  may  be  an  entry* 

(5).  Here  the  defendant,  having  an  axe  in  his 
hand,  strikes  with  it  through  a  window  at  a 
person  sitting  inside  with  intent  to  kill  him.  Is 
the  axe  so  closely  connected  with  the  defendant's 
body  as  to  come  under  the  new  rule  established  by 
the  last  precedent?  We  will  suppose  that  the 
court  decides  that  it  is. 

(6).  If  instead  of  striking  .with  the  axe 
in  his  hand,  the  defendant  had  thrown  it 
through  the  window ;  or  if  he  had  fired  at  the 
person  inside  with  a  pistol,  is  there  any  reason- 
able ground  for  distinguishing  this  case  from 
the    last    one  ? 

In  the  first  five  cases  the  acts  would  unques- 
tionably, if  the  other  conditions  were  fulfilled,  be 
burglary :  in  regard  to  the  last  the  decisions  which 
have  actually  been  made  by  courts  are  contradictory. 
If  we  assume,  however,  that  those  decisions  which 
hold  such  an  act  to  be  burglary  are  correct,  what 
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do  we  find  ?  Starting  from  the  original  principle 
that  an  entry  into  a  dwelling  house  under  certain 
conditions  is  burglary,  the  courts,  without  the 
slightest  intention  of  legislating,  by  a  mere  process 
of  interpretation  and  by  deductions  quite  as  strict 
and  logical  as  it  is  practicable  to  require  of  the 
courts  if  we  are  to  avoid  the  always  present  danger 
of  having  the  law  frittered  away  in  a  maze  of  hair- 
splitting subtleties,  have  produced  the  new  rule  of 
law,  that  the  standing  outside  of  a  house  and 
throwing  something  into  it  under  the  aforesaid 
conditions  is  burglary.  I  say  the  new  rule ;  for 
although  it  is  in  a  certain  sense  true  that  the  new 
rule  was  implicitly  contained  in  the  old — and  on 
this  fact  is  based  both  the  power  of  the  courts  to 
legislate,  the  legal  theory  or  fiction  that  they  do 
not  legislate,  and  the  peculiar  character  of  their 
legislation — ,  yet  for  all  practical  purposes  the  rule 
is  new.  Had  the  last  case  arisen  first,  probably  the 
latter  rule  would  never  have  existed  ;  and  certainly 
to  one  hearing  the  original  rule  for  the  first  time 
such  an  application  of  it  would  not  naturally  suggest 
itself. 

134. — Anotner  example  of  judicial  legislations . — In 
the  above  example  the  process  of  judicial  legisla- 
tion by  interpretation  resulted  in  an  important 
change  in  the  rule  itself  which  was  interpreted. 
Let  us  now  consider  a  series  of  real  and  suppositi- 
tious decisions  in  which  by  the  interpretation  of  one 
rule  a  change  is  incidentally  wrought  in  another. 
It  is  a  principle  of  law  that  if  one  party  contracts  to 
deliver  to  another  goods  of  a  particular  kind,  he 
must  deliver  the  vrr*'  kind  contracted  for ;  but  as 
to  quality,  he  is  not  bound  to  deliver  goods  of  the 
very  best — unless  there  is  a  special  agreement  that 
he  shall  do  so — but  only  of  a  "  merchantable  "'- 
quality. 


§  134-  LAW  IN  GENERAL.  115 

(1).  In  the  case  of  Josling  v.  Kingford,  (a)  the 
plaintiff  sold  to  the  defendant  a  quantity  of  "  oxalic 
acid  "  by  a  written  contract  of  sale  after  inspection 
of  it  by  the  latter.  The  acid  was  adulterated  with 
sulphate  of  magnesia,  a  defect  which  could  not  be 
detected  by  simple  inspection,  but  only  by  a 
chemical  analysis.  The  defendant  on  finding  out 
the  adulteration  refused  to  accept  or  pay  for  the  acid, 
on  the  ground  that  the  article  delivered  was  not 
oxalic  acid  but  a  mixture  of  oxalic  acid  and  some 
other  substance,  which  was  not  what  he  had 
bargained  for.  The  question  to  be  determined  was 
whether  the  difference  between  the  acid  delivered 
and  that  which  the  defendant  expected  to  receive 
was  one  of  kind  or  of  quality — the  acid  not  being  of 
so  bad  a  quality  as  not  to  be  merchantable.  Was 
it  "  oxalic  acid "  or  not.  It  was  held  not  to  be 
oxalic  acid. 

This  decision  involves — or  at  first  sight  might 
plausibly  be  thought  to  involve — the  principle 
or  sub-rule  that  the  name  of  a  substance,  for 
legal  purposes,  denotes  that  substance  in  a  pure 
state. 

,2).  A.  agrees  to  deliver  to  B.  1000  lbs.  of 
pulverized  sugar.  The  barrels  contain  ten  per  cent 
of  ground  white  clay  mixed  through  the  sugar.  B., 
on  ascertaining  this,  refuses  to  receive  the  sugar, 
whereupon.  A.  tenders  to  him  enough  more  of  the 
mixture,  to  make  up  the  entire  1000  lbs.  of  real 
sugar.  B.  still  refuses  to  accept  or  pay  for  it.  A 
sues  him,  and  the  court  gives  judgment  for  the 
defendant  on  the  authority  of  the  proceeding  case. 
This  decision  involves  a  slight  modification  of  the 
sub-rule  previously  established,  viz : — that  the 
name  of  a  substance  denotes  the  substance  not 
only  pure,  but  separated  from  foreign  substances. 

(a)  13  C,  B.,  N.  S.  447- 
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(3).  The  legislature  passes  a  special  law 
conferring  on  A.  the  exclusive  right  to  sell 
coffee  In  a  certain  place,  forbidding  another 
persons  to  do  so,  and  empowering  A.  to  sue 
for  damages  any  one  infringing  on  his  monopoly. 
B.  sells  in  the  same  place  coffee  adulterated  with 
chicory,  and  thus  undersells  A.  and  injures  his 
trade.  A.  sues  B.,  who  defends  himself  under  the 
two  preceding  decisions,  claiming  that  what  he 
sold  was  not  coffee,  even  though  it  had  coffee  in 
it.  Now  probably  in  such  a  case  the  court  would 
find  some  ground  on  which  to  distinguish  the  case 
from  the  two  precedings  ;  but  it  is  quite  within 
the  bounds  of  possibility  that  it  might  not,  and 
for  our  purposes  we  will  assume  that  it  does  not, 
but  decides  for  the  defendant.  Here  the  incidental 
effect  of  the  interpretation  of  a  rule  of  law  relating 
to  contracts  of  sale  has  been  to  ingraft  upon  the 
special  law  conferring  a  privilege  upon  A.  a 
restriction  which  was  plainly  not  in  the  minds 
of  the  legislature  when  they  passed  the  act,  and 
which  practically  makes  it  of  no  effect. 

(4).  A  statute  is  enacted  forbidding  the  sale 
of  intoxicating  liquors  without  a  license.  A.  pro- 
cures a  license  to  sell  beer,  and  sells  adulterated 
beer,  whereupon  he  is  prosecuted  for  selling  liquor 
without  a  license,  on  the  ground  that  the  liquor 
sold  is  not  beer.  Can  he  be  convicted  under  the 
rule  already  established  ?  If  so,  a  new  provision 
has  been  inserted  by  judicial  legislation  into  the 
license  law,  namely  that  a  licensee  shall  not  sell 
any  impure  liquor,  a  provision  which,  however 
salutary  in  itself,  is  certainly  not  within  the  obvious 
meaning  of  the  statute,  (a). 


(a)    It  is  extremely  improbable  that  any  court  would  make  such 
a  decision  as  this  one  or  the  one  next   preceding.    They  are  given  as 
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135.  Rules  of  judge -made  law  sometimes  conflict. 
It  sometimes  happens  also  that  two  rules  oi 
law,  which  when  stated  abstractly  do  not  appear 
to  conflict  and  both  of  which  are  perfectly  well 
established  as  legal  rules,  will  be  found  to  over- 
lap in  some  portion  of  their  respective  fields 
of  application,  or  that  some  of  the  sub-rules 
deduced  from  them  by  apparently  unimpeachable- 
processes  are  mutually  inconsistent.  In  such  cases 
the  duty  devolves  upon  the  court  of  drawing  the 
line  between  them  and  settling  their  mutual  limits. 

Thus  an  infant — i.e.  a  person  under  twenty  one 
years  old — is  incapable  of  binding  himself  by  a 
contract,  except  in  certain  cases  to  procure  neces- 
saries for  himself;  but  he  is  liable  to  be  'Sued 
for  wrongful  acts  other  than  breaches  of  contract, 
for  instance  fraud  or  swindling  (a).  Now  suppose 
that  A.,  an  infant,  by  falsely  and  fraudulently 
representing  to  B.,  a  tradesman,  that  he  is  of  full 
age,  induces  B.  to  supply  him  on  credit  with  a 
large  quantity  of  wine  and  cigars,  and  afterwards 
refuses  to  pay  for  them.  Which  principle  shall  be 
applied  ?  Shall  A.  be  excused  from  liability  be- 
cause he  is  an  infant  or  shall  he  be  held  liable 
because  he  has  got  the  goods  by  fraud  ?  If  he 
is  held  liable  for  fraud  it  will  amount  virtually 
to  enforcing  the  contract.  £he  case  falls  under 
both  principles,  but  in  their  application  they  give 
opposite  results.  Many  precedents  have  settled  that 
in  such  a  c?zz  the  infa,nt  is  not  liable ;  for  reasons 


possible  examples  of  the  extent  to  which  a  rule  of  law  might  be 
modified  by  judicial  interpretation  of  other  parts  of  the  law. 

(a)  Swindling  is  usually  applied  to  a  transaction  where  the  guilty 
party  procures  the  delivery  to  him,  under  a  pretended  contract  of  the 
personal  property  of  another,  with  the  felonious  design  of  appropriating 
it  to  his  own  use.  2  Russell,  Crimes,  130;  Alison,  Crim.  Law  <5 
Scotland,  250;  x  Mass.  406. 
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which  it  would  foreign  to  my  purpose  to  discuss 
here.  But  the  effect  of  these  decisions  is  to  restrict 
the  application  of  the  principle  that  an  infant  is 
liable  for  fraud  to  those  cases  in  which  it  does  not 
conflict  with  the  other  principle  that  he  is  not 
liable  on  his  contracts  ;  an  effect  which  is  evident- 
ly the  result  of  a  process  of  legislation.  "  The 
growth  of  law  is  very  apt  to  take  place  in  this  way : 
Two  widely  different  cases  suggest  a  general  dis- 
tinction, which  is  a  clear  one  when  stated  broadly. 
But  as  new  cases  cluster  around  the  opposite,  poles, 
and  begin  to  approach  each  other,  the  distinction 
becomes  more  difficult  to  trace;  the  determina- 
tions are  made  one  way  or  the  other  on  a  very 
slight  preponderance  of  feeling,  rather  than  ar- 
ticulate reason  ;  and  at  last  a  mathematical  line 
is  arrived  at  by  the  contact  of  contrary  decisions, 
which  is  so  far  arbitrary  that  it  might  equally  well 
have  been  drawn  a  little  farther  to  one  side  or  the 
other."  (a) 

136.  Rules  of  construction. — When  a  court  de- 
cides between  two  conflicting  rules,  the  apparent 
reason  for  its  decision  is  as  much  a  part  of 
the  precedent  as  the  decision  itself,  and  admits  of 
being  generalized  into  a  rule.  Indeed  theoretically 
all  conflicts  between  rules  are  adjusted  by  means 
of  the  application  of  other  rules.  Thus  in  deter- 
mining whether  or  not  an  infant  shall  be  held  liable 
for  fraudulently  beguiling  'another  person  into 
a  contract,  involving  as  we  have  seen  the  fixing 
of  the  boundary  between  the  operation  of  two 
coflicting  principles,  another  principle  of  law  comes 
in,  namely,  that  courts  in  construing  a  law  shall 
have  regard  to  the  purposes  for  which  it  was  made. 


(a)     7  Am.  Law  Rev.,  654. 


§136.  LAW  IN  GENERAL.  I19 

Principles  or  rules  established  to  be  used  in  the 
interpretation  of  other  rules  are  called  rules  or 
principles  of  construction  or  interpretation,  and 
play  a  very  important  part  in  judicial  legislation. 
It  is  impossible  to  even  enumerate  in  this  place  the 
various  rules  of  construction  recognized  by  the 
courts  ;  but  a  few  of  the  more  important  ones  I  vill 
notice  by  way  of  illustration,  (a) 

Such  is  the  rule  that  the  law-giver  is  never 
presumed  to  intend  any  injustice  or  hardship  to 
any  one.  We  have  already  seen  that  the  fact  that 
a  law  is  unjust,  immoral,  or  inexpedient  does  not 
militate  against  its  validity  ;  that  the  judge  can  not 
take  it  upon  himself  to  revise  on  those  grounds 
the  work  of  the  legislator.  But  when  a  law  admits 
of  two  constructions,  the  courts  will  choose  that 
which  seems  in  accordance  with  justice  and  ex- 
pediency rather  than  one  that  does  not,  even  though 
the  ordinary  meaning  of  the  language  points  to  the 
latter,  and  even  though  it  is  also  a  rule  of  construc- 
tion that  words  are  generally  to  be  taken  in  their 
ordinary  and  natural  signification.  And  courts  will 
sometimes  exercise  considerable  ingenuity  in  ex- 
tracting from  the  words  of  a  law  a  meaning  that 
will  enable  them  to  avoid  an  undesirable  decision. 
An  eminent  judge,  Ld.  Hobart,  once  said  :  "  I  do 
exceedingly  commend  the  judges  that  are  curious 
and  almost  subtile  to  invent  (b)  reasons  and  means 
to  make  acts  according  to  the  just  intent  of  the 
parties,  and  to  avoid  wrong  and  injury  which  by 
rigid  rules  might  be  wrought  out  of  the  act."  (c) 
And  so  it  happens  that  considerations  of  justice, 


(a)  For  rules  of  construction  as  laid  down  by  various  courts  and 
eminent  jurists,  see  Potter's  Dwarris  on  Stat,  Ch.  V. 

(b)  "Invent,"  probably  used  in  the  older  sense  of  "find." 
(0  Hob.  125. 
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morality  and  expediency,  though  not  directly 
recognized  as  rules  of  law,  and  not  availing  against 
the  plain  meaning  of  the  words  of  a  law,  are  allowed 
to  have  in  doubtful  cases  an  immense  indirect 
influence  hidden,  as  it  were,  under  this  rule  of 
interpretation.  Arguments  involving  such  con- 
siderations are  called,  arguments  "  ab  inconvenienti} 
For  instance,  the  escape  of  a  prisoner  from  jail 
where  he  is  lawfully  confined  is  a  crime,  involving 
a  fresh  punishment.  But  if  the  jail  should  take  fire 
and  the  prisoner  break  out  to  save  his  own  life,  the 
courts  would  construe  the  law  as  not  intended  to 
apply  to  such  an  extraordinary  case  ;  because  to 
punish  a  men  for  breaking  jail  to  save  his  life  would 
be  grossly  unjust.  "He  shall  not  be  hanged,"  said 
one  of  the  old  judges  at  a  time  when  breaking  jail 
was  a  capital  crime,  "  because  he  would  not  stay 
to  be  burned."  Another  rule  of  construction  is  that 
in  interpreting  ancient  laws  the  established  practice 
of  people  under  them  may  be  taken  into  account. 
There  is  an  old  and  very  important  statute  called 
the  "  statute  of  frauds,"  (a)  which  ordains  that  certain 
contracts  must  be  in  writing.  It  is  also  a  principle 
of  the  law  of  contracts  that,  with  a  few  exceptions, 
they  must  be  founded  on  what  is  called  in  law  a 
consideration,  that  is  something  must  be  given  or 
done  or  promised  to  be  given  or  done  in  return  for 
the  promise  of  the  contracting  party.  Now  a  case 
arose  in  the  state  of  Connecticut  where  the  promise 
was  in  writing,  as  required  by  the  statute  of  frauds, 
but  the  consideration  was  not  stated  in  the  writing. 


(a)  Or  more  correctly  "  An  set  for  the  prevention  of  frauds  and 
perjuries." 


1  See  p.  vii 
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In  a  suit  on  the  contract  the  question  arose  whether 
the  statute  of  frauds  required  the  consideration  as 
well  as  the  promise  to  be  evidenced  by  writing. 
The  court  held  that  it  did  not,  partly  on  the  ground 
that  it  had  been  the  general  practice  in  that  state 
not  to  express  the  consideration  in  writing,  (a) 
But  the  rule  is  different  in  England  and  in  some  of 
the  other  American  states.  Still  another  rule  is 
that  in  construing  a  law  the  court  may  consider 
the  mischief  intended  to  be  obviated  and  the  remedy 
intended  to  be  provided,  which,  as  I  have  just 
remarked,  is  the  rule  by  which  the  question  of  the 
liability  of  an  infant  on  his  fraudulent  contract -is 
denied.  To  hold  an  infant  liable  on  such  a  contract 
would  be  inconsistent  with  the  main  design  of  the 
law  makers,  viz :  to  protect  the  infant  against  his 
own  presumed  imbecility  of  mind. 

137.  Use  of  rules  of  construction  to  supply 
deficiencies  in  the  written  law. — Rules  of  construc- 
tion are  often  employed  to  correct  defects  and 
supply  deficiencies  in  the  written  law. 
"Ancient  statutes  were  accustomed  in  the  fewest 
words  to  propound  rules  of  the  utmost  possible 
generality.  The  rude  and  unbending  character 
of  those  instruments  as  rules  of  written  law  con- 
stantly required  mitigation.  It  received  it  through 
the  medium  of  judicial  construction.  Pemberton 
Ch.  J.  boasted  that  he  had,  since  he  was  born,  foi 
his  own  share,  made  more  law  than  King,  Lords 
and  Commons."  (b)  But  no  modern  judge  could 
truthfully  make  such  a  boast,  and  it  would  probably 
be  considered  somewhat  discreditable  to  him  if  he 
could.     In  ancien*.  times,  however,  when  precedents 


(a)     Sage  v.  Wilcox,  6  Conn.  84. 
(*)     Potters  Dwatrris  on  Stat.  250. 
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were  few  and  the  rules  of  law  consequently  had  to 
be  applied  in  more  generalized  forms,  while  legisla- 
tion was  much  more  infrequent  and  even  more 
unskilful  than  at  present,  the  judges  were  obliged 
to  assume  an  amount  of  legislative  power  that 
would  not  now  be  thought  befitting. 

A  case  is  sometimes  said  to  be  "within  the 
equity"  of  a  statute  ;  that  is,  the  courts  will  apply 
to  it  the  rule  contained  in  the  statute,  though  the 
words  of  the  act  do  not  strictly  apply  to  it. 

1 38-  Judicial  interpretation  annulling  the  written 
law. — It  can  not  be  denied  that  in  some  cases 
the  effect  of  judicial  interpretation  is  to  practically 
evade  and  annul  the  written  law.  A  striking 
instance  of  this  is  found  in  the  history  of  the  statutes 
of  mortmain  and  uses,  of  which  an  account  will  be 
given  in  the  next  chapter. 

139.  Authentic  interpretation. — In  some  coun- 
tries of  Europe  the  power  to  interprete  written  law 
is,  in  theory  at  least,  denied  to  the  courts,  but 
passages  of  doubtful  meaning  are  to  be  referred 
to  the  legislator  and  interpreted  by  him.  This  is 
called  "authentic  interpretation." 

140.  Legal  fictions — Legal  fictions  are  a  means 
of  judicial  legislation  not  so  much  resorted  to  now 
as  formerly,  (a)  A  legal  fiction  is  where  for  legal 
purposes  something  is  assumed  to  be  true  which  is 
not  true,  some  state  of  facts  is  treated  as  existing 
which  in  truth  does  not  exist.  Thus  the  rule  that 
all  judgments  given  during  any  term  of  a  court  are 
considered  as  having  been  given  on  the  first  day  of 
the    term,    embodies   a   legal   fiction.     Mr.  Maine 


(<7)  For  a  very  interesting  account  of  the  nature  and  osc  of  legal 
6ctions  and  their  immense  importance  in  certain  stages  of  the 
development  of  the  law,  see  Maine's  Anc.  Law,  Ch.  II. 
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defines  a  legal  fiction  as  "any  assumption  which 
conceals,  or  affects  to  conceal,  the  fact  that  a  rule  of 
law  has  undergone  alteration,  the  latter  remaining 
unchanged,  its  operation  being  modified."  (a)  The 
whole  system  of  unwritten  law  rests  on  the  fun- 
damental fiction  that  the  judge  does  not  legislate, 
but  only  interpretes  and  applies  .  existing  law. 
Another  very  important  legal  fiction  is  the  assump- 
tion that  every  person  knows  the  law.  The  reason, 
and  even  necessity,  of  such  a  rule  is  obvious.  It  is 
sometimes,  however,  rather  severe  in  its  operation. 
Thus,  in  State  v.  Goodenow  (b)  a  man  and  a  woman 
were  indicted  for  adultery.  The  woman  had  a 
husband  living  who  had  deserted  her  five  years 
before  and  married  another  woman.  On  hearing  of 
the  remarriage,  the  two  defendants  went  to  a  justice 
of  the  peace  and  asked  him  whether  they  could 
lawfully  intermarry.  He  told  them  that  they 
could,  and  at  their  request  performed  the  ceremony 
of  marriage  between  them.  The  sexual  intercourse 
between  them  took  place  after  this  ceremony  and 
under  an  honest  belief  on  their  part  that  they  were 
man  and  wife.  But  the  court  held  that  they 
were  guilty  of  adultery,  being-  presumed  to  know 
the  law. 


4.    In  his  Character  as  Sovereign  and 
to  his  own  subjects. 

141.  Law  is  made  by  the  sovereign  in  his 
capacity  as  such. — Only  those  commands  of  the 
sovereign   which  are  given  by  him  in  his  capacity 


(a)    Maine's  Anc.  Law,  Cb.  II. 

@)     Reported  in  brief  in  1  L.  and  E.  Reporter,  556. 
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as  sovereign  are  called  laws.  If  a  monarch 
makes  rules  for  the  government  of  his  children 
or  servants,  those  are  not  rules  of  municipal  law. 
Also  the  rules  which  sovereigns  now  and  then 
impose  on  other  sovereigns,  as  when  Russia  was 
fordidden  after  the  Crimean  war  to  allow  her  war 
vessels  to  pass  through  the  Dardanelles.  Foreign- 
ers, however,  who  are  temporarily  within  the 
territory  of  a  nation  are  subject  to  its  laws,  though 
they  do  not  enjoy,  the  full  right  of  the  true 
subjects. 

142.  Extra-territoriality. — Princes  traveling  in 
foreign  countries,  ambassaders,  resident  there  and 
their  suites,  the  officers  and  crews  of  public  armed 
vessels  in  foreign  waters,  armies  when  they  are 
permitted  to  pass  through  foreign  territory,  and 
the  citizens  and  subjects  of  Christian  states  in 
oriental  countries  are  to  a  greater  or  less  extent 
exempt  from  the  jurisdiction  of  the  local  govern- 
ments, either  by  treaty  or  what  is  called  the 
comity  of  nations.  This  privilege  is  known  as 
extra-territoriality. 


5.    Sanctions  farther  considered. 

143.  Mediate  and  ultimate  sanctions. — To  com- 
plete the  explanation  of  the  nature  of  municipal 
law  it  is  necessary  to  speak  somewhat  more  fully 
of  sanctions.  A  sanction  may  itself  consist  of 
another  command.  Thus,  if  A.  commits  an  assault 
upon  B.  and  B.  sues  him  and  gets  a  judgment 
against  him,  the  command  of  the  court  to  A.  to 
pay  the  damages  to  B.  is  a  part  of  the  sanction  of 
that  rule  of  law  which  forbids  A.  to  assault  B., 
or,    more   generally   speaking,    which   forbids   the 
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commission  of  assualts.  The  expense,  annoyance 
and  perhaps  obloquy  which  A.  incurs  by  befhg 
sued  may  be  regarded  as  another  part  of  the 
sanction.  The  judgment  of  the  court,  being  a 
command,  is  itself  furnished  with  a  sanction.  It 
will  be  enforced,  as  we  have  already  seen,  by 
a  writ  of  execution.  Sanctions  in  the  shape  of 
commands  may  be  called  mediate  sanctions,  be- 
cause they  require  to  be  themselves  enforced  by 
farther  sanctions.  All  other  sanctions  may  be 
called  ultimate,  not  requiring  any  farther  sanctions. 
For  instance,  if  a  man  is  imprisoned  for  stealing, 
the  imprisonment  is  the  ultimate  sanction,  there 
being  no  new  command  imposed  by  way  of  sanc- 
tion and  no  farther  sanction  to  be  in  any  event 
inflicted  for  the  original  crime  ;  though  the  thief 
may  make  himself  liable  to  new  punishment  if  he 
misbehaves  in  prison,  which  punishment,  however, 
is  not  in  any  sense  the  sanction  of  the  original  duty 
not  to  steal. 

144.  Penal,  compensatory  and  executive  sanctions. 
Sanctions  may  also  be  divided  into  penal,  com- 
pensatory and  executive. 

Penal  sanctions  are  such  as  consist  in  the 
infliction  of  evil  on  the  wrong-doer  for  the  mere 
purpose  of  punishment,  without  securing  either 
reparation  for  the  harm  done  or  performance  of 
the  duty  neglected.  Thus  a  man  who  breaks  the 
law  that  forbids  murder  is  hanged ;  if  he  breaks 
the  law  against  theft,  he  is  imprisoned  or  com- 
pelled to  pay  a  fine  to  the  sovereign.  But  the 
hanging  or  imprisonment  of  the  criminal  or  his 
paying  money  into  the  public  treasury  does  not 
undo  the  wrongful  act  nor  compensate  the  injured 
party  for  the  harm  done  to  him.  It  is  punishment 
and  nothing  more.  Usually  penal  sanctions  are 
ultimate,  but  a  sentence  that  a  criminal  commit 
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suicide,  as  in  the  case  of  Socrates  or  in  former 
times  in  Japan  an  order  to  perform  hara-kiri,  is 
an  example  of  a  mediate  penal  sanction. 

Compensatory  sanctions  are  such  as  are  designed 
to  make  compensation  to  the  person  who  is  injured 
by  the  unlawful  act.  Thus  in  the  case  just  men- 
tioned of  B.  suing  A.  for  an  assault  and  getting 
a  judgment  for  damages,  which  judgment  is 
enforced  by  a  writ  of  execution.  Both  the  mediate 
sanction,  the  command  of  the  court  to  A.  to  pay 
the  damages,  and  the  ultimate  sanction,  the  levy 
of  the  execution  by  the  sheriff,  are  designed 
simply  to  make  amends  to  B.  for  the  wrong  that 
he  has  suffered.  This  is  implied  in  the  very  name 
of  "  damages." 

Executive  sanctions  consist  in  compelling  the 
actual  performance  of  the  duty,  either  by  the 
subject  of  it  himself  or  by  some  one  on  his  behalf 
or  in  his  stead.  For  an  example  of  the  former 
kind,  suppose  that  A.  contracts  with  B.  to  sell  to 
B.  a  piece  of  land,  and  then  refuses  to  perform 
his  contract.  B.  can  sue  A.  either  for  damages 
for  his  breach  of  contract,  in  which  case  a  compen- 
satory sanction  will  be  inflicted,  or,  in  a  somewhat 
different  kind  of  action,  for  what  is  called  "  specific 
performance  "  of  the  contract.  In  the  latter  event 
the  court  will  make  a  decree  ordering  A.  to  perform 
his  contract  and  convey  the  land  to  B.,  and  will 
punish  him  by  fine  or  imprisonment  if  he  refuses. 
Such  a  decree  is  an  executive  sanction :  but  the 
fine  or  imprisonment  inflicted  would  be  a  penal 
sanction — not  of  the  original  duty,  however,  but  of 
the  new  command  But  in  certain  cases,  for 
example,  if  B.  had  rraudulently  induced  A.  to 
convey  land  to  him,  the  court  instead  of  making  a 
decree  ordering  the  reconveyance  of  the  land, 
would,  or  might,  by  its   own   decree    annul    the 
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original  fraudulent  transaction  and  give  back  the 
land  to  its  former  owner.  This  is  an  example  of 
the  second  kind  of  executive  sanctions.  So  also  if 
one  unlawfully  takes  possession  of  another's  land, 
the  true  owner  may  either  sue  for  damages  or  he 
may  sue  for  the  possession  of  the  land  itself,  in 
which  case,  if  judgment  is  given  in  his  favor,  the 
sheriff  will  eject  the  intruder1  by  force  and  reinstate 
the  plaintiff  in  the  enjoyment  of  his  rights.  Not 
only  will  courts  thus  compel  the  performance  of  a 
duty  that  has  been  broken,  but  they  will  also 
interfere  beforehand  to  prevent  the  breach.  In 
certain  cases  a  person  who  believes  that  another 
is  about  to  commit  a  wrong  against  him  may  apply 
to  the  court  and  procure  what  is  known  as  an 
"injunction,"  which  is  a  writ  issued  from  the  court 
commanding  or  enjoining  the  defendant  not  to  do 
the  unlawful  act.  If  he  disobeys  the  writ,  he  is 
liable  not  only  to  the  usual  sanctions  for  the-  un- 
lawful act,  but  to  a  severe  additional  punishment, 
in  the  shape  of  fine  or  imprisonment,  for  "  contempt 
of  court."  The  writ  of  injunction  then  may  be 
regarded  as  a  kind  of  executive  sanctions. 

145.  Why  compensatory  and  executive  sanctions 
.  are  called  sanctions. — It  may  be  said  with  consider- 
able plausibility  that  only  penal  sanctions  come  up 
to  the  definition  of  a  sanction  which  has  been  given, 
and  that  the  name  is  strictly  applicable  to  them 
only.  If  I  buy  a  horse  without  any  special 
agreement  as  to  the  price,  I  am  bound — my  duty  is 
■ — to  pay  its  reasonable  value  ;  and  if  the  owner 
sues  me,  he  will  recover  its  reasonable  value.  The 
same   result  would  follow  if,  instead  of  buying  the 


*  One  who,  on  the  death  of  the  ancester,  enters  on.  the  land,  un. 
iwfully,  before  the  heir  can  enter. 
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horse,  I  had  killed  him  by  some  negligent  or 
unlawful  act  Why  then  speak  of  a  sanction  in  one 
case  and  not  in  the  other  ?  Why  not  say  that  it  is 
my  duty  not  to  buy  the  horse,  since  if  I  buy  him  I 
must  pay  the  same  amount  of  money  which  when 
extracted  from  me  by  a  law  suit  is  called  a  sanction? 
The  necessity  of  paying  the  value  of  a  thing  does 
not  create  a  duty  not  to  buy  it,  why  then  should 
the  same  necessity  considered  as  creating  a  duty  to 
pay  for  it  when  I  have  brought  it,  or  a  duty  not  to 
destroy  it  ?  If  to  this  we  reply  that  the  law  does 
not  forbid  the  buying  a  horse  but  does  forbid  the 
refusal  to  pay  the  price  or  the  killing  it,  the  answer 
te  ready  : — "  The  only  way  in  which  we  can  know 
that  the  law  has  forbidden  the  refusal  to  pay  or  the 
killing  is  found  in  the  fact  that  it  will  compel  the 
person  who  does  so  to  pay  the  value."  There  are 
three  reasons  why  we  call  these  sanctions  : — First. 
The  person  who  buys  the  horse,  although  he  is 
bound  to  pay  the  price,  can  not  be  sued  for  it  until 
the  debt  becomes  due  and  payment  has  been 
refused  ;  that  is,  until  he  has  broken  the  original 
duty.  It  is  an  essential  characteristic  of  a  sanction 
that  as  soon  as  the  act  constituting  the  breach  of 
duty  is  committed  the  sanction  can  be  at  once 
inflicted  without  any  farther  act  on  the  part  of  the 
wrong-doer.  The  sanction  in  the  case  supposed 
does  not  consist  in  the  necessity  'of  paying  the  value 
of  the  horse,  but  in  the  command  of  the  court 
ordering  the  defendant  to  do  so,  and  ultimately  in 
the  proceedings  of  the  sheriff  under  a  writ  of 
execution.  Now  in  case  of  the  refusal  to  pay  the 
debt  or  of  the  killing  of  the  horse,  those  sanctions 
can  be  at  once  inflicted;  whereas  in  the  case  of  a 
purchase  of  the  horse  they  can  not  be  inflicted  until 
the  debt  has  come  due  and  been  refused,  that  is 
until  a  farther  act  has   been   done  by  the    buyer, 
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Therefore  it  appears,  that  the  sanction  which  implies 
a  command,  or  by  whose  existence  the  existence  of 
a  command  is  made  known,  does  not  refer — and 
hence  the  command  does  not  refer — to  the  buying 
the  horse,  but  to  the  refusal  to  pay  for  him.  This 
at  least  is  the  legal  theory.  It  is  true,  however, 
that  in  the  English  law  a  creditor  whose  debt  is 
payable  on  demand  or  payable  immediately — as  is 
the  case  whenever  no  delay  of  payment  is  expressly 
or  impliedly  agreed  on — may  sue  for  the  debt  at 
once  without  making  any  demand,  and  of  course 
without  any  actual  refusal.  Thus,  if  I  lend  money 
to  a  person  without  mentioning  any  time  of  re- 
payment, I  may  sue  him  for  the  debt  at  once, 
without  making  any  demand  for  it  and  consequent- 
ly without  any  actual  refusal  on  his  part  to  return 
it.  This  is  apparently  not  in  accordance  with  the 
views  which  I  have  just  stated.  But  the  contradic- 
tion, although  existing  de  facto1,  does  not  exist 
in  theory.  The  mere  non-payment  when  due  of 
a  debt  due  at  a  certain  time  is  considered  as 
equivalent  to  a  refusal  to  pay  it,  and  it  is  rule 
of  law  that  a  debt  for  whose  payment  no  time  is 
fixed  is  due  immediately.  Therefore,  by  a  kind 
of  legal  fiction,  a  debt  due  immediately  is  consider- 
ed as  having  been  demanded  and  refused.  The 
same  rule  is  applied  to  debts  expressly  due  "  on 
demand" — for  instance,  promissory  notes  and  bills 
of  exchange   {a) — by   means  of  the  farther   legal 


(3)  A  promissory  note  and  a  bill  of  exchange  are  both,  in  effect, 
written  promises  to  pay  a  definite  sura  of  money  after  a  definite  period 
of  time. 


•  See  p.  viiL 
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fiction  that  the  bringing  a  suit  is  equivalent  to 
a  demand ;  a  fiction  which,  besides  being  unjust, 
is  absurd  on  its  face,  because,  even  if  a  suit  is 
a  demand,  yet  it  is  a  fundamental  rule  of  law 
that  the  plaintiff  can  not  prevail  unless  his  right 
of  action  was  complete  before  the  commencement 
of  the  suit,  which  it  could  not  be  unless  a  demand 
had  already  been  made.  The  theory  of  the  law, 
then,  agrees  with  what  I  have  said ;  and  the 
practical  rule — which  is  fortunately  confined  to  the 
English  law — ,  besides  being  grossly  unjust,  is 
inconsistent  with  other  acknowledged  principles. 
It  is  to  be  hoped  that  its  presence  will  not  long  be 
allowed  to  disfigure  the  law.  Secondly.  Even  when 
only  compensatory  sanctions  are  inflicted,  there  are 
also  incident  to  them  usually  costs  to  be  paid  by 
the  defeated  party,  as  well  as  always  the  trouble 
and  expense  and  often  the  opprobrium  of  a  law 
suit.  These  can  not  be  regarded  as  penal  sanc- 
tions, for  they  are  not  inflicted  as  punishment, 
but  are  rather,  as  I  have  called  them  incidents 
of  all  sanctions.  They  operate,  however,  as  sanc- 
tions ;  and  many  a  man  will  pay  a  debt,  which 
otherwise  he  would  not  pay,  rather  than  be  sued 
for  the  amount.  Thirdly.  All  three  kinds  of 
sanctions  are  enforced  in  the  courts  by  the  same 
kind  of  proceedings  in  general,  and  often  two 
different  kinds  are  inflicted  in  the  same  suit  or 
prosecution  ;  so  that,  even  if  from  a  purely  philoso- 
phical point  of  view  they  were  of  quite  different 
natures,  it  would  still  be  convenient  for  legal 
purposes  to  class  them  under  one  common  name. 
Penal  sanctions,  however,  may  be  regarded  as  in 
a  sense  the  typical  kind  of  sanctions,  exhibiting 
their  nature  in  a  more  striking  form. 

146.     Laws   sanctioned    by    nullities.      Void   and 
voidable  acts. — Laws  are  sometimes  sanctioned  by 
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nullities,  which  may  be  regarded  as  a  peculiar  kind 
of  executive  sanction.  That  is,  the  law,  instead 
of  inflicting  a  penalty  or  giving  a  right  of  action 
for  the  breach  of  a  duty,  simply  declares  that  all 
transactions  in  violation  of  it  shall  be  void.  For 
instance,  a  contract  to  commit  a  crime  is  void.     If 

A.  hires  B.  to  make  an  assault  upon  C,  and  after- 
wards refuses   to  pay  the   promised   reward,  and 

B.  sues  him  for  a  breach  of  contract,  the  plaintiff 
can  not  recover.  The  court  will  refuse  to  recognize 
in  any  way  the  existence  of  such  a  contract,  and 
will  leave  the  doer  of  the  act  without  any  redress 
for  his  employer's  perfidy1.  Some  acts  are  totally 
void  under  all  circumstances  and  for  all  purposes  ; 
other  are  good  until  one  of  the  parties  sets  them 
aside,  either  by  his  own  act  or  by  the  decree  of 
a  court  made  on  his  application.  Thus,  if  one 
buys  a  piece  of  land  from  an  infant,  the  infant  on 
coming  of  age  can  annul  the  sale  and  take  back 
the  land  on  refunding  the  price  ;  but  if  he  does 
not  do  so,  the  sale  remains  valid.  Also  if  A. 
makes  a  fraudulent  sale  of  his  property  to  B.  in 
order  to  prevent  his  creditors  from  seizing  it  on 
execution  to  satisfy  their  debts,  the  sale  is  good 
as  between  A.  and  B.,  and  as  against  every  other 
person  except  the  creditors,  who,  however,  may 
seize  it  notwithstanding  the  sale.  Acts  of  the 
former  kind  are  said  to  be  void,  while  those  which 
are  valid  until  set  aside  are  called  voidable.  The 
distinction  between  void  and  voidable  acts  is  of 
great  importance  in  law,  and  must  be  carefully 
born  in  mind. 


1  The  act  of  one  who  has  engaged  his  faith  to  do  a  thing,  and  does 
not  do  it,  but  does  the  contrary. 
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IV.— CERTAIN  KINDS  OF  LAW  NOT 
MUNICIPAL  LAW. 


147.  Some  kinds  of  law  improperly  so  called. — 
Having  thus  stated  the  definition  of  municipal  law 
and  explained  the  meaning  of  its  different  parts, 
it  only  remains  in  this  chapter  to  notice  two  or 
three  kinds  of  law,  or  so  called  law,  which  are 
not  municipal  law,  because  they  lack  some  one  or 
more  of  its  essential  characteristics. 


1.    International  Law. 


148.  Its  nature. — The  first  of  these  is  inter- 
national law  or  the  law  of  nations,  sometimes  also, 
though  improperly,  called  jus  gentium1.  The  true 
meaning  of  jus  gentium  will  be  explained  in  the 
next  chapter.  International  law  consists  of  those 
usages  which  are  generally  observed  by  nations  in 
their  intercourse  with  each  other  or  with  each  other's 
citizens  or  subjects. 

They  differ  from  true  laws  in  not  being  imposed 
by  any  sovereign  or  superior  and  in  having  no 
definite  sanction.  A  portion  of  them  are  contained, 
in  treaties  made  between  various  nations,  and  are 
thus  the  result  of  mere  promises  or  agreements. 
A  still  larger  part  are  what  Mr.  Austin  calls  rules  of 
positive  morality,  i.e.  they  are  based  on  such  general 

1  See  p.  ix. 
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notions  of  moral  right  or  of  expediency  as  happen 
to  be  sufficiently  prevalent  at  any  given  time  to 
attract  attention  strongly,  such,  for  instance,  as  the 
principle  that  prisoners  taken  in  war  shall  not  be 
butchered  nor  treated  with  barbarity.  All  these 
rules,  if  for  convenience  sake  we  may  call  them  so, 
have  no  definite  sanctions,  but  are  upheld  in  a 
somewhat  indefinite  way  by  the  fear  of  incurring 
disapprobation  or  arousing  unfriendly  feeling  or 
even  of  provoking  acts  of  hostility  on  the  part  of 
other  nations.  Considerable  confusion  exists 
between  what  actually  is  accepted  as  international 
law  and  what  in  the  opinion  of  writers  treatises 
ought  to  be.  Usages  differ,  too,  between  different 
nations ;  and  there  is  considerable  difference  of 
opinion — and  unfortunately  too  often  a  still  greatei 
difference  in  practice — as  to  how  far  the  rules  of 
international  law  apply  at  all  outside  of  the  inter- 
course of  Christian  states  among  themselves.  All 
this  gives  an  indefiniteness  to  the  whole  subject 
highly  inconsistent  with  the  notion  of  law. 

Certain  portions,  however,  of  international  law 
are  truly  law.  Thus  the  rule  that  an  ambassador 
shall  not  be  sued  in  the  courts  of  the  nation  to 
which  he  is  accredited,  or  the  rule  that  a  marriage 
valid  where  it  is  made  is  valid  every  where,  is  a  rule 
of  municipal  law.  A  suit  brought  against  an 
ambassador  will  fail ;  the  rights  of  the  husband  and 
wife  will  be  recognized  and  protected  by  courts. 
The  same  is  true  of  nearly  all  the  rules  which  are 
included  in  what  is  called  "  private  international 
law."  But  it  must  be  observed  that  even  this  part 
of  international  law  is  not  law  as  between  nations  ; 
it  only  becomes  law  by  being  adopted  as  a  portion 
of  the  municipal  law  of  particular  nations,  and 
may  therefore  be  law  in  one  nation  and  not 
in  another. 
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2.    The  law  of  Nature. 

149.  Natural  law. — The  law  of  nature  or  natural 
law  is  a  species  oipseudo1  law  which  has  occupied  a 
great  deal  of  the  attention  of  writers  on  jurisprudence 
in  the  nations  of  continental  Europe,  and  has  been 
the  source  of  no  little  confusion  and  obscurity  in  the 
law,  and  wild  and  foolish  theorizing,  and  unfortun- 
ately of  equally  wild  acting,  in  the  politics  of  those 
countries.  It  is  the  very  tap-root  of  communism. 
Fortunately  it  never  took  any  strong  hold  of  English 
and  American  legal  thought,  though  it  crops  out  in 
the  "glittering  generalities"  of  the  opening  of  the 
Declaration  of  Independence  of  the  United  States, 
and  to  it  is  the  favorite  appeal  of  demagogues  ol 
every  stripe. 

1 50.  Origin  of  the  notion  of  a  law  of  nature. — 
The  idea  of  a  law  of  nature  came  to  us  from  the 
Greek  philosophers.  They  conceived  of  some 
single  grand  and  simple  principle,  norm  or  "  law," 
(not  in  the  sense  of  a  command,  but  more  akin  to 
the  idea  of  law,  or  possibly  of  force,  as  it  appears  in 
physical  science)  pervading  the  whole  physical  and 
moral  universe,  and  which  ought  to  have  produced, 
and  would  have  produced  had  it  not  been  interfered 
with  by  certain  disturbing  causes  unfortunately 
introduced,  a  less  apparently  irregular  happening 
of  events  in  the  physical  world,  and  a  more  simple 
and  noble  manner  of  living  among  men.  "  To  live 
according  to  nature,"  that  is,  by  virtue,  self-control 
and  study  to  discover  this  unknown  law  of  nature 
and  to  shape  one's  life  in  accordance  with  its 
conditions,    was   the    chief   duty    of    man.     From 


•  See  p.  *i. 
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Greece  the  theory  of  a  law  of  nature  found 
its  way  to  Rome.  But  the  chief  students  of  Greek 
philosophy  in  Rome  were  the  lawyers,  and  they,  as 
was  very  natural,  in  their  speculations  gave  to 
what  had  been  before  purely  a  philosophical  theory 
a  juridical  complexion,  and  infused  into  it  the 
entirely  incongruous  element  of  authority  or 
command  which  is  characteristic  of  law  in  the 
true  sense.  They  treated  the  idea  of  natural 
law  as  though  there  had  been  in  fact  in  ex- 
istence somewhere  a  law-giver  called  "nature."  (a) 
who  imposed  rules  on  men,  which  rules  were  in 
some  not  exactly  defined  sense  superior  to  any 
laws  of  merely  human  making.  The  peculiar 
condition  in  which  the  Roman  law  then  was,  as 
will  be  explained  in  the  next  chapter,  facilitated 
this  confusion.  From  the  Roman  lawyers  the 
notion  was  handed  down  to  modern  writers  with 
this  foreign  element  inhering  in  it.  The  essential 
incompatibility,  however,  between  the  original 
Greek  notion  and  the  Roman  addition  has  been 
one  fertile  source  of  the  obscurity  that  has  always 
hung  over  the  the  theory  of  natural  law.  Reason- 
ings and  propositions  which,  whether  true  or  not, 
are  in  harmony  with  the  primitive  conception, 
become  utterly  meaningless  and  delusive  when,  by 
an1  almost  unavoidable  association  of  ideas,  they 
are  carried  over  and  sought  to  be  realized  in  con- 
nection with  the  idea  of  true  imperative  law. 

151.  Modern  forms  of  the  idea  of  a  law  of 
nature. — In  modern  times  it  has  taken  the  shape  of 
some  kind  of  a  transcendental  system  of  rules  and 


(a)  I  do  not  mean  that  they  actually  believed  that  there  was  any 
such  lawgiver.  They  never  fully  worked  out  the  conception.  But  the 
theory  of  a  law  of  nature,  if  pushed  to  its  logical  conclusion,  necessarily 
implies  the  notion  of  some  kind  of  a  law-giver. 
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resulting  duties  and  rights,  inherent  in  the  nature 
of  things,  unchangeable  and  authoritative.  It  is 
impossible  to  state  it  with  definiteness — except  by 
resolving  it  into  the  divine  law — because,  as  we 
have  seen,  the  idea  itself  is  made  up  of  two  in- 
consistent elements. 

152.  The  practical  result  of  attempting  to 
administer- natural  law. — I  wish  now,  without  going 
into  any  fuller  discussion  of  the  character  of  the 
so-called  law  of  nature,  to  call  the  reader's 
attention  to  the  only  point  in  connection  with  it 
that  is  important  for  our  present  purpose,  namely, 
the  practical  shape  which  it  must  necessarily  take 
whenever  any  attempt  is  made  to  enforce  it  as 
municipal  law.  Where  is  the  judge  to  look  for  the 
law  ?  Evidently  statutes  and  precedents  are  of  no 
value  here.  These  derive  their  force  from  the  fact 
that  they  do  more  than  express  the  law,  they 
practically  make  it.  (a)  Unless  a  statute  is 
unconstitutional  or  a  decision  so  plainly  erroneous 
that  another  court  will  overrule  it,  what  it  declares 
to  be  law  is  ipso  facto  law.  If  there  were  an  im- 
mutable law  not  contained  in  statutes  and  prece- 
dents, it  were  mere  useless  pains  to  waste  time 
on  them.  The  saying  of  the  Caliph  Omar,  when 
he  burned  the  Alexandrian  library:  "If  these 
writings  of  the  Greeks  agree  with  the  Koran, 
they  are  useless  and  not  to  be  preserved ;  if  they 
disagree,  they  are  pernicious  and  ought  to  be 
destroyed,"  exactly  applies.  But  by  the  theory,  the 
law  of  nature  is  just  such  a  complete  and  immutable 
law.  Shall  the  court  seek  information  in  the  works 
of  philosophers?     TThey  are   useless   for  the  same 


(«)     Though,  as  we  have  seen,  in  theory  of  law  precedents  only 
declare  the  pre-existing  law,  without  making  any  change  in  it. 
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reasons.  The  judge,  then,  can  only  decide  accord- 
ing to  his  own  opinion  of  what  the  law  of  nature 
requires  in  the  case  before  him.  That  is,  since  no 
one  pretends  that  the  law  of  nature  is  contrary  to 
justice,  good  morals  or  general  expediency,  the 
private  opinion  of  the  particular  judge  who  happens 
to  be  trying  the  case  as  to  what  is  just  or  morally 
right  or  expedient  must,  for  practical  purposes,  be 
taken  as  the  rule  of  law. 

Now  if  the  law  of  nature,  being  thus  immutable, 
happens  to  conflict  with  the  positive  municipal  law, 
one  or  the  other  must  yield.  If  the  law  of  nature  is 
to  prevail,  the  practical  result  is  that  all  judges  are 
to  decide  all  cases  as  they  think  best;  that  is,  the 
supreme  legislative  power  is  transferred  to  the 
courts,  and  the  judges  of  the  highest  court  hold  the 
sovereignty,  are  despots. 

If,  on  the  other  hand,  the  positive  municipal  law 
is  to  prevail,  the  judges  will  exercise  a  similar 
despotic  power  within  certain  limits,  instead  of  an 
Unlimited  one;  or  rather,  since  it  is  hardly  possible 
that  at  the  present  day  a  case  can  arise  which  can 
not  be  covered  by  some  established  principle  ol 
laW;  there  will  be  no  room  left  for  the  operation  of 
the  law  of  nature  except  in  the  shape  of  that  simple 
rule  of  construction  of  which  I  have  already  spo- 
ken, viz :  that  the  law-maker  is  never  to  be 
presumed  to  have  intended  to  make  an  unjust, 
immoral  or  inexpedient  law  unless  his  language 
will  admit  of  no  other  construction  ;  in  which  case 
the  court  must  enforce  the  law  as  it  is,  without 
troubling  itself  about  the  law  of  nature. 

153.  The  divine  law. — By  some  writers  the  law 
of  nature  is  treated  as  synonymous  with  the  divine 
law  or  law  of  God,  or  with  that  portion  of  the 
divine  law  which  has  not  been  specially  revealed, 
but  left  to  be  found  out  by  reason  and  consciencr 
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Now  if  a  Supreme  Being  has  really  given  to  men 
a  code  of  rules  for  their  conduct,  and  threatened 
with  his  displeasure  all  who  disobey  them ;  not 
to  speak  of  higher  motives,  he  is  of  all  fools  the 
greatest  who  does  not  obey  them.  But  still  they 
are  not  municipal  law  nor  cognizable  by  the 
courts.  The  courts  derive  their  being  and  all  their 
powers  from  the  sovereign,  and  have  therefore  no 
legal  duty  to  enforce  any  laws  but  his.  If  he 
command  them  to  enforce  the  divine  law  or  the 
law  of  nature,  he  thereby  adopts  those  laws  and 
makes  them  his  own  ;  and  they  are  enforced  by 
the  courts,  not  as  being  laws  of  nature  or  of 
God,  but  as  being  the  laws  of  the  sovereign. 
Sins  become  crimes,  acts  "against  nature"  become 
illegal  acts,  and  as  such  only  they  are  punished  by 
the  courts. 

So  far  as  these  laws  are  not  explicitly  revealed, 
they  stand  for  practical  legal  purposes  on  the  same 
footing  as  the  so-called  law  of  nature. , 

On  the  other  hand,  the  slightest  acquaintance 
with  the  Bible — and,  I  presume,  with  the  sacred 
books  of  any  religion — will  show  that  it  is  entirely 
unfitted  for  a  law-book.  The  few  direct  precepts 
that  it  does  contain,  like  the  ancient  statutes  that 
Lord  Holt  spoke  of,  are  "  accustomed  in  the  fewest 
words  to  propound  rules  of  the  utmost  generality  "; 
and,  as  in  the  case  of  those  statutes,  and  to  a  much 
greater  degree,  nearly  all  their  practical  efficacy 
would  have  to  be  put  into  them  by  construction. 
The  command  "  thou  shalt  not  steal,"  is  nothing 
unless  we  know  what  acts  amount  to  theft.  Does 
it  include  burglary,  forgery,  the  misapplication  of 
trust  funds  ?  How  are  we  to  know  whether  it 
does  or  not  i  If  not,  what  is  the  divine  law  on 
those  subjects  ?  But  this  is  one  of  the  most 
explicit  of  all  the  scriptural  precepts.     In  constru- 
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ing  the  "golden  rule"  (a)  are  we  to  assume  as  a 
rule  of  construction  that  every  man  shall  be  pre- 
sumed to  wish  to  hgve  done  to  him  what  is  morally 
right  and  really  best  for  him  ?  If  so,  who  shall 
decide  what  is  right  and  best  ?  All  these  questions 
admit  of  only  one  practical  answer ;  the  judge 
who  happens  to  be  trying  the  case  must  decide 
as  he  thihks  best. 

1 54.  Real  character  of  natural  law  and  related 
notions. — In  a  word  ;  the  "  law  of  nature."  in  its 
jural  use,  originated  in  an  attempt  to  make  a 
vague  metaphysical  theory  do  duty  as  an  impera- 
tive rule  of  law.  In  actual  practical  application  in 
the  courts,  it  would  mean  neither  more  or  less 
than  the  opinion  of  the  individual  judge,  without 
the  guidance  of  rules  or  precedents,  as  to  what 
was  just,  morally  right  or  expedient.  If  it  is 
superior  to  the  positive  municipal  law,  it  is  simply 
another  name  for  despotic  power  in  the  hands  of 
the  judge.  If  inferior,  it  amounts  to  a  mere  rule 
of  construction  in  doubtful  cases,  of  considerable 
importance,  it  is  true,  and  frequent  application, 
but  which  it  is  foolish  to  call  by  any  such  preten- 
tious and  misleading  name. 

Of  those  other  high-sounding  phrases,  "natural 
right,"  "  natural  justice,"  "  common  right,"  "gene- 
ral utility,"  and  that  philosophical  and  historical 
absurdity,  the  "social  compact,"  the  same  may 
be  said.  All  of  these  expressions  do  actually  either 
express  or  vaguely  hint  at  ideas  and  principles 
of  very  noble  and  important  meaning,  for  which 
men  have  not  been  unwilling  to  die,  and  without 
which  not  only  law  but  civilization  itself  would 
cease  to  exist  and  men  would  not  differ  from  their 


(a)     "  As  ye  would  that  men  should  do  to  you,  do  ye  also  to  them 
likewise."  Luke  vi,  31. 


140  FIRST  PRINCIPLES  OF  LAW.   §§  155-156. 

ancestral  apes  in  any  respect  worth  discussing.  But 
in  legal  science  they  either  mean  vastly  too  much, 
or  so  little  that  their  presence  there  is  an  absurdi- 
ty and  a  nuisance.  <-- 

155.  Malum  in  se  and  malum  prohibitum. — 
Closely  connected  with  the  notion  of  natural  or 
divine  law  is  the  division  of  wrongful  acts  into  such 
as  are  mala  in  se  and  such  as  are  only  mala  quia 
prohibita  or,  as  it  is  more  commonly  written,  mala 
prohibita.  Mala  in  se,  or  things  wrong  in  them- 
selves, are  those  that  are  considered  to  be  contrary 
to  good  morals,  to  be  wicked  or  morally  wrong, 
such  as  theft  or  murder  ;  while  mala  prohibita  are 
acts  not  necessarily  immoral  but  wrongful  because 
forbidden    by   positive    law,   such  as   smuggling  or 

'  carrying  on  a  trade  that  requires  a  license  without 
having  one.  Formerly  this  distinction  was  sup- 
posed to  be  of  much  importance,  and  was  occasion- 
ally made  the  basis  of  legal  rules  ;  but  now  it  is 
generally  conceded  that  if  an  act  is  forbidden  by 
law  the  grounds  of  the  prohibition  are  immaterial 
and  its  illegal  character  is  the  same  whether  it  is 
also  morally  wrong  or  not.  Of  course  the  question 
what  are  immoral  acts  would  be  answered  differently 
in  different  communities  and  ages.  A  hundred  years 
ago  few  persons  thought  slavery  wrong,  though 
most  people  in  civilized  countries  would  now  admit 
that  the  characterization  of  it  as  "  the  sum  of  all 
villanies  "  was  only  slightly  exaggerated.  Suicide 
in  certain  cases  was,  till  only  lately,  held  a  laudable 
act  in  Japan,  though  deeply  reprobated  by  the 
public  sentiment  of  all  Christian  countries. 

3.    Physical  Laws. 

156.  Physical  laws. — Of  physical  laws  I  have 
already  spoken.     In  a  juridical  sense  they  p.r°  not 
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"  laws "  at  all,  but  mere  formula  expressing 
the  fact  that  certain  uniformities  exist  in  the 
happening  of  natural  phenomena  analogous  to 
these  that  result  from  obedience  to  law. 

There  is  a  very  famous  passage  in  the  works  of 
Hooker,  a  celebrated  English  divine,  which  is  one 
of  the  most  eloquent  and  sublime  to  be  found  in 
the  language,  in  which  this  distinction  is  quite  over- 
looked. "  Of  law  there  can  be  no  less  acknowledged 
than  that  her  seat  is  the  bosom  of  God,  her  voice 
the  harmony  of  the  world.  All  things  in  heaven 
and  earth  do  her  homage,  the  very  least  as  feeling 
her  care,  the  greatest  as  not  exempted  from  her 
power  :  both  angels,  men  and  creatures,  of  what 
condition  soever,  though  each  in  different  sort  and 
manner,  yet  all  with  uniform  consent,  admiring 
her  as  the  mother  of  their  peace  and  joy."^  From 
a  legal  point  of  view  this  is  magnificent  nonsense. 


CHAPTER  III. 


THE  CIVIL  AND  COMMON  LAW. 


Synopsis. 

Sections 

Introductory.    The  civil  and  common  law 157 — 15& 

I. — The  civil  law. 

1.  The  early  Roman  law. 

The  Twelve  Tables 159- 

The  responsa  prudenlum 160 — l6l. 

Early  Roman  written  law 162. 

The/*«  gentium 163 — 104- 

The  edict 165— 167. 

2.  Codes. 

The  corpus  juris '. 168. 

Modern  codes 169. 

IL — The  common  law. 

I.    The  early  English  law. 

Various  meanings  of  "  common  law."   ..     ..  170. 

Origin  and  nature  of  the  common  law. . .     . .  171 — 172. 

Effect  upon  it  of  the  civil  law.         173- 

Limitations  on  judicial  legislation 174- 

The  common  law  courts. . .      .-. 175 — 17^- 

Chancery 177- 

Common  law  action. 

The  old  actions 170—185. 

Actions  on  the  case 186 — 188. 

Their  inadequacy 189. 

i%    Equity. 

Origin  of  equity  law. 

Petitions  to  the  chancellor 190 — 191. 

Growth  of  a  new  body  of  law 192. 

Uses  and  trusts 193 — 197- 

Nature  of  equity. 

Equitable  duties  and  rights.             . .      . .  198 — 20a 

Difference  between  law  and  equity.       . .  201. 

3.  The  canon  law .'.      . .  202. 

4.  Maritime  law  . .              203. 

5.  The  civil  law  courts.      , 204, 

6.  Mercantile  law.       ,      205. 

J.    Use  of  Latin  and  French  languages 206. 


§§  I57-J58-     THE  CIVIL  AND  COMON  LAW.  143 

Sections 

8.  The  Judicature  Act 207. 

9.  Common  law  in  the  United  States. 

American  law 208 — 209. 

The  federal  courts 210. 

The  state  courts 211. 


157.  The  civil  law. — There  are  two  great  systems 
of  law,  one  or  the  other  of  which  prevails  in  nearly 
every  Christian  nation. 

One  is  the  civil  law,  or  Roman  law,  which,  as 
was  remarked  in  the  preceding  chapter,  was  the 
municipal  law  first  of  the  city  of  Rome,  then  of  the 
Roman  republic  and  empire,  and  finally  of  most  of 
the  European  nations  into  which  the  Roman 
empire  afterwards  broke  up.  It  is  still  the  founda- 
tion of  the  law  of  the  greater  part  of  western  Europe. 

The  word  civil,  in  English  law,  is  used  in 
opposition  to  criminal  to  denote  that  part  of  the 
law  which  is  not  concerned  with  crimes  and  their 
punishments  ;  thus  an  action  to  recover  a  debt  is  a 
civil  suit,  prosecution  for  murder,  a  criminal  pro- 
ceeding. The  word  is  also  used  in  opposition  to 
military  or  naval.  A  judge  or  congressman  is  called 
a  civil  officer,  while  a  general  or  admiral  is  a 
military  or  naval  officer. 

158.  The  common  law. — The  other  system  of  law 
is  the  English  or  common  law,  which  grew  up  in 
England,  and  now  prevails  in  Great  Britain,  most 
of  her  colonies  and  the  United  States,  except  the 
state  of  Louisiana,  whose  law  is  based  on  the  civil 
law. 
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I.— THE  CIVIL  LAW. 


ir.    The  early  Roman  Law. 

i  59.  Early  history  of  the  civil  law.  The  Twelve 
Tables. — I  will  give  a  brief  sketch  of  the  growth  of 
these  two  systems,  beginning  with  the  civil  law, 
which  is  the  order.  -■  After  the  abolition  of  the 
kingship  at  Rome  the  laws  remained  for  a  while 
wholly  unwritten,  and  the  knowledge  of  them  was 
confined  to  the  patrician  order,  from  among  whom 
exclusively  the  consuls  and  the  other  chief  officers 
of  the  state  were  selected.  This  gave  many 
opportunities  for  the  exercise  of  oppression  and 
arbitrary  power,  so  that  the  plebeians  demanded 
that  the  laws  should  be  reduced  to  writing,  in  order 
that  all  might  be  able  to  know  them.  Accordingly, 
about  the  middle  of  the  fourth  century  before 
Christ,  after  much  conflict,  an  embassy  was  sent 
Greece  to  examine  the  laws  of  Solon  at  Athens  and 
other  Greek  laws.  On  its  return  in  the 
year  451  ten  persons  were  chosen,  called 
from  their  number  decemviri,  to  whom  was  entrusted 
the  preparation  of  a  code.  This  commission  and 
similar  ones  appointed  the  next  year  and  the  year 
after  drew  up  the  celebrated  laws  of  the  Twelve 
Tables,  so  called  because  they  were  engraved  on 
twelve  plates  or  tables  of  copper  and  set  up  in  the 
Forum.  They  contained  a  jumble  of  moral  and 
legal  rules,  unsysttmatically  arranged  and  couched, 
like  all  ancient  statutes,  in  brief,  elliptical  and 
obscure  language,  reflecting  the  rude  and  simple 
manners  of  the  times.  It  is  not  probable  that  they 
made   any  considerable  change  in   the    previously 
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existing-  law  Theoretically  they  contained  the 
whole  body  of  the  Roman  law.  Arotfrtd  this 
nucleus  oi  written  law  there  grew  up  in  course  of 
time,  by  the  same  process  of  interpretation  and 
following  of  precedents  that  I  have  already 
described,  a  mass  of  unwritten  law,  which  at  last 
immensely  exceeded  in  bulk  and  importance  the 
written  law  of  which  it  all  the  time  was  supposed  to 
be  merely  explanatory. 

160.  The  Roman  urtwritte'n  law.  'The  responsa 
prudentum. — But  the  Roman  unwritten  law  differed 
in  one  very  important  point  from  the  English;  It 
too,  as  I  have  said,  was  built  up  by  precedents  ;  but 
its  precedents,  instead  of  being  actual  cases  decided 
by  the  courts  and  preserved  in  books  of  reports, 
consisted  of  the  opinions  of  eminent  lawyers  on 
questions  which  arose  in  their  daily  practice. 
These  lawyers  were  called  juris-consults  (j'ttris- 
consulti),  and  their  opinions  responsa  prudentum  or 
answers  of  the  learned.  This  was  not  strictly 
speaking  judicial  legislation,  but  rather  legislation 
by  the  bar.  I  quote  Mr.  Maine's  account  of  the 
growth  of  this  unwritten  law.  (a)  "  The  form  of 
these  Responses  varied  a  good  deal  at  different 
periods  of  the  Roman  jurisprudence,  but  throughout 
its  whole  course  they  consisted  of  explanatory 
glosses  on  authoritative  written  documents,  and  at 
first  they  were  exclusively  collections  of  opinions 
interpretative  of  the  twelve  tables.  As  with  us,  all 
legal  language  adjusted  itself  to  the  assumption  that 
the  text  of  the  old  code  remained  unchanged. 
There  was  the  express  rule,  It  overrode  gloss  and 
comments,  and  no  one  openly  admitted  that  any 
interpretation   of  it,   however   eminent  the    inter- 


Co)  Maine's  Anc,  Law,  Ch.  II. 
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pretator,  was  safe  from  revision  on  appeal  to  the 
venerable  texts.  Yet  in  point  of  fact,  books  of 
responses  bearing  the  names  of  leading  juris- 
consults, obtained  an  authority  at  least  equal  to 
that  of  our  reported  cases,  and  constantly  modified, 
limited  or  practically  overruled  the  provisions  of 
the  Decemviral  law.  The  authors  of  the  new 
jurisprudence  during  the  whole  progress  of  its 
formation  professed  the  most  sedulous  respect  for 
the  letter  of  the  code.  They  were  merely  ex- 
plaining it,  deciphering  it,  bringing  out  its  full 
meaning  ;  but  then  in  the  result,  by  piecing  texts 
together,  by  adjusting  the  law  to  states  of  fact  which 
actually  presented  themselves  and  by  speculat- 
ing on  its  possible  application  to  others  which  might 
occur,  by  introducing  principles  of  interpretation 
derived  from  the  exegesis  of"  other  written  docu- 
ments which  fell  under  their  observation,  they 
educed  a  vast  variety  of  canons  which  had  never 
been  dreamed  of  by  the  compilers  of  the  Twelve 
Tables,  and  which  were  in  truth  rarely  or  never 
to  be  found  there.  All  these  treatises  of  the 
juris-consults  claimed  respect  on  the  ground  of 
their  assumed  conformity  with  the  code,  but  their 
comparative  authority  depended  on  the  reputation 
of  the  particular  juris-consults  who  gave  them  to 
the  world.  Any  name  of  universally  acknowledged 
greatness  clothed  a  Book  of  Responses  with  a 
binding  force  hardly  less  than  that  which  belonged 
to  enactments  of  the  legislature  ;  and  such  a  book 
in  its  turn  constituted  a  new  foundation  on  which  a 
further  body  of  jurisprudence  might  rest/"  At  first 
any  lawyer  could  give  responses  ;  but  under  the 
emperor  Augustus  this  right,  having  been  abused 
by  incompetent  persons,  was  restricted  to  juris- 
consults who  were  commissioned  by  the  emperor 
for  that  purpose. 
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161.  Effects  of  the  Roman  rn.it hod  of  developing 
the  unwritten  law. — This  method  of  developing  the 
law  naturally  produced  two  results.  First,  the 
growth  of  law  was  more  rapid  and  more  sym- 
metrical than  if  the  agencies  of  growth  had  been 
limited,  as  in  the  English  law,  to  actual  judicial 
decisions.  Under  the  latter  the  number  of  preced- 
ents, filling  hundreds  of  volumes  of  reports, 
enormous  as  it  seems  at  first  sight,  is  limited. 
Years  may  elapse  before  any  case  arises,  by 
deciding  which  the  judges  can  lay  to  rest  some 
mooted  question  (a).  And  when  the  case  does 
arise,  its  peculiar  circumstances  may  be  such  that 
the  rule  of  law  actually  enunciated  by  the  judges 
will  not  be  a  broad  and  comprehensive  one,  but 
a  special  application  of  a  principle,  a  sub-rule,  whose 
relation  to  any  general  principle  may  not  be 
clear.  But  under  a  system  where  an  imaginary 
combination  of  facts  was  just  as  good  material  to 
work-  on  as  a  real  case,  data  could  be  multiplied 
at  pleasure,  and  the  facilities  for  evolving  a  general 
rule  were  immensely  increased.  In  the  second 
place,  this  way  of  making  law  provides  for  no 
authoritative  arbiter  between  conflicting  individual 
opinions.  The  result  was  that  the  Roman  lawyers 
were  divided  into  two  rival  schools  or  sects,  the 
Sabinian  and  the  Proculian,  who  differed  in  their 
views  on  many  important  points,  so  that  the  same 
case  might  be  decided  in  one  way  or  another 
accordingly  as  the  judge  (praetor)  happend  to 
belong   to  one  or  the  other  of  the  two  schools. 

162  Roman  written  law. — This  body  of  law, 
consisting  of  the  ancient  code  and  the  comment-. 
aries  on  it,  was  from  time  to  time  supplemented  by 


(«)    A  moot  question  is  one  which  has  not  been  decided. 


148  FIRST  PRINCIPLES  OF  LAW.  §  163. 

written  laws  or  statutes,  which  were  called  setiatits- 
consultus,  leges,  plebicita,  accordingly  as  they 
were  enacted  by  one  or  another  of  the  different 
assemblies  that  exercised  legislative  powers  in 
republican  Rome  ;  or  edicts,  decrets,  or  rescript* 
if  made  by  the  emperors. 

163.  The  jus  gentium. — The  Roman  law,  as 
I  have  described  it,  was  confined  entirely  to  the 
Romans  themselves.  The  modern  notion  of  law 
and  sovereignty  as  territorial  and  embracing  all 
persons  either  living  or  temporarily  sojourning 
within  the  territory  subject  to  the  sovereign  was, 
if  not  wholly  unknown,  at  least  very  imperfectly 
developed  among  the  ancients.  Foreigners  who 
came  to  Rome  had  no  benefit  of  the  Roman  law. 
They  could  not  make  any  contract  nor  do  any 
act  whose  validity  that  law  recognized.  At  the 
same  time,  as  the  growing  importance  of  Rome 
brought  many  foreigners  there,  it  became  necessary 
to  provide  some  kind  of  a  law  for  their  use.  To  ac- 
complish this  Roman  lawyers  hit  upon  a  singular 
and  ingenious  expedient.  They  noticed  that  among 
the  various  "  nations "  to  which  by  far  the  larger 
part  of  these  foreigners  belonged, — -i.e.  the  other 
Italian  tribes,  the  Greek  cities  in  Italy  and  Greece 
itself — there  were  certain  laws  and  usages  that 
were  alike  in  all,  as  would  naturally  happen  among 
peoples  of  common  descent  not  far  removed  from 
each  other  in  civilization.  These  rules  and  usages 
they  callled  pis  gentium,  the  "law  common  to 
all  nations" — literally,  "the  law  of  nations"—, 
and  adopted  them  as  a  code  of  law  for  use  in 
deciding  controversies  arising  among  foreigners 
in  Rome  and  between  foreigners  and  Roman  citi- 
zens. In  course  of  time  a  special  judge,  called 
the  strangers'  judge  (praetor  peregrinus),  was  ap- 
pointed to  hear  such  suits.     Thus  there  were  two 
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independent  systems  of  law  in  Rome ;  the  civil 
or  quiritarian  law— so.  called  from  Quirites,  one 
of  the  names  of  the  Roman  people — which  pre- 
vailed only  among  Roman  citizens,  and  the  jus 
gentium,  which  was  provided  for  the  use  of  foreign- 
ers. An  example  will  illustrate  the  difference 
between  them.  In  the  sale  of  an  article  according 
to  the  original  quiritarian  law  many  elaborate 
ceremonies  had  to  be  gone  through  with ,  and  if 
any  one  of  these  was  omitted,  the  sale  was  void. 
In  like  manner  each  of  the  surrounding  states  pro- 
bably had  its  own  set  of  necessary  ceremonies. 
But  in  all  of  them  the  agreement  on  the  one 
hand  to  sell  and  on  the  other  to  buy  the  thing 
and  the  delivery  of  the  thing  in  pursuance  of  the 
agreement  were  necessary.  Accordingly  it  was  laid 
down,  that  although  to  effect  a  sale  by  the  civil 
law  certain  forms  had  to  be  observed,  yet  a  sale 
could  be  made  under  the  jus  gentium  by  a  simple 
agreement  to  sell  and  buy  and  the  delivery  of 
the  thing  in  pursuance  of  the  agreement.  Thus 
the  jus  gentium,  dropping  off  all  that  was  local 
and  accidental,  and  freeing  itself  from  cumbrous 
forms,  retained  only  those  simple  and  general  rules 
whose  universal  utility  or  obvious  justice  had  com? 
mended  them  for  adoption  everywhere.  Judged 
by  modern  standards  it  must  have  been  far  superior 
to  the  quiritarian  law.  Eat  it  is  not  probable  that 
the  Roman  lawyers  regarded  it  with  any  particular 
respect  or  admiration.  On  "the  contrary,  it  is 
characteristic  of  men  in  the  low  state  of  enlighten- 
ment of  Rome  at  that  time  to  look  with  contempt 
on  things  foreign,  particularly  if  they  belong  to 
people  whom. they  have  beaten  in  war. 

164.  Influence  of  the  theory  of  natural  law 
on  the  jus  gentium- — The  jus  gentium  might  have 
continued  to   be   for  an   indefinite    time    a    mere 
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make-shift  for  the  accommodation  of  foreigners, 
had  it  not  been  for  the  advent  at  Rome  of  the 
Greek  philosophy.  That,  as  we  have  seen,  brought 
with  it  the  theory  of  the  law  of  nature.  Among 
the  formost  students  of  the  new  learning  in  Rome 
were  the  lawyers,  among  whom  the  theory  pre- 
sently sprung  up  that  the  law  of  nature,  so  far 
as  it  related  to  that  portion  of  human  conduct 
that  falls  within  the  purview  of  municipal  law, 
tvas  nothing  else  than  the  jus  gentium.  The 
growth  of  such  a  notion  in  the  circumstances  was 
inevitable.  There  was  to  be  sought  a  law  simple 
and  beneficient,  directly  perceived  by  all  men 
but  fully  known  to  none ;  and  here  was  a  law, 
collected  from  all  nations  and  representing  the 
united  wisdom  of  all,  very  simple  in  its  forms, 
and  satisfying  the  highest  requirements  of  the 
then  current  conceptions  of  justice  and  utility. 
How  could  men  help  concluding  that  those  two 
laws  were  the  same  ?  Under  the  influence  of  this 
theory  the  estimation  in  which  the  jus  gentium 
was  held  underwent  a  total  change.  It  came  to 
be  looked  on  as  a  kind  of  ideal  law,  better  than 
any  actual  code,  to  which  the  law  of  all  nations 
ought  to  conform  as  nearly  as  possible.  The  effect 
of  such  a  theory  on  Ihe  responses  of  the  juris- 
consults must  of  course  have  been  great ;  but 
the  chief  effect  of  the  new  desire  to  incorporate 
the  natural  law  (jus  naturale),  as  it  now  began 
to  be  called,  into  the  actual  jurisprudence  of  the 
the  state,  appeared  in  the  praetor's  edict. 

165.  The  praetor's  edict. — The  praetors,  01 
judges,  were  appointed  in  Rome  for  one  year  only. 
It  was  the  custom  for  each  praetor  on  taking 
office  to  publish  an  edict,  or  proclamation,  in  which 
he  announced  the  rules  that  would  govern  the 
transaction  of  business  in  his  court  for  the  ensu- 
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ing  year.  Each  praetor  republished  his  predeces- 
sor's edict,  adding  to  it  his  own  innovations,  if  he 
had  any.  Hence  it  was  called  the  perpetual  edict. 
However  in  the  reign  of  the  emperor  Hadrian, 
in  the  praetorship  of  one  Salvius  Julianus  the  prac- 
tice of  adding  to  the  edict  was  stopped  ;  and  it 
was  thereafter  called  the  "  edict  of  Julianus." 

166.  Nature  of  praetor's  legislation. — Like  the 
English  judges,  the  praetors  had  theoretically  no 
authority  to  make  changes  in  the  substantive  law, 
but  they  had  large  powers  to  regulate  the  methods , 
of  procedure  ;  and  by  this  means,  chiefly  under  the 
disguise  of  rules  of  procedure,  with  some  help  from 
the  legislature,  they  succeeded  in  introducing,  not 
only  the  whole  original  jus  gentium,  but  a 
multitude  derivative  rules,  which  the  juris-consults 
elaborated  out  of  it,  into  the  civil  law.  For  instance, 
suppose  a  thing  to  be  sold  and  delivered  by  one 
Roman  citizen  to  another  without  the  ceremonies 
required  by  the  quiritarian  law.  By  that  law  the 
sale  was  void,  and  the  seller  remained  the  owner  of 
the  thing  just  as  before.  But  by  the  jus  gentium 
the  sale  was  valid.  Now  in  some  year  the  praetor 
announced  in  his  edict,  that  in  such  a  case,  if  the 
seller  undertook  to  assert  his  rights  of  ownership 
by  an  action  against  the  buyer,  he,  the  praetor, 
would  allow  the  buyer  to  defend  himself  by  a  plea 
of  fraud.  That  is,  the  praetor,  while  not  denying 
that  the  seller  was  still  owner,  held  that  although 
he  was  owner,  yet  for  him  to  attempt  to  assert  his 
rights  of  ownership  against  the  buyer  would  be  in 
the  circumstances  a  fraud.  In  other  words,  the 
praetor,  under  the  form  of  a  rule  of  procedure,  a 
mere  rule  regulating  the  use  of  a  particular  kind 
of  plea,  took  away  from  the  legal  owner  all  means 
of  enforcing  his  rights,  and  thus  reduced  the  latter 
to  a  mere  empty  name.     By  and  by  another  praetoi 
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went  a  step  further,  and  announced  that  he  would 
not  only  allow  the  buyer  to  defend  himself  against 
the  legal  owner:  by  a  plea  of  fraud,  but  would  allow 
him  to  himself  bring  an  action  for  the  thing  as  ii 
he  owned,  it,  though  in  truth  he  did  not.  Such  an 
action  was  called  actio  utilis,  (a)  or  an  "as  if" 
action. 

167.  Creation  of  a  double  system  of  duties  and 
rights. — The  effect  of  all  this  was  to  create  a  new 
kind  of  rights,  which  were  not  recognized  by  the  strict 
quiritarian  law  at  all,  but- which  the  praetors  con- 
tinued to  enforce  and  protect  by  various  expedients 
such  as  I  have  described.  Thus  a  thing  might  be 
at  the  same  time  the  -object  of  two  different  owner- 
ships, might  have  two  different  owners,  one  the  strict 
legal  owner  by  the  old  law,  the  other  protected  in 
his  quasi  right  under  the  rules  of  the  praetor's 
edict.  The  former  was  called  quiritarian  owner- 
ship ;  the  latter  at  first  was  not  called  ownership  at 
all,  but  the  thing  was  said  to  be  "  among  the 
goods  "  (in  bonis)  of  the  quasi  owner.  Afterwards 
his  right  was  called  bonitar«y  ownership.  When 
these  two  conflicted,  the  latter  always  prevailed ; 
for  the  courts,  without  ever  formally  denying 
the  right  of  the  quiritarian  owner,  by  some  plea 
of  fraud  or  other  device  contrived  to  never 
permit  him  to  enforce  it.  By  these  means 
many  abuses  of  the  Roman  law  were  reformed 
and  new  principles  of  great  justice  and  usefulness 
introduced,  and  the  law  was  enabled  to  keep  pace 
in  its  development  with  the  needs  of  advancing 
civilization. 


(d)  From  the  Latin  word  ttti,  which  means  as  i£    This  is  not  tho 
same  word  as  utitts,  vsetuU 
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2.    Codes. 

l68.  Codification  of  the  Roman  law.  The 
Corpus  Juris. — Under  the  emperor  Justinian,  who 
reigned  from  A.D.  527  to  565,  the  Roman  law  passed 
intp  a  different  stage,  which  the  English  law  has 
not  yet  reached.  Owing  to  the  enormous  ac- 
cumulation of  statutes  and  precedents,  it  had 
become  very  unwieldy  and  full  of  uncertainty  and 
confusion.  He  therefore  appointed  a  commission, 
at  the  head  of  which  was  an  eminent  lawyer  named 
Tribonian,  to  codify  the  entire  body  of  the  law. 
After  three  years  of  labor  the  following  works  were 
prepared: — 1.  The  Code,  in  twelve  books,  con- 
taining a  digest  of  all  the  emperial  statutes,  the 
written  law,  from  the  time  of  the  emperpr  Hadrian. 
2.  The  Institutes,  in  four  books.  This  was  an 
elementary  treatise  on  the  principles  of  the  law  for 
the  use  of  students,  (a)  3.  The  Digest  or  Pandects, 
in  fifty  books,  containing  a  digest  of  the  unwritten 
law.  It  is  chiefly  made  up  of  extracts  from  the 
writings  of  eminent  juris-consults. 

In  Justinian's  code  the  distinction  between 
quiritarian  and  praetorian  law  disappears.  All  the 
existing  law  was  united,  harmonized  and  given  the 
authority  of  written  law.  But  the  work  was  hastily 
and  slovenly  done,  and  the  compilation  lacks 
system  and  is  almost  devoid  of  good  general 
definitions.  The  whole  was  called  the  Corpus 
Juris  Civilis,  the  Body  of  the  Civil  Law,  and  was 
intended  to  take  the  place  of  all  existing  law,  and 
be  a  complete  and  perfect  body  of  law.  To  prevent 
a  second  growth  of  unwritten  law,  all  persons  were 
forbidden    under  heavy  penalties  to  publish  any 

Coj  See  Charter  XII. 
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commentaries  on  or  explanations  of  the  law.  But 
this  ambitious  design  did  not  succeed.  It  was 
found  necessary  to  add  fresh  laws  from  time  to 
time.  These  were  made  by  the  emperors,  and  were 
called  Novels.  Justinian  himself  issued  a  number 
of  them.  Also  the  corpus  juris  itself  did  in  time 
become  the  subject  of  the  labors  of  commentators  ; 
and  from  it  and  the  mass  of  unwritten  law  that 
grew  up  around  it  has  come  the  modern  civil  law. 
169.  Modern  codes. — In  several  European  coun- 
tries the  civil  law,  as  in  forca  in  those  countries, 
has  undergone  codification.  The  code  of  France 
is  the  famous  Code  Napoleon.  Both  that  and  the 
Prussian  code,  according  to  Mr.  Austin,  (a)  suffer 
from  the  same  defects  as  that  of  Justinian,  namely, 
hasty  construction,  unphilosophical  arrangement 
and  incompleteness  ;  but  both  have  been  found  of 
great  practical  benefit. 


II.— THE  COMMON  LAW. 


1.    Early  English  law. 

170.  Meanings  of  the  word. — The  name  common 
Saw  has  several  distinct  meanings  :  First,  it  means 
the  whole  body  of  English  law,  written  and  un- 
written ;  secondly,  it  means,  and  this  is  the 
signification  most  commonly  given  it  by  English 
lawyers,  that  portion  of  the  unwritten  English 
law  which  is  not  equity  or  maritime  or  ecclesiastical 
law ;  thirdly,  in  Scotland  and  on  the  continent  of 
Europe  it  means  the  Roman  law. 


(a)    Anst  Juris.,  Lect.  XXXIX. 
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171.  Origin  of  the  common  law. — The  common 
law  makes  its  first  appearance  as  a  body  ofunwritte'n 
customary  law,  developing  itself  by  judicial  legis- 
lation founded  on  precedents.  Its  roots  run  back 
as  far  as  the  time  when  the  confederacy  of  English 
tribes  dwelt  in  the  low  lands  of  Sleswick-Holstein. 
There  were  indeed  codes  promulgated  by  some  of 
the  early  English  kings,  notably  Alfred  and 
Edward  the  Confessor  ;  and  Ch.  J..  Wilmot  expres- 
sed the  opinion  that  "the  common  law  was  nothing 
but  statues  worn  out  by  time."  But  none  of  those 
codes  have  come  down  to  us  as  authoritative  law. 
■  172.  The  difference  between  Roman  and  English 
precedents: — The  common  law  differed  from  the 
Roman  unwritten  law  in  that  its  precedents,  as  I 
have  said,  always  consisted  of  actual  decisions  of 
the  judges  on  real  cases.  This  fact,  with  the  rule 
of  which  I  have  already  spoken,  which  naturally 
arises  from  it,  that  decided  cases  are  only  precedents 
for  such  rules  of  law  as  are  necessarily  involved 
in  their  decision,  tending  as  it  does  always  to 
induce  the  judges  to  place  their  judgment  On  the 
narrowest  possible  grounds,  and  drawing  away 
attention  from  more  wide  and  comprehensive  rules 
of  law  to  fix  it  upon  those  that  are  more  special  and 
often  arbitrary,  has  doubtless  contributed  as  much  as 
any  one  cause  to  give  to  English  law  the  severely 
technical  and  unphilosophical  character  that  has 
always  marked  it. 

173.  The  effect  of  the  civil  law  upon  the  English 
law. — But  England  received  both  civilization  and 
learning  from  the  continent  of  Europe,  and  it  could 
not  fail  to  happen  that  the  mature  and  vigorous 
system  of  Roman  jurisprudence  should  powerfully 
affect  the  rude  but  growing  and  plastic-  common 
'.aw.  Although  the  civil  law  was  never  received  in 
England,  and  was  indeed  regarded  with  a  degree  0/ 
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aversion  and  contempt  by  the  majority  of  the 
English  bar  that  they  are  but  just  laying  aside,  the 
English  judges  drew  freely  from  the  rich  mine  oi 
legal  learning  that  they  found  in  the  writings  of  the 
continental  jurists,  and  there  are  branches  of  the 
English  law,  that  of  bailments  and  insurance,  for 
instance,  which  are  almost  wholly  built  up  of 
materials  drawn  thence,  (a)  On  the  other  hand, 
the  spirit  of  freedom,  sturdy  independence  and 
self  respect  that  pervades  the  common  law  has 
justly  endeared  it  to  the  English  and  American 
people,  and  they  have  ever  clung  to  it  in  spite 
of  its  glaring  defects,  instinctively  feeling  that 
there  is  not,  and  never  has  been,  another  system 
of  law  so  fit  for  freemen  to  live  under. 

174.  Limitations  on  judicial  legislation. — But  the 
process  of  development  of  the  law  by  judicial 
legislation  is  naturally  self-limiting.  As  long  as 
precedents  are  few  and  the  rules  of  law  exist  in 
a  vague  and  generalized  form,  there  is  little 
difficulty  to  an  ingenious  judge  in  so  construing 
them  as  to  cover  almost  any  case  that  can  arise 
without  much  injustice  or  hardship.  In  compara- 
tively rude  times,  too,  judge  venture  on  almost 
open  judicial  legislation  more  freely  than  at  pre- 
sent. But  as  precedents  increase  and  rules  grow 
more  definite  and  judges  more  cautious,  the  old 
rules  can  not  be  so  easily  applied  to  the  novel 
cases  which  the  changed  conditions  of  advancing 
civilization  and  men's  new   conceptions  of  justice 


(a)  Some  knowledge  of  the  civil  law  is  now  a  necessary  qualifica- 
tion for  admission  to  the  English  bar.  The  excellent  effects  of  its 
study  can  be  seen  by  comparing  the  class  of  truly  philosophical  law 
Ixjoks  (e.g.  Pollock  on  Contracts)  now  beginning  to  be  issued  from 
the  English  press  with  the  best  of  those  issued  a  generation  ago  in 
England,  or  now  in  America,  where  no  such  study  is  either  required 
or  common. 
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and  expediency  bring  before  the  courts.  Some 
stubborn  precedent  is  apt  to  be  found  in  the  way. 
The  power  of  growth  is  checked,  and  the  law 
falls  into  a  condition  of  comparative  rigidity,  while 
society  continues  to  advance  and  to  create  new 
needs  requiring  new  rules  of  law.  In  advanced 
stages  of  society  crying  evils  are  met  by  legisla- 
tion ;  but  in  ruder  times,  for  reasons  which  can 
not  be  gone  into  here,  legislation  is  looked  on 
with  aversion,  or  is  perhaps  hardly  thought  of  as 
possible,  so  that  most  needed  changes  in  the  law 
are  left  unmade  unless  the  courts  can  provide 
for  them  by  judicial  legislation.  In  Rome  the 
praetorian  edict,  aided  by  the  theory  of  natural 
law,  was  able  to  do  what  was  required.  How 
the  same  difficulty  arose  in  England,  and  how 
it  was  met,  I  shall  now  explain.  But  the  reader 
must  not  infer  from  what  I  have  just  said,  that 
the  capacity  of  growth  of  the  common  law  is 
exhausted.  On  the  contrary  it  is  vigorously  grow- 
ing at  the  present  day,  and  judicial  legislation  is 
as  active  as  ever,  but  within  comparatively  narrow 
limits. 

175.  The  superior  courts  of  common  law. — After 
the  Norman  conquest,  besides  some  local  courts 
which  rapidly  dwindled  into  insignificance,  the 
judicial  powers  of  the  English  government  were 
lodged  in  the  King's  Court  (aula  regis,  or  regid), 
held  wherever  the  King  happened  to  be.  In  this 
court  the  King  sat  in  person  or  was  represented 
by  an  officer  called  the  Chief  Justiciar.  The  other 
high  officers  of  state  and  the  great  barons  also 
sat.  But  it  being  found  inconvenient  to  have 
the  court  follow  the  King  about,  a  separation 
was  made  by  the  charter  of  King  John,  called 
Magna  Charta,  between  common  pleas,  or  suits 
between    subjects,   and    crown    pleas,    or   suits    to 
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which  the  King  was  a  party,  the  most  important 
of  the  latter  class  being  criminal  prosecutions, 
which  were,  as  they  still  are,  in  England  con- 
ducted in  the  name  of  the  King  or  Queen ;  and 
it  was  provided  that  the  former  should  be  tried 
at  some  fixed  place.  Accordingly,  the  court  of 
Common  Pleas  (called  also  Common  Bench)  was 
established  at  Westminster,  then  a  suburb  of 
London,  where  it  has  ever  since  sat.  In  the  reign 
of  Edward  I.  the  aula  regia  was  broken  up,  and 
its  original  jurisdiction  divided  between  the  follow- 
ing named  courts.  (1.)  The  King's  Bench  (now 
Queen's  Bench),  which  took  the  criminal  jurisdic- 
tion and  also  certain  powers  of  supervision  over 
the  other  courts  whose  nature  it  is  not  necessary 
here  to  explain.  (2.)  The  court  exchequer,  so 
called  from  the  chequered  cloth  on  the  table  be- 
hind which  the  judges  sat,  to  which  was  assigned 
the  management  of  the  royal  revenue.  (3.)  The 
great  barons,  who  retained  the  right  to  hear  in 
Parliament  appeals  from  the  three  courts,  which 
right  is  still  exercised  by  the  House  of  Lords, 
the  highest  court  in  England.  These  courts,  with 
a  court  of  appeal  called  the  Exchequer  Chamber, 
intermediate  between  the  three  courts  of  original 
jurisdiction  and  the  House  of  Lords,  formed  the 
system  of  superior  courts  of  common  law.  They 
all  sat  at  Westminster,  though  the  King's  Bench 
was  still  in  theory  bound  to  attend  the  King's 
person,  and  occasionally  did  so  By  the  use  of 
certain  fictions,  which  it  is  not  necessary  to  explain 
here,  the  courts  of  King's  Bench  and  Exchequer 
in  course  of  time  succeeded  in  usurping  concurrent 
jurisdiction  with  the  Common  Pleas  over  all  civil 
actions,  which  properly  belonged  exclusively  to  the 
latter,  except  what  were  called  real  actions,  which 
continued  to  be  brought  only  in  the  Common  Pleas, 
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176.  The  commence?nent  of  a  suit. — In  order  to 
commence  a  suit  in  any  of  the  courts  of  common 
law,  it  was  necessary  to  procure  an  original  writ. 
Of  the  nature  of  original  process  I  have  spoken 
in  the  first  chapter.  These  original  writs  were 
issued  out  of  the  court  of  chancery. 

177.  The  court  vf  Chancery  and  the  Lord 
Chancellor. — The  name  and  office  of  Chancellor 
were  derived  from  the  Roman  empire.  He  seems 
to  have  been  at  first  in  England  a  kind  of  secretary 
to  the  King,  and  «s  such  had  the  custody  of  the 
King's  seal,  the  great  seal  of  the  state.  He  was 
also  at  first  always  a  priest  and  the  King's  spiritual 
adviser,  the  "  keeper  of  the  King's  conscience." 
In  course  of  time,  as  happened  to  many  officials 
attached  to  the  royal  household,  both  in  England 
and  other  European  nations,  he  became  a  high 
officer  of  state.  Among  other  prerogatives,  he 
had  the  charge  of  the  court  of  Chancery.  This 
was  rather  an  office  than  a  court.  The  great 
seal  was  there  kept,  and  a  variety  of  business 
of  a  public  nature  transacted  there  ;  but  the  trial 
of  cases,  which  is  the  peculiar  business  of  a  court, 
was  left  to  the  common  law  courts.  The  clerks 
of  Chancery  prepared  the  original  writs  and  deli- 
vered them  to  the  suitors. 

178.  Original  writs. — The  .vrit  contained,  De- 
sides  the  matters  which  I  have  already  mentioned 
as  essential  to  a  writ  of  summons,  a  command 
to  hear  the  cause  and  give  judgment  addressed, 
in  the  name  of  the  King,  to  one  of  the  common 
law  courts  to  which  the  writ  was  returnable, 
which  writ  was  supposed  to  confer  on  the  court 
the  authority  to  proceed  in  the  case.  That  is, 
the  theory  was;  that  the  King  was  the  "  fountain 
of  justice;"  all  applications  for  redress  of  wrongs 
were   supposed   to   be   made    to    him    personally,, 
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and  he  in  turn  referred  the  suitor  to  some  one 
of  the  courts  and  sent  a  command  to  the  court, 
in  the  shape  of  an  original  writ,  to  attend  to  the 
case.  The  courts  had  no  authority  of  their  own 
to  administer  justice  ;  they  could  only  take  cogni- 
zance of  cases  when  they  were  referred  to  them 
by  the  King  by  means  of  a.  writ,  or  command, 
issued  in  his  name  and  under  his  great  seal  out 
of  the  court  of  Chancery,  which  was  therefore 
quaintly  called  the  officina  justiciae,  or  "justice 
shop."  Original  writs,  as  I  said  in  the  first  chapter, 
have  been  long  since  abolished,  and  writs  returna- 
ble to  the  several  courts  are  now  issued  by  various 
public  officers  or  even  private  persons. 

1^9.  Forms  of  action. — Now  at  a  very  early 
period  the  clerks  of  Chancery  fell  into  the  habit 
of  making  out  these  original  writs  according  to 
Certain  old  forms  which  had  come  down  from  a 
remoter  antiquity.  Exactly  how  or  when  these 
forms  originated  is  not  known.  Each  of  these 
forms  was  adapted  to  one  particular  kind  of  wrong 
or  grievance,  and  required  the  court  to  give  a 
particular  kind  of  relief.  The  declaration  which 
followed  must,  of  course,  correspond  to  the  writ ; 
that  is,  it  must  describe  a  wrong  of  the  kind 
indicated  in  the  writ,  and  must  pray  the  court 
for  the  kind  of  relief  that  the  writ  empowered 
the  court  to  give.  At  length,  the  clerks  of  Chance- 
ry, having  been  long  accustomed  to  make  writs 
in  the  conventional  forms,  conceived  the  idea, 
which  also  obtained  acceptance  in  the  courts,  that 
they  had  no  power  to  make  writs  in  any  Other 
forms.  Accordingly,  there  were  established  a 
certain  number  of  fixed  kinds  of  suits,  called 
"  forms  of  action,"  each  begun  by  an  original 
writ  in  one  of  the  established  forms  followed  by 
a    corresponding     declaration.      There    were,    of 
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course,   as   many   forms   of  action   as   there  were 
established  kinds  of  original  writs. 

180.  Real  a.7id  personal  actions. — These  were 
divided  into  real,  personal  and  mixed  actions. 
But  actions  were  those  that  were  brought  to  es- 
tablish the  plaintiffs  right  of  property  in  land  or 
certain  rights  connected  with  land,  or  to  recover 
the  possession  -of  land  of  which  he  had  been 
unlawfully  deprived.  Personal  actions  were  brou- 
ght either  to  recover  the  possession  of  some 
specific  thing,  other  than  land,  or  to  compel  the 
defendant  to  pay  a  sum  of  money  to  the  plaintiff. 
The  object  of  mixed  actions,  as  the  name  indicates, 
was  to  recover  the  possession  of  land  and  also 
money  damages.  Most  of  the  real  actions  long 
ago  went  out  of  use,  and  their  place  was  taken 
by  mixed  actions,  and  the  few  that  remained  in  use 
until  the  passage  of  the  judicature  act  of  1873  were 
of  comparatively  little  importance  ;  therefore  I  shall 
not  describe  them.  There  were  nearly  two  hundred 
different  forms  of  real  actions. 

181.  Ejectment. — The  most  important  mixed 
action  was  called  ejectment.  If  the  plaintiff  succeed- 
ed, he  got  a  judgment  awarding  to  him  the 
possession  of  the  land.  If  the  defendant  refused  to 
give  possession,  the  sheriff  under  a  writ  of  execution 
expelled  him  by  force  and  put  the  plaintiff  into 
possession.'  The  damages  recoverable  by  the  plain- 
tiff, at  least  in  modern  times,  were  only  nominal, 
except  when  the  suit  was  by  a  landlord  against  his 
tenant,  so  that  the  action  of  ejectment  was 
practically  in  most  cases  a  real  action. 

182.  Division  of  personal  actions. — The  personal 
actions  were  divided  into  actions  ex  contractu,  or 
those  which  arose  on  the  breach  of  a  contract,  and 
ex  delicto,  or  those  which  arose  from  a  delict,  that 
Is,  a  wrong  or  injury  not  consisting  in  the  breach 
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of  a  contract,  for  instance,  an  assault  and  battery. 
Ejectment  is  usually  named  among  actions  ex 
delicto. 

183.  Actions  ex  contractu.  Debt'. — Actions  ex 
contractu  were  debt,  covenant  and  account.  The 
fdrmer  lay  whenever  a  specific  sum  was  due  upon 
any  kind  of  a  contract,  as,  for  instance,  if  the 
plaintiff  had  sold  any  article  to  the  defendant  for 
an'  agreed  price ;  and  the  judgment  was  that  the 
plaintiff  recover  of  the  defendant  the  amount  of  the 
debt  in  money. 

Covenant. — The  action  of  covenant  lay  to  recover 
nbt  a  specific  sum  but  unliquidated  damages,  (a) 
as,  for  instance,  if  the  defendant  had  contracted 
not  t6  carry  on  a  trade  within  certain  limits  and  had 
violated  his  agreement.  But  the  action  was  subject 
to  this  limitation;  it  could  never  be  used  unless 
the  contract  was  in  writings  and  sealed  with  the 
defendant's  seal.  A  "covenant"  in  the  English 
Saw  means  a  contract  so  made.  The  judgment 
was  for  such  pecuniary  damages  as  the  jury  should 
determine. 

Account.- — Account  was  the  proper  action  when- 
ever one  person  had  received  money  belonging  to 
another  for  which  he  ought  to  render  an  account. 
It  lay  by  one  of  two  partners  against  another  to 
settle  up  tlie  partnership  accounts,  or  by  the  owner 
oi  an  estate  against   his   bailiff1  or  steward.     The 


(a)  The  verb  liquidate,-  as  applied  to  a  debt  or  demand,  has  two 
meanings,  one  technical  and  one  untechnical,  viz :  to  make  clear  or 
certain,  and  to  pay.  The  latter  is  more  common.  Thus  to  "liquidate 
a  claim  "  usually  means  to'  pay  or  satisfy  it.  In  law,  however,,  only 
the  former  meaning  is  used.    To  "liquidate  a  claim"  in  law  does  not 


1  A  person  wno  has  by  delivery  the' custody  and  administration  of 
lands  or  goods  for  the  benefit  of  the  owner  or  bailor,  and  is  liable  to 
fender  an  account  thereof.  Story,  Eq.  Jur.  §  446. 
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final  judgment  was  that  the  defendant  should  pay 
the  balance  found  due.  , 

184  Actions'  ex  delicto.  Replevin.— Actions  ex 
delicto-  were  replevin,  trespass  and  detinue.  The 
first  was  to  regain  possession  of  the  plaintiffs  chat- 
tels, (a)  which  had  been  unlawfully  taken  from 
him  by  a  peculiar  kind  of  seizure  called  "  distress"  or 
"distraint,"  which  chiefly  occurred  in  certain  cases  of 
failure  to  pay  rent.  Goods  unlawfully  taken  in  any 
other  manner  could  not  be  replevied. 

Trespass. — Trespass  lay  for  any  direct  injury- 
done  with  force  to  th&  plaintiff's  person  or  property! 
The  difference  between  direct  and  indirect  injuries 
I  can  not  here  go  into.  An  example  or  two  will 
illustrate  it  sufficiently-  for  my  present  purpose.  If 
A.  strikes.  B.  and  breaks  his  arm,  this  is  a  direct 
damage ;  but  if  A.  neglects  to  remove  a  rotten  limb 
from  a  tree  on  his  land,  which  overhangs  the 
highway,  and  it  falls  on  B.  who  is  passing  in  the 
highway,  and  breaks'  his  arm,  this  is  indirect  damage 
caused  by  A.'s  neglect.  If  A.  goes  into  B.'s  land 
and  cuts  down-  a  tree,  it  is  direct  damage  ;  if  A., 
however,  sets  up  chemical  works  on  his  own  land, 
and  the  fumes  floating  into  B.'s  land'  destroy  his 
trees,  the  damage  is  indirect.  The  judgment  in 
trespass  was  for  unliquidated  money  damages. 


mean  topay  it$  but  to  hnd  out-  exactly  how  much  it  is.  Unliquidated) 
damages  means  damages  whose  amount  is  not  known  beforehand,  but 
left  to  be  estimated  by  the  triers  of  fact. 

(«)-  The-words  "goods"  and-  "chattels''  in  English  law  are  used"  to 
denote  any  thing  which  is  or  can  be  owned  by  any  person,  except  land 
and  things  connected  with  land,  such  as  trees,  crops  or  buildings. 
Chattels  also,  includes  certain  minor  rights  of '  ownership  in  land;  as 
explained  in  Chap.  VIII ;  but  such  chattels,  called  "chattels  ieal"aro 
not  recoverable  in  personal  actions. 
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Detinue. — Detinue  was  originally  a  peculiar  form 
of  the  action  of  debt,  and  hence  an  action  ex  cont- 
ractu. It  lay  whenever  the  defendant  having 
possession  of  the  plaintiff's  goods  unlawfully  detain- 
ed them.  The  judgment  was  that  the  defendant 
either  restore  the  goods  or  pay  their  value,  (a) 

185.  Other  forms  of  action. — Besides  the  forms 
above  named,  there  were  a  few  others  that  covered 
special  kinds  of  wrongs,  such  as  the  writ  of  deceit 
for  some  cases  of  fraud  and  the  writ  of  waste  (a)  to 
restrain  a  person  who  had  the  temporary  possession 
of  land  from  doing  permanent  damage  to  it,  and  a 
few  more. 

186.  Statute  of  Westminster  2nd. — It  is  obvious 
that  those  forms  of  action  would  not  cover  all  cases 
of  what  we  now  consider  to  be  wrongs.  Many 
very  important  classes  of  wrongs,  for  instance, 
breach  of  contracts  not  under  seal  and  slander, 
were  left  entirely  without  redress,  because  there 
was  no  appropriate  form  of  action  in  which  a  suit 
could  be  brought.  When  the  progress  of  the 
English  people  in  enlightenment  length  made  the 
inadequacy  of  the  existing  system  to  be  severely 
felt,  an  attempt  was  made  to  remedy  it  by  a  famous 
statute,  called  the  statute  of  Westminster  2nd.,  en- 
acted in  the  reign  of  Edward  I.,  which  provided 
that  "Whensoever  from  thenceforth  in  one  case 
a  writ  shall  be  found  in  the  Chancery,  and  in  a  like 
case,  falling  under  the  same  right  and  requiring 
the  like  remedy,  no  precedent  of  a  writ  can  be 
produced,  the  clerks  of  Chancery  shall   agree  in 


(a)    In  the  table  on  page  167  the  names  of  the  forms  of  actions  above 
•escribed  are  printed  in  capital  letters. 
it)     For  the  meaning  of  waste  see  Chap.  VIII. 
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forming  a  new  one.  And  if  they  can  not  agree,  it 
shall  be  adjourned  to  the  next  Parliament,  where 
a  writ  shall  be  framed  by  consent  of  the  learned  in 
the  law,  lest  it  happen  that  for  the  future  the  court 
of  our  Lord  the  King  be  deficient  in  doing  justice 
to  the  suitors."  If  the  clerks  of  Chancery  and  the 
common  law  courts  had  acted  on  this  statute  in 
an  enlarged  and  liberal  spirit,  probably  it  would 
have  been  sufficient  to  bring  about  all  the  needed 
reforms  in  the  law,  or  nearly  all.  But  they  did  not. 
On  the  contrary,  they  refused  to  frame  or  allow 
any  writs  under  it  giving  any  other  relief  than  the 
payment  of  money  damages.  They  also  adhered 
strictly  to  the  rule  of  the  old  law  that  no  writ  could 
be  issued  except  for  a  wrong  done  before  the  com- 
mencement of  the  action.  Thus  they  left  the  large 
class  of  cases  where  money  damages  are  not  an 
adequate  remedy,  or  where  the  wrong  is  a  mere 
threatened  one,  without  any  means  of  relief.  Also, 
for  reasons  that  I  can  not  explain  here,  all  the  new 
writs  were  called  writs  of  trespass,  that  is;  they 
were  in  form  writs  in  actions  ex  delicto 

187.  The  action  on  the  case. — Hence  those  writs 
were  regarded  as  constituting  a  new  form  of  action, 
which,  as  being  adapted  io  the  particular  facts  of 
the  plaintiff's  case,  was  called  trespass  on  the  case, 
or  more  briefly,  case.  An  action  on  the  case,  then, 
lay  to  recover  money  damages  for  all  wrongs  not 
consisting  in  a  breach  of  contract  and  not  done 
directly  and  forcibly,  such,  for  instance,  as  fraud 
or  slander. 

Trover. — Two  sub-varieties  of  the  action  on  the 
case  have  received  distinct  names.  The  action  of 
trover  lay  where  lost 'goods  had  been  found  and 
the  finder  refused  to  restore  them  to  the  owner. 
Afterwards  it  was  extended  to  all  cases  where  the 
person  entitled  to  the  possession  of  chattels  was 
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unlawfully  dispossessed  of  them.  By  a  legal  fiction 
the  plaintiff  was  allowed  to  assert  in  his  declaration 
that  he  had  lost  the  chattel  and  the  defendant  had 
found  it.  This  the  defendant  was  not  allowed  to 
directly  dispute,  but  only  indirectly  by  disproving 
the- plaintiff's  right  of  possession.  Hence  the  action 
of  trover  became  the  common  form  of  action  for 
trying  questions  as  to  rights  of  possession. 

Assumpsit. — The  action  of  Assumpsit  seems  to 
have  been  originally  an  action  for  fraudulently 
refusing  to  perform  a  contract  not  under  seal. 
Afterwards  it  was  allowed  to  be  used  where  there 
was  no  fraud,  though  by  a  fiction  somewhat  similar 
to  that  in  trover,  the  plaintiff  in  his  declaration 
continued  to  allege  fraud,  which  the  defendant 
could  not  deny  except  by  showing  that  he  was  not 
guilty  of  the  breach  of  contract  alleged.  Gradually 
the  allegation  of  fraud  became  obsolete,  and  the 
action  of  assumpsit  became  an  action  ex  contractu 
to  recover  unliquidated  damages  for  the  breach  of 
■a  contract  no*-  under  seal,  whether  written  or 
merely  verbal.  Some  of  the  older  writs,  such  as 
the  writ  of  deceit,  also  fell  out  of  use,  their  places 
being  taken  by  the  new  actions  on  the  case.  The 
general  scheme  of  the  common  law  actions  is 
exhibited  in  the  following  table,  those  that  existed 
before  the  statute  of  Westminster  2nd.  being  put 
in  capital. letters,  and  those  introduced  in  accordance 
with  that  statute,  in  Italics. 
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SCHEME  OF  COMMON  LAW  ACTIONS. 


EX  DELICTO. 


To    recover .; 

possession.         | 


To    recover 
damages. 


EX  CONTRACTU. 


To  recover ' 
either  damages 
or  possession 
or 'both. 


To    recover  1 
a  specific  1 

sum. 


Of  land. 


Of  chattels. 


SReal  Actions. 
EjectAient, 
when    only    no- 
minal damages  l 
are  given. 


Replevin. 


f  Force  and  >     ™  ,      , 

/•direct  damage.      }    Trespass. 

1  I  Without  force,  or ,  J  J******  m 
'  <  the  case, 

I  Trover. 


\  indirect  damage. 


Of  land. 


Of  chattels 


(Ejectment, 
when     substan- 
tial     damages 
are  given. 

Detinue. 


Debt. 


/On  sealed  contracts.  Covenant. 


To    recdver  j 
[liquidated      ( • 
images.  ) 


I     To    settle      1 
accounts.  f 


On  unsealed  con- 1    .....     .    ■  „ 

tracts.  \    Assumpsit. 


Account. 


1^9.  Inadequacy  of  the  common  law  remedies. — 
Still  the  common  law  remedies  were  found  in- 
adequate ;  and  this  in  two  respects :  first,  for 
many  kinds  of  wrongs  for  which  there  ought  to  be 
legal  redress  there  was  none.  For  instance,  A. 
gives  money  to    B.    to    buy    land    for   ?him.      B, 
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wrongfully  buys  tlie  land  for  himself.  Here, 
although  A.  can  sue  B.  at  law  in  an  action  on 
the  case,  and  recover  the  money  so  mis-appro- 
priated, he  can  not  at  common  law  recover  the 
land  itself,  which  may  be  of  greater  value  than 
the  money,  or  may  have  a  special  utility  to  him. 
He  can  not  sue  in  either  a  real  action  or  ejectment, 
because  he  has  never  become  the  owner  of  the 
land.  Secondly,  in  certain  cases  which  fell  under 
one  of  the  regular  forms  of  action  there  might 
be  no  precedent  or  known  rule  by  which  justice 
could  be  done  ;  and  the  law  had  already  become 
so  rigid  that  new  general  rules,  or  very  broad 
and  general  sub-rules,  were  no  longer  freely  evolv- 
ed by  judicial  legislation.  Indeed  in  that  respect, 
the  courts  were  more  conservative  and  more  nar- 
rowly bound  by  precedent  than  they  now  consider 
it  their  duty  to  be..  Suppose,  for  example,  that  A. 
and  B.  make  an  agreement,  which  they  afterwards 
reduce  to  writing  and  seal  with  their  seals  ;  but 
owing  to  a  mutual  -mistake  or  some  casual  error 
in  transcribing,  the  written  instrument  does  not 
express  the  agreement  actually  made,  but  is  more 
favorable  to  A.,  and  A.  accordingly  brings  an 
action  of  covenant  against  B.  to  enforce  perform- 
ance of  the  agreement  as  it  appears  in  the  writing. 
This  is  a  gross  fraud  on  A.'s  part,  but  at  common 
law  B.  had  no  remedy.  By  the  strict  rules  of 
that  law  the  regard  paid  to  a  seal  was  so  great 
that  even  if  it  were  affixed  to  a  writing  without  a 
man's  knowledge  he  might  still  in  certain  cases  be 
bound  by  it. 

2.    Equity. 

190.     Petitions  to  the  King  or  the  Chancellor  for 
relief.— -In  this  state  of  things  people  who  had  suffered 
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or  were  about  to  suffer  wrongs  for  which  the  law 
did  not  provide  any  remedy  used  to  apply  for 
redress  by  a  petition  directly  to  the  King,  who. 
I  have  said,  was  regarded  as  the  fountain  of  justice, 
and  who  at  that  time  still  claimed  and  exercised 
a  power  of  arbitrarily  interfering  with  the  operation 
of  the  laws  that  has  long  ceased  to  belong  to  the 
crown  in  England.  These  petitions  were  referred 
after  a  while  to  the  Lord  Chancellor,  who  as 
keeper  of  the  King's  conscience  was  the  appropriate 
person  to  look  after  appeals  for  justice ;  and  still 
later  the  custom  grew  up  of  presenting  the 
petitions  directly  to  the  Lord  Chancellor  himself  in 
his  court  of  Chancery.  The  Chancellor-investigated 
the  case  and  in  the  name  of  the  King  gave  relief. 
191.  The  writ  of  subpoena. — About  the  end  of 
the  reign  of  Edward  III,  an  astute  Chancellor,  os- 
tensibly acting  under  the  provisions  of  the  statute 
of  Westminster  2nd.,  invented  an  entirely  new  kind 
of  writ,  the  writ  of  subpcena,  (a)  which  was  almost 
the  same  as  what  we  now  call  a  writ  of  summons 
and  like  the  original  writs  which  were  used  in  suits 
at  law,  was  issued  out  of  the  court  of  Chancery ;  but 
instead  of  being  returnable  into  one  of  the  common 
law  courts,  it  was  returnable  to  the  Chancellor's  own 
court.  Thus  being  provided  with  a  form  of  original 
process,  the  court  of  Chancery  began  to  exercise  its 
powers  to  give  extraordinary  relief  in  a  more  regular 
and  systematic  way.  The  petitioner  or  orator,  as  he 
was  often  called,  (b)  presented  or  filed  his  petition-, 
more  commonly  called  a  bill,  in  the  court  of  Cha- 
ncery, a  writ  of  subpcena  v/?°  issued  and  served,  the 


(a)  This  must  not  be  confounded  with  the  writ  of  the  same  nam^ 
this  is  used  to  procure  the  attendance  of  witnesses  in  *he  common  law 
-ourts. 

'i\    From  the  Latin  orare,  to  pray. 
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other  party,  called  the  respondent,  appeared,  the 
case  was  tried,  and  the  proper  decree  made.  The 
informal  and  irregular  application  to  the  King  for 
justice  had  thus  grown  into  a  suit  in  Chancery,  quite 
different  in  form,  it  is  true,  feast  not  in  its  essential 
nature,  from  other  law-suits. 

192.  Formation  of  a  new  body  of  law  under  the 
name  of  equity. — At  first  the  relief  given  was  not 
according  to  any  fixed  rules  or  principles  of  law,  but 
was  such  as  seemed  just  and  right  to  the  Chancellor, 
for  which  reason  it  was  called  "  equity,"  and  the 
court  of  Chancery,  a  "  court  of  equity."  But  this  law- 
less system,  however  beneficial  it  might  be  as  a 
temporary  expedient,  could  not  long  continue 
among  the  lawabiding  English  people.  The  de- 
cisions of  the  court  of  Chancery  were  recorded,  they 
became  precedents,  rules  and  principles  gradually 
took  shape,  and  at  the  present  day  "  equity,"  so  far 
from  being  merely  a  euphonious  name  for  the  exer- 
cise of  despotic  power  by  the  Chancellor,  has  be- 
come a  system  of  uuwritten  law,  standing  by  the 
side  of  the  common  law,,  just  as  the  edictal  law  of 
the  praetors  stood  by  the  side  of  the  old  quiritarian 
law,  supplementary  to  it,  both  together  making  up 
the  noble  fabric  of  the  English  law.  As  the  original 
intention  of  the  Chancellor's  interference  was  not 
to  override  the  law,  but  to  provide  for  cases  which 
the  law  did  not  cover,  it  has  always  remained  an 
inflexible  rule  of  equity,  that  no  suit  can  be  mainta- 
ined in  a  court  of  equity,  if  the  party  might  have 
adequate  remedy  in  a  court  of  law. 

193.  The  statutes  of  mortmain. — But  the  greatest 
extension  of  the  power  of  the  court  of  Chancery  came 
from  the  introduction  of  the  doctrine  of  uses,  a 
short  account  of  which  I  will  now  give.  At  a  very 
early  period  the  monasteries  and  other  ecclesiastical 
corporations,    by  purchase   or    by  working  on  the 
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fears  oi  men  about  to  die,  contrived  to  get  into  their 
hands  a  very  large  amount  of  land.  This  aroused 
the  jealousy  of  the  feudal  lords,  a  large  part  of 
whose  revenues  was  derived  from  fines  or  payments 
of  money  made  to  them  whenever  property  in  land 
was  transferred  from  one  person  to  another,  either 
by  alienation — i.e.  sale  or  gift — or  on  the  death  of 
the  holder.  The  corporations,  however,  never 
died  (a)  and  seldom  or  never -alienated  their  lands, 
so  that  no  fines  accrued  to  the  lord  from  land  held 
by  them,  for  which  reason  such  lands  were  said  to 
be  held  in  "mortmain,"  i.e.  in  " dead  hands."  Tq 
prevent  this,  Parliament  passed  the  celebrated 
statutes  of  mortmain  which  forbade  the  holding  of 
any  more  land  by  corporations,  and  made  any  land 
thereafter  conveyed  to  them  subject  to  forfeiture  to 
the  crown. 

194.  The  introduction  of  uses  and  trusts  from  the 
civil  law. — But  the  ecclesiastics  had  always  been 
students  of  the  civil  law,  and  to  that  law  they  now 
resorted  for  weapons  with  which  to  combat  the 
feudal  nobles.  There  existed  in  the  civil  law  what 
were  called  fidei-commissa,  or  trusts,  according  to 
which  if  property  was  given  to  a  person  for  the  pur- 
pose of  using  it  or  allowing  some  one  else  to  use  it 
in  a  particular  way  and  he  accepted  the  ownership, 
he  was  bound  to  use  the  property,  or  allow  it  to  be 
used,  in  the  required  way.  In  the  technical  langua- 
ge of  the  later  English  law,  he  took  the  property 
subject  to  the  trust  or  burdened  with  the  trust,  and 
could  not  keep  the  property  and  repudiate  the  trust. 
There  was  also  knpwn  to  the  civil  law  a  peculiar 
kind  of  property  called  a  use,  (zistis,  usufructus,) 
by  which  a  person,  without  being  considered  the 

(a)    Because  a  corporation  has  two  characteristics,  i.e.  Immortality 
and  Individuality. 
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owner  of  a  thing,  might  have  a  right  to  possess  and 
use  it  for  a  longer  or  shorter  time  and  to  a  greater 
or  less  extent,  and  while  the  use  lasted  to  exclude 
the  legal  owner  from  the  use  or  possession.  These 
two  doctrines  the  ecclesiastical  lawyers  attempted 
to  introduce  into  the  English  law.  By  their  sugges- 
tion, land  was  given  to  some  person  to  hold  "to  the 
use"  of  the  monastery,  that  is,  with  a  direction  to 
allow  the  latter  to  make  use  of  the  land  just  as  if  it 
was  the  owner.  The  person  to  whom  land  was 
given  to  hold  to  another's  use  was  called  the  "  foeffee 
to  uses,"  and  the  person  for  whose  use  it  was  given 
was  called  the  "  cestuy  que  use."  The  courts  oi 
common  law  refused  to  recognize  the  uses  as  valid, 
and  treated  the  foeffee  to  uses  as  the  absolute  owner 
of  the  land.  The  Chancellor,  however,  who  was 
himself  a  clergyman,  was  quite  willing  to  aid  his 
clerical  brethren  in  their  attempts  to  evade  the  law. 
The  new  uses  were  declared  in  Chancery  to  be  valid, 
on  the  ground  that  it  would  be  fraud  and  an  un- 
conscionable use  of  his  legal  rights  by  the  foeffee  to 
uses  to  keep  the  land  and  not  perform  the  trust. 
The  writ  of  subpcena  was  invented  especially  to  en- 
able the  court  of  Chancery  to  enforce  uses.  By  this 
means  the  monasteries  were  able  to  go  on  getting 
land  practically  just  as  before  ;  only  they  had  to 
enforce  their  rights  in  a  different  court. 

195.  The  statute  of  uses. — Parliament  met  this 
device  by  passing  a  new  act,  the  still  more  famous 
"statute  of  uses,"  which  enacted,  that  whenever  a 
use  of  land  was  given  to  any  one  he  should  also 
have  the  legal  ownership.  If  land,  for  instance,  was 
given  to  A.  to  the  use  of  B.,  B.  at  once  became  the 
owner  of  the  land,  and  A.  had  no  rights  in  it  at  all 
either  at  law  or  in  equity,  but  was  a  mere  conduit  or 
pipe,  so  to  speak,  through  which  the  ownership  pas- 
sed to  B.     The  use  was  then  said  to  be  "  executed " 
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in  B.  The  intention  of  tne  act  was  to  bring  uses 
within  the  operation  of  the  statutes  of  mortmain,  so 
that  if  land  should  be  given  to  any  one  to  the  use  of 
a  corporation,  the  legal  ownership  would  at  once 
pass  to  the  latter,  and  the  land  become  subject  to 
forfeiture. 

196.  The  invention  of  double  uses. — In  reply,  the 
ecclesiastics  invented  double  uses,  or  uses  upon  uses, 
as  they  were  called.  That  is,  land  was  given  to  A., 
to  the  use  of  B.  with  a  farther  direction  that  B.  was 
to  hold  to  the  use  of  C.  Now  the  statute  undoubtedly 
executed  the  first  use,  that  to  B.,  and  A.  took  no  in- 
terest at  all  in  the  land.  But  did  it  also  execute  the 
second  ?  Incredible  as  it  may  seem,  the  courts  of 
common  law  decided  that  it  did  not,  that  B.  rema- 
ined the  foeffee  to  uses,  and  that  C.  had  no  legal 
rights  at  all.  Of  course  the  court  of  Chancery  at 
once  stepped  in  and  enforced  the  second  use,  as  it 
had  formerly  enforced  the  first ;  and  so,  by-.the 
perverse  conservatism  of  the  common  law  courts, 
the  main  object  of  the  statute  of  uses  was  entirely 
defeated,  though  incidentally,  in  ways  which  can 
not  be  described  here,  it  brought  about  very  import- 
ant and  beneficial  changes  »n  the  methods  of 
conveying  land.  >; 

197.  Trusts. — This  new  kind  of  uses  were  called 
trusts  ;  the  foeffee  to  uses  was  called  the  trustee,  and 
the  cestuy  que  use  was  known  as  the  cestuy  que  trust. 
Under  the  name  of  trusts,  uses  have  ever  since  re- 
mained in  the  English  law,  having  been  found  on 
the  whole  very  useful.  They  have  always  been, 
however,  recognized  only  in  courts  of  equity,  which 
by  extending  the  doctrine  of  trusts  to  include  all,  or 
nearly  all,  cases  where  one  person  has  the  legal 
ownership  of  property  which  he  ought  to  hold  or  use 
or  convey  for  another's  benefit,  have  greatly  en- 
larged their  jurisdiction  and  have  been  enabled  to 
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give  relief  in  many  cases  where  it  was  much  n,eeded, 
but  where  the  courts  of  law.,  owing  to  the  strict 
limitations  imposed  on.  them  by  their  forms  of- action, 
could  not  afford  redress.  Thus  in  the  case  of  A. 
giving  money  to  B.  to  buy  land  for  him,  which  B 
fraudulently  uses  to  buy  land  for  himself,  a  court  ofr 
equity  will  hold  B.  to  be  A. 's  trustee  in  regard  to 
the  land,  and  will  compel  him  to,  hold  it,  for  A.'s 
benefit,  or  even  to  convey  it  to  A.  on  request,  though 
it  was  not  the  intention  of  either  party  to  create  such 
a  trust.  I  do  not  know  that  a  more  striking  exam- 
ple of  the  effect  of  judicial  legislation  in  annulling 
the  written  law  can  be  found  than  is  presented,  in 
the  history  of  uses  and  trusts;  in  English  law  ;  nor 
can  one  help  wondering  that  Parliament  allowed  it- 
self to  be  beaten  by  such  transparent  devices. 

198.  A  double  system  of  duties  and  rights. — Thus, 
there  grew  up  in  English  as  in  Roman  law  a  double 
system  of  duties  and  rights  ;  one,  legal  duties  and 
rights,  recognized  by  both  courts^  at  least  in  theory, 
and  the  other,  equitable  duties  and  rights',  entirely 
ignored  in  the  courts  of  law,  and  only  enforceable 
in-  equity.  Just  as  one  person-  at  Rome  could  be 
the  legal  or  quiritarian  owner  of  a  thing  and  another 
person  be  the  bonitary  owner,  so  in  English  law 
one  person  could  be-  the  legal  and,  another  the 
equitable  owner  of  the  same  thing.  Whenever  the; 
two  rights  conflicted,  the  equitable  right  always 
practically  prevailed. 

199.  Nature  of  equitable  duties  and  rights. — But, 
like  the  Roman  praetor,  the  court  of  Chancery 
accomplished  its  object  of  protecting  equitable 
rights  only  in  an  indirect  way.  It  never  denied 
the  existence  of  the  legal  right ;  but  it  prevented 
its  enforcement.  In  fact  nearly  the  whole  juris- 
diction of  equity  may  be  summed  up  in  this : — to 
prevent  persons  in  certain   classes    of  cases — ;not- 
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always— from  making  an  unreasonable,  unjust  or 
fraudulent  use  of  their  legal  rights.  This  it  can 
only  do  by  commands  addressed  to  the  person 
himself  and  enforced  by  penalties  against  him 
personally ;  that  is,  by  imposing  on  him  certain 
equitable  duties.  The  legal  rights  themselves  are 
not  affected  or  curtailed  in  the  least  degree,  and 
if  the  person  chooses  to  disregard  the'  duties  which 
equity  imposes  on  him  and  exercise:  his  legal  rights 
in  the  forbidden  manner,  his  act  in  doing  so  is  just 
as  valid,  both  at  law  and  also,  in  equity,  as  if  no 
equitable  duty  had  existed  ;  although,  if  any  other 
person  who.  knows  of  the  equitable  duty  takes  part 
in  the  breach  of  it,  equity  may  impose  similar 
equitable  duties,  on  him.  Thus  to  recur  again  to 
the  case  of  B.'s  fraudulently  buying  land:  for  himself 
with  A.'s  money;  B.  becomes  the  legal  owner  of 
the  land,  but  in  equity  he  holds  it  as  trustee  for  A., 
and,  a  court  of  equity  will  at  A.'s  request  compel 
him  to  transfer  it  to  A.  But  if.  before  A.  com- 
mences a  suit  in  equity  for  this,  purpose,  B.  sells  and 
conveys  the  land  to  C,  C.  will  became  the  owner 
just  as  completely  and  fully  as  though  B.  had  not 
been  uuder  any  equitable  obligation  towards  A., 
and  A.  will  not  have  even  an  equitable  claim 
against  C.  In  other  words,  A.'s  equitable  right  to 
the  land,  though  called  in  technical  language  an 
"equitable  ownership,"  is  in  truth  no  ownership  at 
all,  is  not  a  right  to  the  land,  but  a  purely  personal 
right  against  B.,  and  when  the  land  passes  out  of 
B.'s  lands,  A.'s  right  does  not  follow  it,  but  remains 
just  as  it  was  before,  a  personal  right  against  B.  If, 
however,  C,  when  he  bought  the  land,  knew  of  A.'s 
equitable  claim  against  B.,  he.  makes  himself  a  party 
to  the  fraud,  and  therefore  a  court  of  equity,  acting 
on  the  same  general  principle  of  preventing  a 
person   from   making  a  fraudulent  use  of  his  legal 


176  FIRST  PRINCIPLES  OF  LAW.  §  200 

rights,  will  impose  on  him  the  same  equitable  duty 
which  formerly  rested  on  B.,  and  will  consider  him 
in  turn  as  A.'s  trustee  and  compel  him  to  transfer 
the  land  to  A.,  if  A.  so  requests.  The  same  is  true, 
if  C.  took  the  land  from  B.  as  a  gift,  without  paying 
for  it ;  in  this  case,  too,  it  would  be  inequitable  to 
allow  him  to  stand  on  his  legal  rights.  Again,  if 
A.  brings  a  suit  against  B.  in  equity  to  enforce  his 
equitable  claim,  the  court  can  only  command  B.  to 
transfer  the  land  to  A.,  and  punish  him  with  fine 
and  imprisonment,  as  for  a  contempt  of  court,  if  he 
refuses.  It  can  not  of  itself  affect  the  legal  right. 
So  if  A.  sues  B.  on  a  sealed  contract  by  mistake 
drawn  so  as  to  be  more  favorable  to  A.  than  the 
parties  actually  intended  to  make  it ;  a  court  of 
equity,  on  the  application  of  B.,  will  forbid — in 
technical  language  "enjoin" — A.  from  going  on 
with  his  suit.  But  if  he  disregards  the  prohibition 
and  does  go  on,  he  will  get  judgment  in  his  fovor 
in  the  court  of  law,  and  can  take  out  execution  and 
enforce  it,  as  though  no  proceedings  had  been  had 
in  equity.  In  other  words,  equitable  rights  are 
nearly  all  rights  in  personam,  the  meaning  of  which 
phrase  will  be  explained  in  a  subsequent  chapter, 
But  in  practice,  the  commands  of  courts  of  equity 
are  enforced  by  such  heavy  penalties  that  they  are 
very  rarely  disobeyed. 

200.  Qualifications  of  the  j  tatements  its  the  preced- 
ing section. — But  the  above  remarks  must  be  take^, 
with  some  qualifications.  In  certain  cases,  courts 
of  equity  can  directly  affect  legal  rights.  They 
sometimes  have  the  power,  when  one  person  has 
become  the  owner  of  land  which  he  ought  to 
transfer  to  another,  of  not  merely  commanding  him 
to  do  so,  but  themselves,  by  their  own  decree, 
transferring  the  ownership,  so  that  as  soon  as  the 
decree  is  made  the  legal  right  of  ownership  is  taken 
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away  from  one  person  and  vested  in  the  other. 
But  this  is  an  exceptional  case.  There  are  also  a 
few  other  similar  exceptions.  Let  me  also  repeat, 
that  equitable  rights  in  property,  though  not  stric- 
tly rights  of  ownership,  are  closely  analogous  to 
them  for  all  practical  legal  purposes,  and  are  usually 
called  rights  of  equitable  ownership.  Thus  the 
cestuy  que  trust  is  said  to  be  the  equitable  owner  of 
the  land,  or  to  be  regarded  in  equity  as  being  the 
owner. 

201.  The  difference  between  law  and  equity. — 
Equity,  then,  in  a  technical  sense,  is  a  system  of 
supplemental  rules  of  law,  chiefly  unwritten  law,  by 
which  persons  are  in  certain  cases  forbidden  to  en- 
force or  exercise  their  legal  rights,  or  are  subjected 
to  duties  in  regard  to  the  use  of  their  property  dif- 
ferent from  the  ordinary  duties  of  owners,  for  some 
one  else's  benefit. 

The  practical  differences  between  law  and  equity 
are  as  follows  : 

(1).  They  are  enforced  in  different  tribunals  and 
by  different  forms  of  procedure. 

(2).  Equity  gives  relief  in  many  cases  when  law 
can  not,  as  in  enforcing  trusts  or  in  transferring  the 
ownership  of  property. 

(3).  It  gives  more  ample  or  beneficiai  relief  than 
law  can  do.  For  instance,  the  only  remedy  for 
a  breach  of  contract  at  law  is  the  recovery  of 
money  damages,  whereas  a  court  of  equity  will 
often  compel  the  defaulting  party  to  actually 
perform  the  contract.  This  is  called  specific 
performance.  Courts  of  law,  too,  can  only  give 
redress  after  a  breach  of  duty  has  been  com- 
mitted ;  but  equity  can  interfere  to  prevent  a 
breach,  and  enjoin  the  party  not  to  do  the 
wrong,  which  when  done  might  be  irreparable, 
as.   for   instance,   the   destruction   of.  some   object 


178  FIRST  PRINCIPLES  OF  LAW.   §§  202-204. 

having   a   special  value  through   its    antiquity   ®r 
historic   associations. 

.    3.    The  Canon  Law. 

202.  Ecclesiastical  law. — The  Canon  law  was 
originally  the  ecclesiastical  law  of  the  Catholic 
church.  It.  is.  drawn  chiefly  from  the  civil  law.  It 
does  not  prevail  in  England  as  such,  but  certain 
portions,  of  it  have  been  adopted  as  the  law  of  the 
English  church  and  are  enforced  in  the  so  called 
Ecclesiastical  courts.  Also  a  number  of  subjects 
that  properly  belong  among  secular  matters,  such 
as  the  validity  of  marriage,  divorce,  wills,  and  the 
settlement  of  the  estates  of  deceased  persons,  were 
left  to  the  Ecclesiastical  courts.  But  quite  recently 
they  have  been  withdrawn  from  their  jurisdiction 
and  entrusted  to  a  new  set  of  courts  known  as 
Matrimonial  and  Divorce  courts,  and  Probate  courts. 


4.    Maritime  Law. 

203.  Admiralty. — Maritime  law  is  that  branch  of 
municipal  law  which  relates  to  ships  and  commerce 
by  sea.  It  is  enforced  in  special  courts  called  courts 
of  Admiralty.  It  has  a  ^aasunternational  character, 
being  substantially  the  same  in  all  civilized  nations, 
and  the  decisions  of  foreign  courts  of  Admiralty  be- 
ing allowed  a  degree  of  efficiency  greater  than  that 
of  foreign  judgments  in  general. 

5.    The  Civil  Law  Courts. 

204.  Courts  not  of  Common  law. — The  Ecclesi- 
astical courts  and  courts  of  Admiralty,  Divorce  and 
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Probate  are  often  spoken  of  collectively  as  the  Civil 
Law  courts  ;  the  rules  of  law  administered  in  all  of 
them  being  derived  in  the  main  from  the  civil  law. 


6.    Mercantile  Law. 

205.  Customs  of  merchants. — The  Lex  Mercatoria 
or  Law  Merchant  is  a  part  of  the  municipal  law  and 
of  the  common  law  in  its  larger  sense.  It  includes 
such  of  the  customs  which  have  been  adopted  by 
the  courts  as  law  as  had  their  origin  in  the  usages 
of  merchants,  and  is  of  course  chiefly  applicable  to 
mercantile  transactions,  though  the  scope  of  its 
rules  has  been  extended  to  some  transactions  that 
are  not  among  merchants.  It  is  not  a  separate 
department  of  law,  but  is  administered  in  the  or- 
dinary courts. 

The  subject  of  bankruptcy  and  insolvency  of 
traders  and  others,  though  a  part  of  the  ordinary 
municipal  law,  is  for  convenience  sake  committed 
in  England  to  special  courts  of  Bankruptcy. 

7.  Use  of  the  French  and  Latin  Language. 

206.  Use  of  the  French  and  Latin  languages. — 
Till  the  reign  of  Edward  III.  the  proceedings  in  the 
common  law  courts  of  England  were  in  the  Norman- 
French  language,  from  which  period  a  considerable 
number  of  technical  terms  in  that  tongue  {e.g., 
cestuy  que  trust)  have  come  down  to  us.  But  the 
number  of  them  now  in  use  is  small  and  diminishing. 
The  reports  continued  to  be  in  French  or  several 
centuries  longer  But  for  judicial  records  the  Latin 
language  was  used  till  into  the  18th.  century. 
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Since  that  time  English  has  been  the  language 
of  all  the  English  courts  ;  but  a  large  number  of 
the  technical  terms  of  the  law  are  still  Latin,  which 
has  the  advantage  of  being  more  likely  to  be  free 
from  the  ambiguities  that  are  sure  to  cling  to  terms 
that  are  also  in  popular  use,  of  which  we  shall  have 
some  striking  examples  in  later  chapters. 


8.    The  Judicature  Act. 

207.  Abolition  of  old  courts  and  forms  of  action. 
In  1873  was  enacted  the  statute  known  as  the 
Supreme  Court  of  Judicature  Act  of  1873,  by  which 
the  court  of  Chancery,  the  superior  courts  of  com- 
mon law,  the  court  of  Admiralty,  and  the  Probate 
and  Matrimonial  and  Divorce  courts,  as  well  as 
some  local  courts,  were  abolished,  and  a  new 
Supreme  Court  of  Judicature  set  up  in  their  place. 
This  is  divided  into  two  parts,  the  High  Court  of 
Justice  and  the  Court  of  Appeal.  To  the  former 
is  entrusted  all  the  original  jurisdiction  of  the 
abolished  courts ;  and  for  convenience  sake  it  is 
divided  into  a  number  of  divisions,  which  are  named 
after  the  old  courts,  the  Chancery  Division,  the 
Queen's  Bench  Division,  etc.  But  these  are  not 
separate  courts  ;  a  case  brought  into  the  court  is 
assigned  to  any  one  of  them  for  trial  as  convenience 
may  dictate,  so  that  cases  in  equity  may  happen  to 
be  tried  in  the  Common  Pleas  Division  and  admiralty 
cases  in  the  Chancery  Division.  =±  The  Court  of 
Appeal  takes  all  the  appellate  jurisdiction  of  the 
former  courts,  but  not  of  the  House  of  Lords,  which 
still  remains  as  the  court  of  last  resort.  By  the 
same  act  the  old  forms  of  action  and  the  peculiar 
proceeding  in  equity  by  bill  and  subpoena  were  also 
done  away  with,  and  a  simple  form  of  proceeding 
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by  a  writ  of  summons  followed  by  pleadings  stating 
the  facts  and  the  parties'  claims  in  an  informal  way, 
such  as  I  have  described  in  outline  in  the  first 
chapter  of  this  book,  was  substituted  for  them.  It 
was  also  provided  that  both  legal  and  equitable 
rights  might  be  enforced  in  the  same  suit,  and  that 
where  the  rules  of  the  two  systems  conflicted,  the 
rules  of  equity  should  prevail ;  that  is,  the  formal 
distinction  between  law  and  equity  was  abolished. 


9.    The  Common  Law  in  the  United  States. 


208.  American  law. — The  English  colonists  car- 
ried their  native  law  with  them  to  America,  at  least 
such  portions  of  it  as  seemed  to  them  suited  to  theii 
new  circumstances.  Each  of  the  states  of  the 
United  States  has  its  own  system  of  common  law, 
in  the  main  agreeing  with  that  of  England,  but 
differing  from  it  in  various  particulars.  Certain 
old  English  statutes  that  were  in  force  before  the 
colonies  achieved  their  independence  remain  in 
force,  without  having  been  formally  re-enacted,  as 
a  part  of  the  local  common  law.  The  statute  of 
uses,  for  example,  is  in  force  in  most  of  the  American 
states.  But  the  statutes  of  mortmain  are  not  accept- 
ed in  most  states.  Law  and  equity  in  the  United 
States  are  usually  administered  in  the  same  courts, 
but  until  quite  lately  by  different  forms  of  procedure. 
Only  a  few  of  the  states  have  separate  equity  courts. 
In  many  of  the  states,  however,  Codes  of  Procedure 
have  been  enacted  by  which  the  formal  distinction 
between  law  and  equity  and  the  old  forms  of  actions 
have  been  abolished,  as  has  since  been  done  in 
England    by  the  Judicature    Act.     The    state    of 
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Louisiana,  having  been  bought  from  France,  has 
never  adopted  the  common  law,  but  retains  the 
Code  Napoleon  as  the  basis  of  its  lav/. 

209.  The  law  of  the  Union. — But  the  United  Sta- 
tes as  a  whole  has  no  common  law,  at  least  none 
that  prevails  within  the  limits  of  the  states,  (a)  The 
law  of  the  United  States  as  a  nation  is  all  written 
law  or  judiciary  law  interpretative  of  the  written  law. 
But  in  the  territories,  in  the  District  of  Columbia 
and  among  American  citizens  in  foreign  countries 
who  enjoy  the  right  of  extra-territoriality,  the  common 
law  is  in  force  ;  though  exactly  what  is  included 
under  the  name  "  common  law"  in  that  connection 
it  is  not  always  easy  to  determine. 

210.  The  federal  courts. — In  the  United  States  a 
double  system  of  courts  prevails  ;  the  courts  of  the 
nation,  the  federal  or  United  States  courts,  and  the 
courts  of  the  several  states.  I  will  first  briefly  des- 
cribe the  judicial  system  of  the  United  States.  The 
entire  country,  except  the  District  of  Columbia,  is 
divided  into  judicial  districts,  each  consisting  of  a 
state  or  territory  or  a  part  of  a  state,  never  of  parts 
of  two  states.  In  each  district  is  a  District  court, 
held  by  a  single  judge.  This  has  jurisdiction  in 
bankruptcy,  admiralty  and  revenue  cases,  some  cri- 
minal prosecutions,  and  suits  at  law  and  in  equity 
by  and  against  certain  classes  of  persons,  such  as 
national  banks  and  assignees  in  bankruptcy.  The 
judicial  districts  are  grouped  into  nine  circuits,  in 
each  of  which  is  a  Circuit  Court,  which  sits  from 
time  to  time  in  each  district.  Its  judges  are  the 
various  District  judges  in  the  circuit,  a  Circuit  judge, 


(a)    Wheaton  v.  Peters,  8  Pet.  658  ;  United  States  v.  Barney,  5  Blatch. 
*99- 
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and  one  of  the  justices  of  the  Supreme  Court  of  the 
United  States,  who  visits  each  district  in  the  circuit 
annually.  The  Circuit  court  has  both  legal  (includ- 
ing criminal)  and  equitable  jurisdiction,  and  has  also 
a  small  original  jurisdiction  in  bankruptcy.  It  also 
hears  appeals  from  the  District  courts.  In  the  ter- 
ritories the  powers  of  the  Circuit  courts  are  exercised 
by  the  District  courts.  The  Supreme  Court  of  the 
United  States  sit  at  Washington.  It  has  a  small 
original  jurisdiction  at  law  and  in  equity,  but  chiefly 
hears  appeals  from  the  Circuit  courts  and  from  the 
highest  courts  of  the  states  on  matters  of  United 
States  law,  but  not  on  matters  of  state  law. 

The  Court  of  Claims  sits  at  Washington  and  inves- 
tigates and  reports  to  Congress  upon  claims  against 
the  United  States. 

211.  The  courts  of  the  states. — The  judicial  sy- 
stems of  the  states  are  not  uniform.  In  general, 
there  is  a  single  court  of  last  resort,  having  only  ap- 
pellate jurisdiction,  called  usually  the  Supreme 
Court  or  the  Court  of  Appeals,  and  a  court  of  ge- 
neral jurisdiction  in  both  law  and  equity,  sitting  in 
the  various  counties,  the  most  usual  names  for  which 
are  the  Supreme,  Superior  or  Circuit  Court.  This 
court  has  also  usually  appellate  jurisdiction  from  the 
inferior  courts,  the  number,  names  and  powers  of 
which  are  very  different  in  the  different  states. 
There  are  usually  courts  of  probate,  called  Probate, 
Surrogate  or  Orphans'  Courts,  or  sometimes  by 
other  names.  ~here  are  also  Justices  of  the  Peace, 
who  are  subordinate  officials,  having  limited  judicial 
and  executive  powers  They  have  authority,  as 
judicial  officers  to  try  small  civil  and  criminal 
cases,  but  never  have  any  equity  powers.  Similar 
officers,  having  the  .same  title,  exist  also  in 
England.  There  being  no  established  church,  there 
are  no  ecclesiastical  courts  in  the  United    States. 


I»4  FIRST  PRINCIPLES  OF  LAW.  §  211. 

What  are  called  ecclesiastical  courts  are  merely 
councils  of  the  different  churches,  having  no  public 
authority. 
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i.    Books. 


212.  Statute  Books. — The  written  law  is  usually 
contained  in  books  called  statute  books,  which  are 
published  by  the  authority  of  the  government.  The 
statutes  passed  at  each  session  of  the  Congress  of 
the  United  States  or  the  Parliament  of  Great  Britain 
are  published  in  books  under  the  title  of  "Statutes 
at  Large."  The  same  name  is  often  used  for  the 
volumes  containing  the  acts  of  the  state  legislatures 
in  the  United  States  ;  but  sometimes  they  are  called 
"Acts,"  "Public  Acts,"  or  by  other  equivalent  titles. 
It  is  the  custom  in  the  United  States,  at  intervals 
of  a  few  years,  to  revise  and  digest  the  mass  of 
accumulated  statutes,  arrange  them  in  order  and 
re-enact  them  in  their  systematized  form,  under  the 
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name  of  "Revised"  or  "Genera!  Statutes  ;"  in  other 
words,  to  codify  the  written  law.  All  the  statute 
law  of  the  United  States  in  force  up  to  the  year 
1875  is  included  in  a  single  volume  of  Revised 
Statutes  of  the  United  States  issued  by  authority  of 
Congress  in  that  year.  Laws  made  by  inferior 
legislative  bodies  and  officers  are  usually  also 
published  in  books  under  various  titles. 

213.  Reports. — The  unwritten  law  is  found  in 
what  are  called  the  reports,  which  are  books  con- 
taining accounts  of  cases  decided  by  those  courts 
whose  decisions  are  considered  of  authority  as 
precedents.  A  report  of  a  case  ought  to  contain 
a  statement  of  the  material  facts  of  the  case  and  of 
the  judgment  of  the  court,  together  with  the 
opinions  of  the  judges  in  full,  if  there  were  any. 
Reports  are  sometimes  prepared  by  lawyers  or 
judges  on  their  own  account  and  sometimes,  as  is 
now  commonly  the  case,  by  persons  specially 
appointed  by  law  to  do  so.  Many  of  the  older 
reports  are  mere  notes  taken  for  the  individual  use 
of  the  writers,  and  never  intended  to  be  published  ; 
and  many  of  them  are  so  brief  and  obscure  as  to  be 
of  little  or  no  value. 

214.  English  reports.— The  earliest  reports  are 
the  Year  Books,  published  annually  at  the  expense 
of  the  Crown  from  the  reign  of  Edward  II.  to  Henry 
VIII.  inclusive,  (a) 

Then  followed  a  long  line  of  reports,  usually 
named  from  their  authors,  as  East's  Reports,  Mees- 
on  and  Wellesby's  Reports,  (<5)  but  sometimes  from 


(a)  A  reference  to  them  by  a  learned  judge  as  mere  "lumber  garrets 
at  obsolete  feudal  law,"  indicates  their  practical  value  in  modem  times. 

(£)  The  reports  of  Ch.  J.  Coke,  however,  are  often  called,  by  way 
of  eminence,  simply  the  "Reports,"  but  sometimes  "Coke's  Reports. 
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the  court  in  which  the  cases  reported  in  them  were 
decided,  as  "House  of  Lords  Reports,"  "Exche- 
quer Reports."  The  later  English  reports,  prepared 
by  specially  authorized  persons,  are  called  simply 
the  "Law  Reports,"  with  the  addition  of  the  name  of 
the  court,  or  since  the  Judicature  Act,  the  division 
of  the  court,  in  which  the  cases  were  decided,  as 
"Law  Reports,  Queen's  Bench"  or  "Law  Reports, 
Chancery  Division." 

21 5 ,,  American  reports. — The  reports  of  the 
Courts  of  the  United  States  bear  the  names  of  the 
reporters,  as  "Wheaton's  Reports;"  but  they  are 
also  sometimes  called,  which  is  the  better  way, 
"United  States  Reports."  The  reports  of  the 
highest  courts  of  the  states  usually  take  the  name 
of  the  state,  as  "  New  York  Reports,"  but  sometimes 
that  of  the  reporter,  and  occasionally  both  or  either 
indifferently.  The  reports  of  inferior  courts  are 
named  after  the  reporter,  the  courts  or  sometimes 
the  city  where  the  court  sits,  as  "Philadelphia 
Reports."  Reports  on  special  branches  of  law  often 
have  a  title  indicating  the  subject,  as  "  Benedict's 
Admiralty  Reports." 

216.  Text-books  and  treatises. — Text-books  and 
treatises  on  law,  although  they  are  not  authoritative 
as  precedents,  yet,  if  written  by  eminent  lawyers  or 
of  high  merit  in  themselves,  often  have  great  weight 
with  the  courts.  In  this  respect,  they  are  like  deci- 
sions of  courts  of  other  jurisdictions,  or  somewhat 
analogous  to  the  books  of  responses  of  the  Roman 
juris-consults. 

It  is  not  possible  in  this  book  to  give  any  account 
of  particular  reports  and  treatises.  Their  name  is 
legion.  I  shall  only  add  a  few  remarks  as  to  the 
methods  of  citing  them.  («) 

(«)  For  a  collection  of  opinions  of  the  judges  on  various  reports  and 
text  writers,  see  5  Am.  Law.  Rev.  622. 
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2.    Citation  of  Authorities. 

217.  Citation  of  statutes. — The  English  statutes, 
are  cited  by  giving  the  name  of  the  King  or  Queen 
in  whose  reign  they  were  enacted,  preceded  by  the 
year  of  his  reign,  and  followed  by  the  chapter  and 
sometimes  the  section.  Thus  "  7  Geo.  2,  c.  8,  s.  9," 
means  the  ninth  section  of  the  eighth  chapter  of  the 
statutes  passed  in  the  seventh  year  of  the  reign  of 
George  II.  Some  few  statutes  have  special  names 
by  which  they  are  cited,  such  as  the  statute  of  uses, 
the  Supreme  Court  of  Judicature  Act  of  1873.  Thus 
"  Jud.  Act.  §  40."  would  refer  to  the  40th.  section  of 
the  latter  act.  In  nearly  all  citations  certain  conven- 
tional abbreviations  are  used,  with  which  it  is  neces- 
sary to  become  familiar. 

Citations  from  books  of  revised  statutes  are  made 
by  giving  the  name  of  the  book  and  of  the  necessary 
subdivisions  to  find  the  passage,  as  "General 
Statutes  of  Connecticut,  Title  n,  Chapter  12,  Section 
2."  (Gen.  Stat.  Conn.,  Tit.  11,  Ch.  12,  §  2.)  Sometimes 
the  sections  are  numbered  consecutively  from  be- 
ginning to  end  of  the  book.  In  this  case  only  the 
number  of  the  section  need  be  given,  as  "  Rev.  Stat. 
U.  S.,  §  1234."  Books  containing  the  statutes  of  any 
particular  year  are  generally  cited  by  the  name  of 
the  book  and  the  year,  with  the  necessary  subdivi- 
sions, as  "Acts  of  Congress,  Dec.  Session,  1872,  Ch. 

5  §2-" 

218.  Citation  of  reports. — The  Year  Books  are 
cited  by  the  name  of  the  King  in  whose  reign  they 
were  issued,  the  year  of  his  reign  and  the  page,  as 
"  Y.  B.  22  Ed.  4,  26."  Other  reports  are  cited  by 
giving  first  the  volume,  then  the  name,  and  lastly 
the  page,  as  12  Pet.1  125.     In  the  new  English  re- 

»,   Peter's  Reports  Supreme  Ct.  of  U.S. 
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ports  the  volumes  containing  the  decisions  of  each 
court  or  division  make  a.  separate  series,  so  that  the 
number  of  the  volume  must  be  inserted  after  the 
words  Law  Reports  ;  thus  "  L.  R.  8  C.  P.  225." 

219.  Citation  of  treatises. — Text-books  and  trea- 
tises are  cited  in  the  same  manner  as  reports  ;  e.g. 
"  2  Blackstone's  Commentaries,  25."  (2  Bl.  Com., 
25.)  But  some  treatises  are  divided  into  sections,  in 
which  case  they  are  usually  cited  by  the  sections 
and  not  by  the  pages.  When  a  new  edition  of  a 
book  that  is  cited  by  pages  is  published,  the  paging 
of  the  original  edition  is  commonly  inserted  in  the 
margin,  and  references  to  the  new  edition  are  made 
by  the  side  paging,  unless  the  contrary  is  stated  of 
the  edition  specially  named. 
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220  Object  &f  thit  chapter. — The  law  imposes 
duties  and  creates  rights ;  these  duties  and  rights 
belong  to  persons  ;  they  are  imposed  or  created  for 
the  purpose  of  securing  or  preventing  the  doing  of 
certain  acts  ;  their  existence  is  conditional  on  the  ex- 
istence of  certain  facts ;  and  they  often  relate  to 
things.  The  ideas  expressed  by  the  words  person, 
thing,  fact,  act,  duty  and  right  arc  the  elementary 
ideas  of  which  the  science  of  law  is  built  up ;  and 
therefore,  before  going  on  to  consider  the  rules  of 
law,  it  is  necessary  to  obtain  a  clear  understanding 
of  these  ideas.  But  here  we  shall  be  met  at  every 
step  by  a  most  annoying  and  perplexing  difficulty. 
Very  many  of  the  words  which  it  will  be  necessary 
for  us  to  use  are  involved  in  almost  hopeless  ambi- 
guity. Not  only  are  they  all  words  in  popular  use, 
and  therefore  habitually  used  in  variable  and  not 
precisely  determined  significations  by  the  majority  of 
men,  not  only  are  the  words  duty  and  right  so  loaded 
with  connotations  derived  from  moral  science  that 
it  is  almost  impossible  to  disentangle  these  from  the 
elements  that  go  to  make  up  their  proper  legal  con- 
tents ;  but  even  in  technical  use  no  fixed  and  single 
meanings  have  yet  been  so  firmly  established  as  to 
be  uniformly  accepted  by  lawyers.  In  this  chapter 
I  shall  try  to  pick  out  and  explain  what  seem  the 
best  meanings,  note  the  most  important  variations 
and  ambiguities,  and  ^eave  the  reader  with  this 
general  caution  against  the  rest. 

I.— PERSONS, 


1.    Natural  Persons. 

221.     Human  beings. — Persons  are  either  natural 
or  artificial.    By  a  natural  person  is  meant  simply 
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a  human  being.  For  some  purposes  a  child  yet 
unborn,  in  ventre  sa  mere)  as  the  legal  phrase  is,  is 
considered  a  person  :  property  may  be  given  to  it. 
By  some  writers  a  person  has  been  defined  to  be 
a  human  being  considered  as  having  duties  and 
rights,  or  a  human  being  considered  as  having  a 
status ;  (a)  but  these  latter  definitions  are  not 
generally  accepted,  (b) 


2.    Artificial  Persons. 

222.  Nature  of. — Artificial  persons  are  also 
called  juridical,  legal  or  moral  persons.  They  are 
legal  entities  which  are  not  truly  persons  at  all,  but 
which  the  law,  for  convenience  sake,  by  a  legal 
fiction,  regards  as  having  duties  and  rights  as  if 
they  were  persons,  though  in  fact  the  duties  and 
rights  supposed  to  belong  to  them  helong  to  some 
natural  person  or  persons. 

223.  Kinds  of  artificial  persons.  1.  Collections 
of  natural  persons. — They  are  of  three  kinds.  First, 
they  may  be  collections  of  natural  persons.  A 
nation  is  an  artificial  person.  So  is  a  sovereign 
body.  The  most  common  example  of  this  kind 
of  artificial  person  is  a  corporation.  A  corporation 
consists  of  a  number  of  persons  who,  by  the  per- 
mission of  the  sovereign,  whiqh  permission  is  usually 
called  a  charter  or  patent,  have  associated  them- 
selves  together  into  a  society,   under   a   common 


(a)    The  meaning  of  status  is  explained  in  58  231,  232. 
(*)    Aust.Jur,XII;  (4th.  Ed.)  p.  359. 


•  Sec  p.  ix. 
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name,  for  a  certain  purpose.  Such  is  an  insurance 
company,  a  bank  («)  or  a  railroad  company.  The 
society  or  corporate  body  is  looked  upon  in  law  as 
a  kind  of  a  person,  separate  and  distinct  from  its 
individual  members.  As  such  it  may  own  property, 
which  is  not  looked  upon  for  most  legal  purposes 
as  belonging  to  the  members  of  the  corporation, 
but  to  the  corporate  body  itself.  It  may  contract 
debts  and  have  debts  owed  to  it ;  it  may  sue  and  be 
sued,  like  a  person.  It  may  even  sue  one  of  its  own 
members,  so  entirely  distinct  is  it.  It  may  com- 
mit a  crime,  and  be  indicted  and  fined  for  it, 
though  of  course,  having  no  material  body,  it  can 
not  be  imprisoned.  Not  every  association  of  per- 
sons under  a  common  name  for  a  common  purpose 
is  a  corporation;  but  only  those  to  whom  the 
sovereign  has  given  the  permission  or  franchise  to 
be  such.  An  ordinary  business  partnership  is  not 
a  corporation  nor,  usually,  a  church.  All  the> 
persons  living  within  certain  territorial  limits  may 
constitute  a  corporation,  as  is  the  case  with  American 
cities  ;  or  they  may  be  regarded  as  a  corporation 
for  some  purposes  and  not  for  others,  as  is  the  case 
with  counties  in  both  the  United  States  and  England, 
These  are  called  quasi  corporations,  {b)  A  cor- 
poration may  consist  of  only  one  person  at  a  time, 
to  be  followed  by  others  in  succession.  This  is  a 
corporation  sole.  The  Queen  of  England  is  a 
corporation   sole,  (c)     A  corporation  composed   of 


(a)    Banks  are  not  always  corporations. 

(i)  The  word  quasi  is  often  used  in  law  to  denote  something  that 
is  like  another  thing,  but  not  exactly  the  same.  A  \nasi  corporation  is 
like  a  corporation  in  some  respects,  but  not  exactly  a  corporation  ;  a 
quasi  contract  is  like  a  contract,  and  yet  not  truly  one. 

(f)  This  is  expressed  in  the  maxim  that  "The  King  never  dies." 
The  individual  dies,  but  the  corporation  continues  to  exist  as  befc 
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more  than  one  person  at  the  same  time  is  called  a 
corporation  aggregate.  Every  corporation  must 
have  a .  seal.  It  was  formerly  a  rule  of  law  that  a 
corporation  could  not  make  a  contract  except  in 
writing  and  under  its  seal.  But  this  doctrine  is 
entirely  exploded  in  the  United  States  and  is 
rapidly  dying  out  in  England. 

224.  Kinds  of  artificial  persons,  z  Things. — 
Secondly,  an  artificial  person  may  be  a  thing. 
When  two  pieces  of  land  lie  side  by  side,  it  some- 
times happens  that  the  owner  of  one  acquires  a 
right  to  use  or  prevent  the  owner  from  using  the 
other  in  some  particular  way.  Such  a  right  is  called 
an  easement  or  servitude.  Thus,  if  A.  and  B.  own 
adjacent  pieces  of  land,  and  A.  has  the  right  to  go 
across  B.'s  land  to  get  to  and  from  his  own,  or  to 
prevent  B.  from  putting  up  a  building  on  his  land 
so  high  as  to  shut  off  the  light  and  air  from  coming 
freely  to  A.'s  windows,  A.  is  said  to  have  an  ease- 
ment in  or  over  B.'s  land.  A.'s  land  is  called  the 
dominant  and  B.'s  the  servient  land  or  tenement. 
This  easement  belongs  to  A.  only  so  long  as  he 
continues  to  own  the  dominant  tenement.  Were 
he  to  sell  it,  the  right  would  pass  away  from  him  to 
the  new  owner.  It  always  belongs  to  the  person 
who  happens  to  be  for  the  time  being  the  owner  of 
the  dominant  tenement.  For  this  reason,  for 
brevity's  sake,  the  easement  is  said  in  law  to  belong 
to  the  dominant  tenement  itself,  as  if  the  latter  were 
a  person. 

225.  Kinds  of  artificial  persons.  3.  Collections 
of  duties  and  rights. — Thirdly,  an  artificial  person 
may  be  a  mere  collection  of  duties  and  rights. 
A  hereditas  or  persona  (the  nature  of  which  I 
shall  presently  explain)  is  for  some  purposes 
treated  as  a  person. 
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3.     PERSONAE. 

226.  Nature  of. — The  Latin  -word  for  person  is 
persoiia.  But  persona  has  acquired  certain  other 
meaning's,  which  I  shall  briefly  explain  ;  because, 
although  the  word  persona  is  not  used  in  English 
law,  the  ideas  expressed  by  it  not  only  do  occur 
but  are  of  the  utmost  importance,  and  they  are 
usually  treated  of  in  connection  with  the  subject 
of  persons.  The  first  of  these  meanings  is  some- 
what subtle  and  hard  to  express  without  the  use 
of  metaphors.  It  seems  to  denote  the  whole  of*a 
person's  duties  and  rights  considered  as  composing 
his  legal  personality,  (a)  The  abstract  idea  which 
we  denote  by  the  word  personality  is  involved  in 
it ;  that  by  which  the  duties  and  rights  which  belong 
to  the  person  are  knit  together  into  a  single  whole. 
The  nature  of  the  idea  can  be  best  understood  by 
seeing  how  it  is  used. 

When  a  person  dies,  many  of  his  duties  and  rights 
die  with  him,  for  instance,  his  duties  as  a  husband 
or  a  father,  or  his  right  to  vote.  But  other  duties 
and  rights  continue  to  exist  just  as  before.  Debts 
due  from  him  must  still  be  paid  ;  (b)  and  persons 
who  owe  money  to  him  will  not  be  excused  from 
paying.  He  may  have  committed  some  wrong  for 
which  he  was  liable  to  make  redress,  and  the  claim 
for  redress  may  continue  to  exist  after  his  death. 
His  rights  of  ownership  also  are  not  extinguished 
by  his  death.  These  duties  and  rights  of  a  man 
that  continue  to  exist  after  his  death  are  said  to 
belong  to  the  persona  of  the  dead  man,  just  as 
formerly  they  belonged  to  his  person.     His  persona, 


(a)     Maine's  Anc.  Law,  Ch.  VI.  p.  173. 

(i)     This  statement  is  subject  to  some  qualification';  see  §229. 
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or  legal  personality,  continues  to  exist  and  to  have 
duties  and  rights,  just  as  the  natural  person  had 
them.  But  of  course  such  a  persona,  being  a  mere 
abstraction,  can  not  of  itself  actually  pay  debts  or 
receive  money  due  it,  nor  perform  any  act.  Some 
natural  person  must  be  provided  to  act  on  its  behalf. 
This  person  is  appointed  either  by  the  will  of  the 
deceased  person  or  by  the  court  of'Probate.  In 
the  former  case  he  is  called  an  executor,  in  th* 
latter  an  administrator.  Both  executors  and  adminis* 
trators  are  called  the  personal  representatives  of 
the  dead  man.  The  duty  of  a  personal  represen- 
tative is  to  pay  the  debts  of  the  deceased  and  settle 
all  other  claims'  against  him  that  survive,  and  to 
distribute  the  residue  of  the  estate,  after  deducting 
his  own  compensation  and  all  expenses  of  the  ad- 
ministration, to  the  persons  who  are  appointed  by 
the  will  of  the  deceased  or  by  law  to  receive  it. 
This  is  called  "settling  the  estate"  of  the  deceased 
person.  The  word  estate,  as  used  in  this  way,  is 
nearly  equivalent  to  persona.  Thus  we  speak  of 
property  belonging  to  the  "estate"  of  such  a 
deceased  persons,  of  claims  against  the  "  estate,"  or 
of  its  owing  debts,  as  if  it  were  a  person. 

The  personal  representative  is  said  to  take  or  bear 
or  sustain  the  persona  of  the  deceased.  The  duties 
of  -the  persona  are  performed,  and  its  rights  are 
exercised  by  the  personal  representative.  Debts  due 
to*  or  from  the  persona  of  the  dead  man  become 
due  to  or  from  the  personal  representative,  and  the 
dead  man's  property,  the  property  of  his  persona, 
becomes,  temporarily  at  least,  the  property  of  the 
.representative,  (a)     The  latter,  in   short,  steps  into 

(«)  The  rights  or!  the  personal  representative  to  the  land  left  by  the 
deceased  are.  somewhat  more  limited  in  theory  of  law  than  the  above 
statements  would  "read  the  reader  to  suppose  ;  but  the  statement  is  a 
accurate  enough  for  aar  present  purposes. 
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the  4ead  man's  place  and  assumes  his  personality. 
The  legal  existence,  so  to  speak,  of  the  deceased 
person  did  not  end  at  his  death,  but  continues  in 
the  person  of  the  representative  with  the  same 
duties  and  rights  as  before,  except  such  as  from 
their  nature  were  incapable  of  surviving  him.  To 
use  a  somewhat  grotesque  comparison,  a  man's 
persona  or  legal  personality  may  be  compared  to 
a  garment  or  shell,  to  which  his  duties  and  rights 
are  attached.  As  long  as  he  lives  the  shell  or 
garment  remains  connected  with  him  ;  but  when  he 
dies  it  quits  him,  dropping  a  part  of  its  duties  and 
rights,  and  goes  and  attaches  itself  to  the  personal 
representative  carrying  the  remainder  of  the  duties 
and  rights  with  it.  If  the  representative  dies,  the 
persona  of  the  original  dead  man  will  again  shift 
and  attach  itself,  with  its  attendant  duties  and 
rights,  to  the  representative  of  the  representative. 
A  single  persona  may  ■  thus  be  born  by  several 
natural  persons  in  succession  ;  it  may  be  regarded 
as  a  kind  of  artificial  person,  somewhat  analogous 
to  a  corporation  sole.  This  notion  of  the  survival 
of  a  man's  legal  personality  after  his  death  is  of 
course  a  mere  legal  fiction,  designed  to  secure  the 
performance  of  such  of  the  duties  which  he  left 
undone  at  his  death  as  admit  of  being  performed  by 
another,  or  of  a  part  of  such  duties.  There  is 
reason,  however,  for  supposing  that  when  it  was 
first  introduced  into  law,  in  remote  antiquity,  it  did 
not  seem  so  unreal  as  it  does  to  us,  and  that  the' 
idea,  so  important  and  useful  in  law,  of  the  trans- 
ference or  assignment  of  rights  from  one  person  to 
another,  was  originally,  in  every  case,  connected 
with  the  idea  of  the  transfer  of  persona,  (a)     When 


(«)    Maine's  Anc.  Law,  Chap.  VI ;  7  Am.  Law  Rev,  51. 
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the  estate  has  been  settled  and  the  remaining 
property  and  rights  of  the  dead  man's  persona  have 
been  distributed  to  the  persons  appointed  by  law 
to  take  them,  the  notion  of  the  continuance  of  the 
dead  man's  persona  is  dropped,  and  the  rights 
belong  to  the  persons  to  whom  they  are  distributed 
in  their  own  proper  personae.  The  property,  for 
instance,  which  a  man  inherits  from  his  father 
becomes  his  in  his  own  right,  just  as  if  he  had 
bought  it. 

227.  Transfer  of  a  part  of  the  persona  of  a 
living  person  ;  agents,  etc. — But  a  person  may  not 
only  bear  the  persona  of  a  deceased  person,  but 
also  a  part  of  the  persona  of  one  who  is  living. 
This  is  the  case,  for  instance,  with  an  agent,  a 
servant  or  a  trustee.  If  an  agent  makes  a  contract 
in  behalf  of  his  principal,  the  agent  is  not  bound  by 
it,  but  the  principal  is.  If  a  servant  in  the  course 
of  his  master's  business  by  his  negligent  act  injures 
another,  the  master  shall  answer  for  it.  (a)  In  both 
cases  the  physical  person  doing  the  act  is  the  agent 
or  servant,  but  the  persona  by  whom  the  act  is  con- 
sidered in  law  to  be  done  is  the  persona  of  the 
principal  or  master,  which  the  agent  or  servant 
bore  and  under  which  he  did  the  act.  Just  as  an 
act  done  by  a  person's  hand  is  not  called  the  act 
of  the  hand  but  the  act  of  the  person  whose  the 
hand  is,  so  an  agent  or  servant  may  be  regarded  as 
a  kind  of  more  complex  hand  belonging  to  the 
person  {persona)  who  is  the  principal  or  master. 

This  explains  the  nature  and  extent  of  the 
liability  of  a  master  for  his  servant's  acts.  Un- 
doubtedly, the  actual  reason  why  a  master  is  held 
liable    for   the   misconduct  of  his    servant    while 


(«)     In  such  a  case  the  servant  is  also  liable ;  but  this  is  an  exception 
to  the  general  rule,  introduced  for  reasons  of  public  policy. 
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engaged  in  his  business  is  the  practical  expediency, 
of  such  a  rule.  But  as  to  the  legal  theory  which 
underlies  it  there  has  been  much  discussion.  Some 
writers,  among  them  even  Mr.  Austin,  (a)  have 
put  it  upon  the  ground  of  a  kind  of  negligence  of 
the  master  in  employing  such  a  bad  servant.  But 
the  master  is  equally  liable  though  he  has  used 
all  possible  care  and  diligence  in  the  selection  of 
his  servant.  The  true  ground  seems  to  be  that  the 
servant  bears  the  „  master's  persona,  and  therefore, 
by  a  logical  necessity,  the  latter  must  be  liable, 
because  he  is  in  contemplation  of  law  the  very  per- 
son (persona)  doing  the  act.  If,  however,  the 
servant  does  an  act  not  in  the  course  of  his  master's 
business,  the  master  is  not  responsible  for  it,  because 
the  servant  ac£s  under  his  own  persona.  He  only 
acts  under  his  master's  persona  for  the  purpose  of 
doing  his  master's  business,  and  his  acts  outside  of 
that  no  more  concern  his  master  than  any  one  else. 

So  a  public  officer  may  be  said  to  bear  the 
persona  of  the  sovereign  ;  and  hence  it  is  that  rules 
made  by  the  courts  and  by  subordinate  legislators 
have  the  force  of  laws.  The  physical  person  who 
makes  them  is  the  public  officer,  but  the  persor 
{persona)  who  makes  them  is  the  sovereign. 

228.  Representation. — One  who  bears  another'* 
persona  is  said  to  represent  the  latter.  A  servant 
represents  his  master,  an  agent  his  principal,  an 
executer  or  administrator  the  dead  man,  a  public 
officer  the  sovereign. 

One  natural  person  may  have  more  than  one 
persona.  He  may  be  at  the  same  time  an  executor 
or  administrator,  an  agent,  a  public  officer,  a  trustee, 
etc. ;  but  he  can  have  only  one  persona  of  his  own  ; 


(<t)    Austin's  Juris.  Lect  XXVI,  4th.  Ed.  513. 
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all  the  rest  belong,  or  originally  belonged,  to  some 
one  else. 

229.  The  personae  of  the  representative  and  the 
person  represented  are  kept  distinct. — One  important 
rule  in  regard  to  representation  remains  to  be 
noticed.  The  duties  and  rights  belonging  to 
different  personae  can  not  be  mixed,  nor  affect  each 
other,  any  more  than  the  duties  and  rights  of  distinct 
natural  persons,  (a)  A.  can  not  be  compelled,  for 
instance,  to  pay  B.'s  debts  nor  be  punished  for  B.'s 
wrongs,  nor  can  he  collect  for  himself  money  due 
to  B.,  nor  use  B.'s  property.  Now  if  B.  dies  and 
A.  becomes  his  executor  or  administrator,  (b)  A.'s 
individual  duties  and  rights  are  not  affected  at  all ; 
they  still  remain  quite  separate  from  the  duties  and 
rights  which  A.  takes  as  B.'s  personal^representative. 
The  dead  man's  debts  must  be  paid  out  of  his 
property  and  not  out  of  the  individual  property  of 
A.;  and  if  the  dead  man  has  not  left  property  enough 
to  pay  his  debts,  they  must  go  unpaid.  No  other 
persona  can  be  called  on  to  pay  debts  that  belong 
to  the  persona  of  the  deceased.  In  like  manner,  if 
the  personal  representative  in  his  own  proper  person 
owes  debts,  he  can  not  pay  them  out  of  the  property 
of  the  dead  man.  The  two  personae,  that  of  the 
executor  or  administrator  and  that  of  the  dead  man, 
which  he  bears,  are  as  distinct  and  separate  as  if 
they  were  two  natural  persons. 

So  an  agent  may  have  enormous  sums  of  money 
belonging  to  his  principal  in  his  hands  and  at  the 
same  time  be  himself  very  poor;  but  he  can  not 


{a)  This  was  not  so  in  the  older  Roman  law.  See  the  remarks  on 
the  Roman  /teres  in  Chap.  VIII. 

(<5)  There  is  a  difference  between  an  executor  and  an  administrator. 
The  former  is  appointed  by  the  testater  ;  the  latter,  by  the  court.  An 
executor  may  do  in  general,  whatever  an  administrator  can;  an 
idministrator  may  do,  in  general,  the  things  set  forth  in  his  bond. 
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use  the  money  which  he  holds  in  his  principal's 
persona  to  pay  the  debts  that  he  owes  in  his  own 
persona,  nor,  as  I  have  said,  is  he  liable  to  pay 
those  debts  which  he  has  contracted  on  behalf  of 
his  principal  out  of  his  own  property,  even  though 
the  principal  be  unable  or  refuses  to  pay  them,  (a) 
'  230.  Hceres  and  hcereditas. — The  persona  of  a  de- 
ceased person  was  also  called  in  Roman  law  a 
hcereditas,  and  the  representative  to  whom  it  went, 
the  hceres. 

231.  Other  meanings  of  persona. — The  word 
persona,  in  the  sense  which  I  h?„ve  just  been  explain- 
ing, connotes,  as  we  have  se<*n,  the  idea  of  a  group 
or  bundle  of  duties  and  rights.  In  the  case  of  one 
who  as  a  representative  bears,  the  persona  of  another, 
these  duties  and  rights  exist  distinct  and  separate 
from  his  other  duties  and  rights.  Accordingly  it 
is  very  easy  to  pass  from  this  to  another  meaning  of 
persona,  in  which  the  notion  of  representation  is 
dropped  and  the  notion  of  a  separate  group  or 
bundle  of  duties  and  rights  alone  remains.  In  this 
sense  it  is  used  as  synonymous,  or  nearly  so,  with 
the  words  "  caput,"  "  status  "  "  condition,"  "  charac- 
ter "  or  "  capacity." 

232.  General  meaning  of  the  words  status, 
character,  condition  etc. — There  is  much  obscurity 
hanging  over  these  words.  Often  they  are  used 
interchangeably,  and  again  they  seem  to  denote 
somewhat  dissimilar  ideas.  I  shall  first  examine 
those  elements  of  meaning  which  they  have  in 
common  and  then  those  wherein  they  do  or  ought 
to  differ. 


(«)  That  is,  if  the  agent  has  done  nothing  wrong,  he  may  make 
himself  personally  liable  by  fraud  in  contracting  the  debt  and  in  some 
other  ways,  as  by  concealing  the  fact  of  his  agency  or  the  name  of 
his  principal. 


204  FIRST  PRINCIPLES   OF  LAW.  §  233. 

They  all  appear  to  connote  the  idea  of  a  group  of 
duties  and  rights,  by  the  having  or  not  having  of 
which  a  person  is  distinguished  as  belonging  to  a 
particular  class  designated  by  a  special  name. 
Thus  the  status  of  a  citizen  consists  in  having 
certain  rights,  such  as  the  right  of  voting  or  holding 
office  or  being  able  to  own  land,  and  certain  duties, 
such  as  performing  military  service,  if  called  upon, 
or  paying  a  poll-tax.  The  status  of  a  father  consists 
of  certain  rights  over  his  children  and  against  other 
persons  in  regard  to  them,  for  instance,  that  no  one 
shall  entice  the  children  away  from  the  father,  and 
of  certain  duties  in  regard  to  them,  for  instance, 
to  support  them  and  sometimes  to  educate  them. 
The  status  of  a  slave  would  seem  to  consist  chiefly 
or  wholly  of  duties  or  the  absence  of  rights  ;  for  a 
slave,  if  he  has  any  rights  at  all,  has  none  that  a 
free  man  would  not  have,  (a)  The  duties  and 
rights  which  make  up  a  status  must  not  be  con- 
founded with  the  fact  which  gives  rise  to  it.  (b)  The 
status  of  a  father,  for  instance,  is  created  by  the 
birth  of  the  child,  but  it  consists  in  the  duties  and 
rights  which  therefrom  accrue  to  the  father.  The 
status  of  a  slave  may  be  created  by  his  capture  in 
war,  by  his  being  kidnapped  and  sold  or  by  his 
birth  of  a  slave  mother ;  but  however  created,  the 
duties  and  deprivations  of  rights  which  make  up 
the  condition  of  a  slave  are  the  same. 

233.  One  person  may  have  many  status  or  con- 
ditions.— A  single  natural  person  may  have  many 
status  or  conditions.  Units  homo  sustinet  plures 
personas} 

(a)  Even  though  his  master  may  be  legally  bound  to  support  him, 
this  does  not  give  the  slave  any  rights.  It  is  a  duty  owed  to  the 
sovereign.    See  §315. 

(*)    This  fact  is  called  the  title,     See  §  365. 

1  See  p.  xii 
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A  man  may  be,  at  the  same  time,  a  citizen,  a  hus- 
band, a  father,  a  public  officer,  a  trustee,  a  bankrupt 
and  many  other  things.  In  each  of  these  capacities 
he  has  a  number  of  special  duties  and  rights. 

234.  What  kinds  of  duties  and  rights  go  to  make 
up  conditions  or  status. — Any  conceivable  duty  or 
Ught  may  obviously  be  made  a  ground  of  clas- 
sification of  persons.  If  A.  owes  money  to  B.,  he 
belongs  to  the  class  of  persons  owing  money  to  B., 
as  distinguished  from  the  class  of  persons  who  do 
not  owe  money  .to  B.  So  all  mankind  may  be 
divided  into  those  who  own  horses  and  those  who 
do  not.  But  no  one  ever  thought  of  speaking  of 
the  status  of  a  debtor  to  B.,  or  of  a  horse-owner. 
It  is  probably  impossible  to  lay  down  any  general 
rule  by  which  to  distinguish  those  groups  of  duties 
and  rights  which  amount  to  a  status,  condition, 
character  etc.  from  those  which  do  not.  The 
distinction  is  to  a  certain  extent  arbitrary  and  based 
on  convenience  or  on  historical  accidents  that  have 
brought  some  groups  into  prominence.  But  in 
general  we  may  say  that  in  order  to  constitute  a 
status,  condition,  etc.  the  duties  must  be  tolerably 
permanent,  indefinite  in  number  and  of  an  important 
and  striking  nature.  If  I  hire  a  man  to  do  a  single 
specific  job  of  work  of  me,  his  position  is  not  called 
a  status  ;  but  the  condition  of  a  hired  servant  is  a 
status.  Conditions  often  go  in  pairs  which  corres- 
pond to  each  other.  Sometimes  they  are  dis- 
tinguished by  the  mere  absence  in  one  of  the  duties 
or  rights  which  make  up  the  other,  as  in  the  two 
correlative  status  of  citizen  and  alien,  freeman  and 
slave ;  and  sometimes  the  holders  of  the  paired 
conditions  owe  special  duties  to  each  other,  as  in 
the  case  of  husband  and  wife,  master  and  servant, 
or  at  least  one  owes  special  duties  to  the  other,  as 
a  slave  to  his  master. 
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235.  Other  views  of  condition,  status,  etc — Some 
writers  have  supposed  a  condition  to  consist,  not 
in  the  duties  and  rights  themselves  but  in  a  supposed 
capacity  or  power  or  capability  to  have  duties  and 
rights.  Thus  a  man  is  a  freeman  or  citizen,  not 
in  that  he  has  certain  duties  and  rights,  but  in  that 
he  has  a  capacity  or  capability  of  having  them. 
But  this  seems  to  be  confounding  the  status  itself 
with  the  fact  out  of  which  it  arises.  Any  one  who 
is  born  in  a  certain  place  of  certain  parents  will  be 
a  citizen  or  a  freeman,  and  have,  not  merely  the 
capability  to  have  the  duties  and  rights  that  make 
up  the  status,  but  the  duties  and  rights  themselves. 
The  capability  to  have  the  duties  and  rights  is  the 
having  been  so  born.  It  seems  unnecessary  to 
farther  complicate  the  subject  by  inserting  an 
imaginary  entity  between  the  fact  out  of  which  the 
duties  aud  rights  arise  and  the  duties  and  right 
themselves  (a). 

236.  Connection  between  persona  and  status, 
condition  etc. — The  same  group  of  duties  and  rights 
which  constitutes  a  persona  in  the  former  representa- 
tive sense  of  the  word,  may  also  constitute  a  persona 
in  the  latter  sense,  that  is,  may  compose  a  status, 
character  or  condition.  We  speak  of  the  status 
of  an  executor  or  an  administrator,  or  of  a  person 
doing  an  act  in  his  character  or  capacity  as  agent 
or  servant. 

237.  Representative  and  non-representative  status, 
etc. — In  other  words,  a  status,  persona,  character, 
etc.  may  be  representative  or  non-representative. 
If  the  duties  and  rights  which  make  it  up  formerly 
belonged  or  are  considered  to  belong  to  some  other 
person,  the  status,  etc.   is   representative,    as    the 


(<0     Aust  Jur.,  Lect.  XLI. 
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status  of  an  executor,  an  agent  or  a  public  officer. 
If  the  duties  and  rights  are  not  those  of  another, 
the  status,  etc.  is  non-representative,  as  of  a  husband 
or  a  citizen.  There  are  some  status  that  seem  to 
be  mixed,  as  of  a  servant,  who  sometimes  represents 
his  master,  and  yet  has  duties  and  rights,  forming  a 
part  of  the  status,  that  are  not  of  a  representative 
character.  The  status  of  a  wife  or  child  seems  also 
to  be  a  mixed  status,  since  they  sometimes  do  and 
sometimes   do   not  represent  the  husband  or  father. 

238.  Differences  in  meaning  between  persona, 
status,  character,  etc. — When  the  words  caput, 
persona,  status,  character,  capacity,  condition,  are 
not  used  as  synonymous,  they  seem  to  have  the 
following  differences  in  meaning.  Caput  is  used 
only  in  Roman  law.  It  was  applied  to  those 
conditions  that  were  most  important  and  which 
consisted  in  great  part  of  rights.  The  three  most 
important  status,  liberty,  Roman  citizenship  and 
familia,  or  position  in  a  family,  to  which  there  is 
nothing  in  English  law  exactly  corresponding,  were 
called  the  tria  capita}  A  slave,  on  the  other  hand, 
having  no  rights,  was  said  to  have  nullum  caput?  (a) 
The  same  idea  of  importance  appears  in  the  English 
word  capital  derived  from  caput. 

Status  in  a  strict  sense  seems  to  be  confined  to 
the  more  large,  important  and  striking  kinds  of 
conditions,  such  as  citizenship,  freedom,  the  position 
of  a  husband  or  father.  We  should  hesitate  a  little 
to  speak  of  the  status  of  an  agent  or  a  trader. 

Persona  (not  used  in  English  law),  character  and 
capacity,    more   strongly  suggest  the  idea  of  re- 

ia)    Slavery  does  not  now  exist  under  English  or  American  law. 


1  See  p.  xii. 
»  No  right, 
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presentation,  and  are  also  more  appropriate  to 
denote  the  less  important  or  distinctly  marked 
Conditions.  Condition  is  the  most  general  word  of 
all,  applying  equally  well  to  all  the  relations 
denoted  by  the  other  words. 

239.  Proposed  use  of  the  words. — If  it  were  pos- 
sible for  me  to  fix  the  meaning  of  words,  which  it 
is  not,  I  should  use  status  to  denote  the  more 
important  non-representative  conditions,  and  the 
mixed  conditions  in  their  non-representative  aspect, 
and  should  call  the  more  transitory  and  limited 
and  less  distinctly  marked  conditions,  such  as  that 
of  trader,  bankrupt,  agent,  etc.,  quasi  status.  The 
word  persona,  or  representative  character  or  capa- 
city, I  should  use  for  all  cases  of  representation ; 
and  character,  capacity  or  condition  might  be  used 
as  general  names  for  all. 

For  convenience  sake  I  shall  so  use  those  words 
in  this  book,  warning  the  reader,  however,  that 
such  use  is  not  general. 


II— THINGS. 


1.    In  General. 

240.  Various  meanings  of  the  word  thing — The 
word  thing  is  used  in  law  in  various  meanings,  the 
indiscriminate  employment  of  which  has  been  the 
source  of  much  confusion.  The  principal  meanings 
are  as  follows  : — 

(1.)     A  material  object,  not  a  person. 

(2.)  Any  entity  capable  of  being  the  object  o: 
rights,  that  is,  in   or  to  which  a  person  may  have  a 
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right.  This  includes  not  only  most  material  objects 
on  the  earth's  surface,  but  also  certain  abstractions 
or  fictitious  entities,  such  as  a  hcsreditas  or  a  con- 
dition. It  also  includes  all  groups  of  physical 
things  which  have  a  collective  name  and  are 
regarded  as  separate  individual  wholes,  distinct 
from  the  material  things  of  which  they  are  composed: 
for  instance,  a  flock  of  sheep  or  a  library  of  books. 
The  individual  sheep  or  books  are  material  things  ; 
but  the  flock  or  the  library,  considered  as  an 
individual  whole,  is  an  abstraction. 
_  In  certain  cases,  as  we  shall  hereafter  see,  a 
person  may  have  a  right  in  or  to  another  person, 
as  a  husband  to  his  wife,  a  master  to  a  servant. 
But  a  person,  except  sometimes  a  slave,  is  never 
called  a  thing. 

(3.)  All  the  things  included  in  the  above  named 
two  classes,  and  also  duties  and  rights. 

(4.)  Any  entity  capable  of  being  thought  or 
spoken  about ;  including  everything  comprised  in 
the  classes  already  named,  and  much  besides ;  for 
instance,  personj,  acts,  events,  thoughts,  feelings, 
etc. 

It  seems  to  me  that  the  two  first  named  meanings 
are  the  only  ones  that  ever  ought  to  be  used  in 
law  ;  and  accordingly  I  shall — except  in  such  com- 
mon words  as  something,  nothing,  anything,  etc. — 
use  the  word  thing  exclusively  to  denote  the  objects 
covered  by  those  two  meanings,  with  the  qualifica- 
tion, however,  that  what  is  said  of  things  usually 
applies  to  those  persons  who  stand  in  the  place  of 
things. 

241.  Distinction  between  corporeal and  incorporeal 
things  in  Roman  law.-r-In  the  Roman  law  the  third 
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of  the  above  named  meanings  of  the  word  thing 
(res)  was  the  usual  one.  In  order,  therefore,  to 
distinguish  things  proper,  those  of  the  first  two 
classes,  from  duties  and  rights,  they  called  the  for'- 
mer  corporeal  things  and  the  latter  incorporeal - 
things.  ! 

242.  Objection  to  the  distinction.— -This  distinction' J 
is  objectionable  on  two  grounds:  First,  it  is- 
unnecessary,  the  distinction  between  the  two- 
classes  being  much  more  accurately  marked  \t^-'- 
calling  the  first  simply  things  and  the  second1 
duties  and  rights.  Secondly,  it  is  misleading.  The 
greater  number  and  the  more  important  of  the  so- 
called  corporeal  things  were,  it  is  true,  material 
objects ;  but  come,  we  have  seen,  such  as  a  con- 
dition, were  mere  abstractions. 

243.  Distinction  between  corporeal  and  incorpo- 
real things  in  English  laiv.^-Alsb,  although  it" 
would  seem'  that  nothing  could  be  more  clear  than 
the  distinction  between  rights  and  things,  it  came 
about,  owing  to  this  unfortunate  selection  of  words- : 
that  when  the  terms  corporeal  and  incorporeal 
things  were  introduced  into  the  English  law,  that 
distinction  was  entirely  overlooked,  and  the  words 
were  used  in  a  very  inaccurate  way,  not  to  denote 

.different  kinds  of  things  at  all,  but  the  same  things 
as  the  objects  of  different  kinds  of  rights,  or  even 
to  denote  the  rights  themselves.  A  large  part  of 
the  English  law  of  property  is  riddled  with  this 
error.  The  nature  of  corporeal  and  incorporeal 
things  in  English  law,  therefore,  does  not  fall 
under  the  subject  of  things  at  all,  but  will  be 
explaind  in  the  chapter  on  the  arrangement  of  the 
law: 

244.  Things  truly  incorporeal. — There  are, 
however,  certain  kinds  of  things  which  might  with 
propriety  be — and  sometimes  are — called  incorporeal 
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things.  Such  are  the  abstract  things  named  in 
class  two-  above.  But  the  wor4  incorporeal  is  so 
thoroughly  implicated  with  the  misconceptions  just 
alluded  to  that  its  use  had  better  be  avoided. 
".Immaterial  things/'  is  sometimes  used  in  its  steady 
and  is  free  from  that  objection. 

245.  Classes  of  things  corresponding  t&  artificial' 
persons, — There  are  three  classes  of  things,  includ- 
ing' persons  considered  as  the  objects  of'  rights, 
that  corresppnd  in  a  striking  manner  to; the  three;; 
classes  qf  artificial  persons,  f'may  perhaps  venture; 
tq  suggest  the  application  to  them  of  the  rrame-  of 
artificial,  juridical  or  legal  things,  in  analogy  to' the/ 
use  of  those  names  to  denote  fictitiousr  persons. 
But  tfhey  are-  nqt  at  present  actually  $0  called  in 
law.  The- following  table  will  illustrate  the  nature 
of  the  different  kinds  pf  things  properly  so  eaFJed, 
and  their  correspondence  with  -the  different'  -kinds 
of  persons.' 

246.  Table  showing  the  different  kinds  of  persons 
and things. , 


PERSONS. 


.■cut  person*.  7 


AHifWal,  juridi- 
cal or  legal  per- 
tons. 


f  Groups     ok      na? 

TU5AL  PERSONS. 

Corporations  ;  etc. 

Things   consider- 
ed AS  PERSONS. 

Dominant  and  ser- 


vient tenements,  etc. 


Purely  ideal  per- 
sons.^ 

Personae,  etc, 


THINGS, 

Material  objects,  » Natural  or   Physical 
ppT  persons.  Stking*. 


called  artificial, 

juridical     or    legal 

tkixft. 


OB  MATERI- 
AL THINGS.  Afiqck 
of  skeef{ete. 

Persons  consider- 
ed- AS  THINGS 

Wives,  -  qeriywfx, 
itc,  considered  &s 
objects  of  rights 
residing  in  their 
husband*,    masters 


Purely    ideal  . 
T.5TNGS-  .  The  good - 
wilt  of  a  huiinett. 
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247.  Movable  and  immovable  things. — Material 
things  are  movable  or  immovable.  Immovable 
things  are  land  and  most  objects  closely  connected 
with  it,  such  as  water  in  ponds  or  streams,  houses, 
growing  crops  or  railroad  tracks. 

Immovable  things  in  English  Jaw  are  called 
collectively  land,  and  movable  things,  goods  (a)  or 
chattels.  English  law  also  has  the  terms  "things 
real"  and  "things  personal."  (b)  The  distinction 
between  these  is  partly  between  different  kinds  of 
things  and  partly  between  different  kinds  of  rights. 
So  far  as  it  is  the  former,  it  is  the  same  as  that  betr 
ween  land  and  chattels:  so  far  as  it  is  the  latter,  I 
shall  explain  it  in  the  chapter  on  property. 

248.  Meaning  of  "  land". — Land,  the  most 
important  of  immovable  things,  includes  more  than 
the  mere  soil. 

Ch.  J.  Coke  says:  (c)  "Land  comprehendeth, 
in  its  legal  signification,  any  ground,  soil  or 
earth  whatsoever ;  as  arable,  meadows,  past- 
ures, woods,  moors,  water,  marshes,  furzes  and 
heath.  It  legally  includeth  also  all  castles,  houses 
and  other  buildings  ;  for  they  consist  of  two  things  ; 
land,  which  is  the  foundation,  and  structure  there- 
upon ;  so  that  if  I  convey  the  land  or  ground  the 
structure  or  building  passeth  therewith." 

A  piece  of  land  in  legal  contemplation  is  an  in- 
verted cone  or  pyramid  having  its  apex  at  the 
center  of  the  earth  and  its  base  ar  indefinite 
distance  upwards  in  space. 

249.  Things  consumed  or  not  consumed  in   use. 


(a)  The  Latin  word  bona  includes  also  immovable  things  and 
"  things  real." 

(*)  The  distinction  between,  "things  real"  and  "things  persona!"  U 
explained  in  the  chapter  op  the  Arrangement  of  the  Law, 

(ri     1  Inst.  4. 
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Things  are  such  as  are  consumed  in  use  (qua  usu 
consumuntur)  or  not  consumed  in  use  (quce  usu  non 
cousumuntur).  The  former. are  those  which  cah  be 
used  but  once  in  their  present  form,  and, are  either 
destroyed  by  the  once  using,  as  food  or  drink,  or 
are  changed  into  or  become  a  part  of  a  different 
kind  of  a  thing,  as  happens  when  cloth  is  made 
into  clothing  or  paint  applied  to  a  house.  The 
latter  can  be  used  over  and  over  again  in 
their  present  form,  as  a  horse,  a  steam  engine  or 
a  piece  of  land. 

250.  Things  fungible  or  non-fungible. — Things 
are  also  contemplated  ior  legal  purposes  as  exist- 
ing in  genere  or  in  specie.  This  is  not  strictly 
speaking  a  distinction  between  the  things  them- 
selves but  between  different  ways  of  regarding 
them.  Things  are  fungible,  or  conceived  of  as 
existing  in  genere,  when  the  attention  is  not  fixed 
upon  or  the  transaction  does  not  relate  to  any 
individual  things,  but  merely  a  kind  of  things  of  a 
certain  class.  If  I  buy  of  a  miller  one  hundred  barrels 
of  flour  of  a  certain  brand,  not  specifying  which 
hundred  barrels  he  shall  give  me  but  leaving  it  to 
him  to  send  me  out  of  his  stock  any  hundred  barrels 
of  that  brand  that  he  pleases,  we  deal  with  the  flour 
in  genere,  and  it  is  considered  fungible.  But  where 
individual  things  are  the  objects  of  a  transaction,  as 
if  I  go  and  myself  select  out  one  hundred  barrels 
from  the  stock  in  the  miller's  warehouse  and  make 
a  bargain  for  the  particular  hundred  barrels  that  I 
have  selected,  the  things  are  dealt  with  in  specie, 
and  are  considered  non-fungible.  A  contract  to 
buy  "  one  of  A.'s  horses"  is  about  things  in  genere ; 
but  a  contract  to  buy  "A.'s  horse,  Dexter,"  is  about 
a  thing  in  specie*  a  specific  thing.  Money  and 
things  that  are  consumed  in  use  are  usually  dealt 
with  in  genere,  things  not  consumed  in  use  more 
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often,  in  fPecie.  The  same  thing  may  he  fungible 
of  non-fungible  according  to  the  intention  of  the. 
parties.  The  terms  fungible  and  non-fungible  are 
derived  from  .the  Scotch  law.,  and.;are  hardly  yet 
established  .  in  'English  law.  The  civHians'.call, 
fungible  things  "'representative". things,  because 
one  rnass  can  be  substituted  for  and: .stand  in*he: 
pjace  or  serve  in  lieu- of  another.         ,  .<■--, 

251.-  Single  thing?  and  collections  of ',  things ; — 
In, the  "Roman  law  things  were  divided. into,  single 
things  (res  singuldres)  and  groups  of  things  {univers- 
itates.r erupt)  The,  latter  included  not  only  groups 
of  material  things,  as  a  flock  of  sheep,  ,  but  .also 
groups  of.  duties  and  rights,  as  a  persona, ,  a  status.  - 
This  distinction,  is  of  small  importance  in  English 

laW^  ,  .      .;  -v 

252.    Principal,  and  aecessory  tilings.— Things-are 
also    either    principal    or    accessory.       Accessory 
things  are  those  which  are  attached  to,  other  .things 
or  connected  with  them-  so  as  to  lose  their^  own  legal 
identity  and  be  treated  In  all  .transactionsas  parts 
of  the  thing  to  which. they  are  attached.    A.building 
is  thus  accessory  to  .the  land  to,which  it  is  attached, 
and.  a  sale  of  the  land  is  also  a  sale,  of  the  building, 
without  any  special  mention,  of  the  latter  being, 
necessary.     Trees,  grass,  grain', [sic.-,  are  accessory 
to.  the   land    on   which    they  grow..     The    paint: 
with    which  .a  -house  is   painted  is  accessory  fo. 
the  h.oiuse  ;   the  ink  which   forms.. the  letters  and' 
figures  ..on  this  -  page  is  .accessory  to  trje^book,;  the. 
wool  of  a  sheep,  to  the  animal;     Oh  the  other. hand, 
furniture  in  a  house  -is  not  accessory  'to  4he. house,, 
it  not  being  a  part  of  the  house  ;.  nor  is  a  watchr 
chain  accessory  to  the  w^tch, .  though  usually,  worn 


1  One  that  pleases. the ,kno.wjedg.e.of  |be  Civil  Law. 
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in  connection  with  it ;  nor  a  lamb  old  enough  to  be 
weaned,  to  a  sheep. 

In  general  a  person  who  owns  a  thing  for  a  limited 
time,  or  hires  it,  can  not  detach  or  separate  the 
accessory  things  that  go  with  it,  nor  if  he  himself 
puts  to  it  accessory  things  can  he  again  separate 
them,  but  when  his  limited  interest  expires  they  go 
to  the  owner  of  the  principal  thing.  It  is  often 
very  difficult  to  determine  whether  a  thing  is  so 
annexed  to  another  as  to  become  an  accessory,  and 
many  delicate  questions  have  arisen  in  the  courts 
and  nice  distinctions  been  laid  down  on  this  subjct. 

253.  Fixtures. — Accessory  tilings  annexed  to 
land  are  called  fixtures,  and  it  is  in  regard  to 
these  that  most  disputes  arise.  "  It  js  essential  to 
constitute  a  fixture,  that  the  article  should  not  only 
be  annexed  to  the  freehold,  («)  but  that  it  should 
clearly  appear  from  an  inspection  of  the  real  estate, 
in  view  of  the  character  of  the  annexation,  the 
adaptation  of  the  article  to  the  uses  to  which  the 
1  real  estate  to  which  it  has  been  annexed  has  been 
appropriated,  its  nature,  and  the  intention  of  the 
party  annexing  it,  and  his  relation  to  the  freehold, 
that  a  permanent  accession  to  the  freehold  was 
contemplated  when  itwas  annexed."  (5)  Accord- 
ingly platform  scales  on  a  farm,  fastened  to  sills 
laid  on  a  brick  wall  set  in  the  ground,  have  been 
held  to  be  fixtures,  (c)  So  railroad  rolling-stock 
has  in  some  cases  been  treated  as  a  kind  offixtures, 
though  not  fastened  to  the  road-bed  at  all,  because 
of  its  use  in  connection  with  the  road,  {d)  But  in 
another  case  machinery  in  a  factory,  supported  by 


(a)  Freehold  and  real  estate  in  this  passage  mean  land. 

(£)  Capen  v,  Peckham,  35  Conn.  94. 

(<•)  Arnold,  v.  Crawler, ,81  111.  56. 

(d )  Williamson  v.  New  Jersey  $  R.  S..  Co,,  38  N.  J.  Eq,  277. 
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posts  which  were  fastened  into  the  floor  by  screws 
which  could  be  taken  out  without  injury,  was  decid- 
ed to  be  not  a  fixture,  (a) 

Of  late  the  rule  that  a  tenant  for  a  limited  period 
can  not  detach  and  take  away  with  him  at  the  end 
of  his  term  any  accessory  things  has  been  greatly 
relaxed  in  regard  to  fixtures  placed  on  land  or  in 
buildings  by  tenants.  If  they  are  put  in  for  the 
purposes  of  trade,  as  shelves  counters,  etc.  in  a  store, 
forges  in  a  blacksmith's  shop,  etc.,  and  can  be  taken 
away  without  injury  to  the  principal  thing,  the  tenant 
may  usually  take  them  away,  provided  he  does  it 
before  or  at  the  time  when  he  himself  quits  posses- 
sion; but  he  can  not  leave  them  return  again  and 
detach  them.  These  are  called  "trade  fixtures." 
In  regard  to  fixtures  put  in  for  other  purposes,  as 
for  agricultural  or  domestic  use,  the  rule  in  England 
and  in  some  of  the  United  States  is  more  strict,  and 
they  can  not  usually  be  again  separated  ;  but  in 
other  states  the  rule  is  the  same  as  with  trade 
fixtures.  ' 

III.— FACTS. 


254.  Meaning  of  "case."— The  word  case  has  two 
meanings  in  law: 

(1).    A  law-suit;  as  the  case  of  A.  v.  B. 

(2).  A  collection  of  facts  brought  before  a  court 
in  order  that  the  duties  and  rights  arising  out  of 
them  may  be  declared  and  enforced.  The  facts 
that  A.  killed  B.,  deliberately  and  intentionally  and 
without  any  legal  excuse,  together  form  a  case'  or 
collection  of  facts  which  the  law  declares  to  show 

'  {a)    Swi  v'/t  Thompson,  9  Conn.  67. 
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the  crime  of  murder.     The  phrase  "the  facts  of  a 
case"  is  used  in  the  same  sense 

So,  too,  we  say  that  the  plaintiff  has  "a  good  case" 
or  has  "made  out  his  case,"  when  the  facts  of  the 
case  are  such  that  he  has  a  good  cause  of  action 
and  a  right  to  a  judgment  in  his  favor.  If  the  facts, 
on  the  other  hand,  are  such  that  he  has  no  claim  to 
the  relief  asked  for,  we  say  he  has  "no  case,"  or 
"a  bad  case." 

255.  Legal  facts. — We  have  already  seen  what 
means  the  law  has  provided  for  ascertaining  the 
facts  that  make  up  a  case  in  the  last  signification. 
The  point  to  which  I  wish  to  direct  the  reader's 
attention  is,  that,  for  all  practical  legal  purposes, 
the  word  fact  signifies,  not  what  actually  does  exist, 
but  what  appears  to  exist  when  those  means  have 
been  resorted  to.  For  example,  A.  is  accused  of 
killing  B.  Really  he  did  not  kill  him;  but  on  the 
trial  the  evidence  against  him  is  so  strong  that  the 
jury  are  deceived  by  it  and  return  a  verdict  of  guilty. 
Here  the  actual  fact  is  that  A.  is  not  guilty.  But 
the  legal  fact  is  that  he  is  guilty;  this  is  the  fact 
that  appears  to  exist  after  the  appointed  means  of 
finding  out  facts — i.e.  a  trial  of  the  case — have  been 
resorted  to,  and  this  is  the  fact  on  which  the  officers 
of  the  law  will  proceed  in  alltheir  farther  actions, 
in  giving  judgment  and  inflicting  the  penalty. 

256.  Antithetical  meanings  of  "legal"  and  "actu- 
al." The  two  words  actual  and  legal  are  often  used 
antithetically  to  denote  respectively  that  which 
really  is  and  that  which  appears  to  be  when  the 
legal  means  of  finding  out  have  been  used.  Thus, 
actual  fraud  is  real  cheating  or  dishonest  dealing, 
and  legal  fraud  is  conduct  from  which  such  dealing 
is  inferred  for  legal  purposes.  In  a  somewhat 
similar  sense,  artificial  persons,  as  we  have  seen, 
are  also  called  legal  persons.  "    -- 
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257  Why  the.le,gul  and  the  actual  facts  sometimes 
diffei.  —Of  course  the  general  intention  of  the  law 
<s  that  the  legal  and  the  actual  facts  shall  be-,the 
«ame,  that  the  triers  of  fact  shall  discover  and  report 
to  the  court,  for  it  to  act  upon,  the  real  truth.  But 
for  either  ;of  three  causes  the  opposite  may  happen. 
(1).  The  triers  may  be  mislead  by  the  evidence, 
and  so,  make  a  wrong  report  of  the  facts.  The 
witnesses  may  be  mistaken  or  lie,  or  the  triers  may 
misunderstand  the  true  bearing  of  probative  facts, 

1(2).  The  rules  of  evidence,  which  are  designed 
to  admit  only  such  evidence  as  will  tend  to  elucidate 
the  truth  and  to  exclude  such  as  will  mislead  the 
triers,  may  have  in  some  cases  an  opposite  effect, 
and,  by  excluding  evidence  that  -would  really  throw 
-light  on  the  matter  or  admitting  untrustworthy 
evidence,  prevent  the  triers  from  getting  at  the. true 
facts.  This  does  now  and  then  happen.  It  Is 
incidental  to  all  human  laws  to  sometimes  work 
badly;  but  since  the  recent  Ghanges  in  the  law 
of  evidence,  by  which  parties  and  interested  persons 
are  admitted  to  testify,  such  unfortunate  miscarriages 
:are  much  less  frequent  than  ignorant  clamorers 
against  the  laws  of  evidence  believe. 

,(3).     Sometimes   the    law  commands   that  from 

the  existence  of  one  fact  the  existence  of  another 

shall    be    inferred,   that   is,   the    effect  of   certain 

-probative  facts,  the  weight  of  some  particular  portion 

;of  evidence,  whichv    as   we  have  seen,  is  usually  a 

^question  of  fact,   is  not  left  to  be  decided  by  the 

•JjtiiejfS,    but  is  fixed    by  an   arbitrary  rule   of   law. 

.  Thus   from   the  fact  that  the  seller  of  a  chattel 

keeps    possession    of  it   after   the   sale    instead   of 

delivering  it  to  the  buyer,  is  inferred  the  fact  that 

th,e  sale  was  a,  fraudulent  one  made  with  intent  to 

, cheat  some  body  ;i.e.  the  legal  fact  is  that  such  a 

sale  is  fraudulent,  and  creditors  of  the  seller  have  a 
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right  to  Act  on  that  fact  and  treat  the  sale  as  void. 
Legal  facts  whose  existence  results  from  the 
application  of  this,  principle,  that  is,  whose  existence 
is  rafecred  from  the  existence  of  some  other  fact  by 
force  of  a  stale  of  law,  are  called  "constructive" 
factsv  ,  Thus  in  the  case  just  supposed,  if  the  'seller 
did  not:  actually  make  the  sale  with  the  intention 
of  cheating  any  one,  and  so  is  not.  guilty  of  actu#J 
fraud,  he  is  said  to  be  guilty  of  constructive  fraud. 

.'258.  Presumptions, — The  inference  ,of  the  exisV 
.ence  of  onefectdrawfl  from  the  existence  of  another 
is  called  a  .presumption.  Presumptions  are, of  two 
kinds : 

.  A  presumption  of  fact,  fresumptio  facti,  is  one 
•that  -*s;nQt  :Jttade  in  accordance  with  any  rule  of 
law,  but  in  the  ordinary  process  of  reasoning. 
Thus  from  sthat  fact  of  an  animal  having  webbed 
feet  the  presumption  is  raised  that  k  is  of  aquatic 
toabifcs.  !Thie  presumptions  drawn  i  from  the  chains 
of  evidence  in  the  table  in  section  65,  that  A.  is 
ihe.  person  who  killed  B.,  are  presumptions  of  fact. 
-1  Presumptions  of  law  are  those  which  the  ;law 
requires  to  be  drawn;  that  is  when,  asThavejwsfc 
described,  some  rule  of  law  requires  that /rami  t&e 
-existence  of  one  fact  another  shall  be  inferred. 
These  are  of  two  kinds  ',  prima,  facie1  and  conclusive. 
,?  J&ima  facie  presumptions,  or  presumptian&s  juris, 
are  where,  although  the  law  requires  the  presump>- 
£io»  to  be  made  m. the  absence  of  evidence.to~the 
:contrary,  yet  it  allows  the  presumption  to  be 
tebutted,  as  the  expression  is;  that  is,  any  party 
concerned  may  prove  by  other  evidence  that  the 
inferrehce  is  hot  correct"  "Thus  a  person~fourid  in 
possession  of  stolen  goods  soon  after  the  commission 


*  See  p.  xi. 
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of  the  theft  is  presumed  to  be  the  thief;  but  he  is 
allowed  to  show,  if  he  can,  that  he  in  fact  bought 
the  goods  honestly.  The  presumption  that  a  seller 
who  remains  in  possession  of  th£  article  sold  is 
guilty  of  fraud  is  in  most ,  of  the  United  States  a 
merely  prima  facie  presumption,'  and  he  or  the 
buyer  may  prove,  if  they  can.  that  the  sale  was 
really  bona  fide. 

Conclusive  presumptions,  or presumptiones  juris  et 
dejure,  are  where  no  one  is  allowed  to  dispute  the 
correctness  of  the  inference;  as,;  for  instance,?  the 
presumption  that  every  one  knows  the  law1." '•  As 
we  have  seen,  no  one  is  allowed  to  defend  hifnsell 
proving  that  in  fact  he  was  ignorant  of  the  law.  Jn 
England  and  some  of  the  United  States  the  pre- 
sumption that  a  sale  of  goods  where  the  seller  re- 
mains in  possession  is  fraudulent  is  a  conclusive 
presumption. 

The  phrase  "is  presumed"  means  "the  legal  fact 
is."  Thus,  to  say  that  a  sale  is  presumed  to  be 
fraudulent  is  the  same  thing  as  to  say  that  the  legal 
fact  is  that  it  is  fraudulent.  So,  "Every  man  is 
presumed  to  know  the  law"  means  "The  legal  fact 
is,  that  every  man  knows  the  law." 

259.  Legal  fictions. — Legal  fictions  are  '  simply 
presumptions  of  law,  either  prima  facie  or  conclusive, 
and  therefore,  paradoxical  as  the  expression  seems, 
are  a  kind  of  legal  facts,  (a) 

260.  A  legal  fact  may  exist  for  some  purposes 
and  not  for  others. — A  legal  fact  may  exist  for  some 
purposes  and  not  for  others,  or  as  against  particular 


(a)  Fictions  being  resorted  to  simply  for  the  furtherance  of  justice, 
several  maxims  are  fundamental  to  them  :  First,  that  that  which  is  im- 
possible shall  not  be  feigned.  Stcond,  that  no  fiction  shall  be  allowed  to 
work  an  injury.  Third,  a  fiction  is  not  to  be  carried  further  than  th» 
reasons  which  introduced  it  necessarily  require, 
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persons  and  not  against  others.  If  a  man  heavily 
indebted  makes  a  gift  of  a  large  portion  of  his 
property,  or  if  a  person  sells  chattels  and  remains 
in  possession,  as  against  the  creditors  of  the  giver 
or  seller  the  gift  or  sale  is  fraudulent,  i.e.  the  legal 
fact  is  that  it  was  made  for  the  purpose  of  defrauding 
them ;.  and  they  may  disregard  the  transaction 
and  seize  the  property  to  satisfy  their  debts.  But 
as  between  the  giver  and  the  recipient  of  the  gift, 
or  between  the  seller  and  the  buyer,  no  fraud  is 
presumed,  that  is,  the  legal  fact  is  that  jt  was  not 
fraudulent— unless  there  was  actual  fraud — ;  and 
therefore  it  is  valid  and  binding,  the  giver  or 
seller  can  not  take  back  the  thing,  and  the  seller 
may  compel  the  buyer  to  pay  the  price  of  it. 

So  as  between  a  tenant  and  his  landlord,  the 
landlord  is  always  presumed  to  be  the  lawful  owner 
of  the  land  :  the  tenant  can  not  dispute  his  right,, 
so  long  as  the  relation  of  landlord  and  tenant  lasts, 
though  in  fact  he  has  no  right  at  all.  The  tenant, 
for  instance,  can  not  refuse  to  pay  rent  to  his  land- 
lord on  the  ground  that  the  landlord  is  not  the  true 
owner  of  the  land.  As  to  the  claims  of  all  other 
persons,  this,  presumption  does  not  exist,  that. is, 
the  legal  fact  is  the  same  as  the  actual  fact. 

IV.— ACTS. 


i.    The  Acts  Themselves. 

261.  Volitions  and  acts. — Men  are  continually 
forming  wishes  in  their  minds.  Some  of  these 
wishes  are  immediately  followed  by  the  realization 
of  the  thing  wished  for.  Of  this  sort  are  wishes  to 
produce  or  not  to  produce  bodily  movements,  that 
is,   contractions   or    expansions   of  those    muscles 
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which  are  under  the  direct  control  of  the  will.  I 
wish  to  raise  my  arm-,  arid  it  at  once  rises,  to  turn 
my  head,  and  it  at  once  turns,  to  remain  motionless, 
and  I  remain  so.  Nothing  is  necessary  but  to  form 
the  wish,  and  the  desired  movement  follows.  Other 
wishes-  are'  not  followed  at'  once,  or  necessarily-  at 
all,  by  the  attainment  of  the  thing  wished.  I  wish 
to  own  a  certain  house,  to  fill  a  certain  public  office : 
I  may  never  do  either  ;  and  if  I  do,  the  mere  fram- 
ing the  wish  is  not  enough  to  secure  the  result 
sought.  Wishes  of  the  first-  kind  are  called  volitions; 
and  the  bodily  movements  that  follow  tfoefn  are 
called  acts.  An  act,  then,  may  be  defined  as  a  bo- 
dily movement  immediately  following  a  wish  for  it 
on  the  part  of  the  actor.  To  this  the  following  four 
qualifications,  must  be  admitted. 

362.  Omissions — (1).  An  omission  to  act  is 
sometimes  called  an  act.  Thus  we  speak  of  a  man's 
omission  to  pay  a  debt  when  it  falls  due  as  a  wrong- 
■ful,  or  even  a  dishonest,  act.  If  the  omission  is  in 
consequence  of  a  volition  not  to  do  the  act,  it  is 
called  a  forbearance.  But  the  word  forbearance  is 
sometimes  used  for  a  mere  omission.  This  use  of 
tfie  word  act,  though  perhaps  not  strictly  accurate, 
is  for  brevity's  sake  ;  and  I  shall  so  use  the  word 
whenever  it  is  convenient  and  not  likely  to  lead  to 
misapprehension. 

263.  "Instinctive"  movements, — (2).  There  is  a 
class  of  bodily  movements  often  called  in  common 
language  "instinctive,  in  which,  if  they  are  the  re- 
sult of.  volition  at  all,  (a)  the  volition  is. so  insfan- 


(o)  I  Relieve  that  many — perhaps  all — physiologists5  attribute  them  t» 
what  is  called  the  "  reflex  action  "  of  the  nervous  system,  independent 
of  the  mind.  Qn  this  question  I  shall  not  venture  an  opinion.  For 
legral  purposes  there  is  no  distinction  between  reflex  action  and  volition 
except  as  stated  in  the  text. 
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taneous  that  the  mind  is  not  conscious  of  an3' 
deliberation  or  distinct  volition,  as  when  one 
inadvertently1  puts  his  hand  upon  hot  irbn  and 
instantly  snatches  it  away,  or  when  one  sees 
some  object  falling1  upon  him,  and  jumps  aside  out 
of  its  way.  Now  "when  such  an  instinctive  bodily 
movement  is  caused  by  the  wrongful  act  of  another 
person,  as  if  one  jumps  backward  to  avoid  a  blow, 
it  is  considered  to  be  the  aet,  not  only  of  the  person; 
who  makes  the  motion,  but  of  him  whose  wrongful' 
act  caused  it,  for  instance,  of  the  person  who  strikes* 
the  blow  ;  and  he  may  be  held  responsible  for  the 
consequences.  This  is  true  even  though  the  move- 
ment be  not  entirely  without  reflection  and  con- 
scious volition  on  the  part  of  the  person  making  it; 
provided  it  be  made  on  a  sudden  pressing  necessity,", 
with  almost  no  opportunity  for  deliberation.  The:; 
leading  case  (a)  on  this  subject  is  Scott  v,  Sheppard; 
(£-)  There  the  defendant  threw  a  lighted  squib  into  a 
market.  It  fell  on  a  stall,  and  the  stallkeeper,  to- 
protect  himself  and  his  wares,  immediately  snaehed 
it  up  and  flung  it  off.  It  fell  on  another  stall,  whose 
keeper  in  turn  flung  it  off,  so  that  it  exploded  near 
to  the  plaintiffs  eye  and  put  it  out.  The  plaintiff 
brought  an  action  of  trespass  against  the  defendant, 
the  appropriate1  form  of  action  for  a  direct  injury 
by:  the  immediate  act  of  the  defendant.  The  de- 
fendant -claimed  that  he  was  not  liable  in  that  form 
of  action,  because  the  injury  was  only  the  indirect 
consequence  of  his  act,  being  the  direct  consequence 
of  the  act  of  the  last  stall-keeper.     Buf  the  court 


(a)  A  case  decided  by  a  court  of  last  resort,  which  decides  some 
particular  point  in  question,  arid  to. whiph  reference  is  constantly  di 
frequently  made,  for  ttie  purpose  of  determining  the  law  in  similar 
•juektiaas. 

it)    3  Wils.,  403. 


224  FIRST  PRINCIPLES  OF  LAW.  §§  264-265. 

held  that  the  injury  was  by  the  direct  act  of  the 
defendant.  "  That  and  all  the.  intervening  acts"  of 
throwing,  said  De  Grey,  Ch.  J.  "must  be  considered 
as  one  single  act.  It  was  the  same  as  if  a  cracker 
had  been  flung,  which  had  bounded  and  rebounded 
again  and  again  before  it  struck  the  plaintiffs  eye.1. 
In  another  case  (a)  the  defendant  quarreled  with  a 
boy  in  the  street  and  attempted  to  strike  him  with 
a  pick-axe.  The  boy  fled,  and  being  pursued  by 
the  defendant,  ran  into  the  plaintiff's  store  and 
against  a  cask  of  wine,  spilling  the  wine.  It  was 
held  that  the  spilling  the  wine  was  the  defendant's 
act,  for  which  the  defendant  was  liable. 

264.  Acts  latiori  sensu.1 — (3).  The  wo«i  act  is 
often  used  elliptically,  even  in  law,  to  denote  along 
with  the  act  itself  some  of  its  consequences.  Thus 
if  A.  murders  B.  by  shooting,  we  say  that  the 
killing  ofB.  was  the  "act"  of  A.  Strictly  speaking, 
A.!s  actor  acts  consisted  only  in  those  movements 
of  his  body  by  which  the  gun  or  pistol  was  raised 
and  aimed  and  the  trigger  pulled.  The  explosion 
of  the  powder,  the  flight  of  the  ball,  its  impact  on 
B.'s  body,  the  changes  thence  resulting  in  B.'s 
physical  system  constituting  death,  are  all,  not  acts 
of  A.,  but  the  consequences  of  his  acts  ;  but  they  are 
all  included  in  the  elliptical  phrase  "the  act  of 
killing."  This  use  of  language  is  often  very  con- 
venient, but  is  apt  to  mislead. 

.  265.  "Act  may  mean  a  group  of  actions. — (4). 
The  word  act  in  the  singular  number  is  often  used 
to  denote  a  group  of  connected  acts  having  a  conv 
mon  object  Thus  all  the  bodily  movements  made 
by  A.  in  shooting  B.  may  be  called  collectively  the 
act  of  shooting 


(«)  •■  Vendenburg  v,  Traitx,  4  Denio.  464. 
'See  p.  x. 
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266.  Motives.— Wishes  which  are  not  volitions 
may  directly  or  indirectly  give  rise  to  volitions. 
-When  they  do-  so  they  are  called  the  motives  of  the 
volition,  or  more  frequently  of  the  act  which 
follows  the  volition.  Thus  I  wish  to  reach  out  my 
arm,  open  and  again  close  my  fingers  around  a 
book  which  lies  on  the  table,  and  draw  back  my 
arm  ;  and  immediately  I  do  so.  These  bodily  move- 
ments constitute  the  act  of  taking  a  book  off  of  the 
table.  I  wish  to  make  these  movements,  because  I 
wish  to  consult  the  bo©k,  whieh  may  be  a  lawbook. 
I  wish  to  consult  the  book,  beeause  I  wish  to  under* 
stand  a  certain  branch  of  law.  1  wish  to  understand 
that  branch  of  the  law,  because  I  wish  to  become  a 
learned  lawyer.  I  may  have  a  hundred  wishes  which 
in  turn  lead  me  to  wish  to  become  a  learned  lawyer. 
Any  one  of  those  wishes  that  precede  the  volition 
and  have  directly  or  indirectly  caused  the  volition  to 
be  formed  is  a  motive  for  my  taking  the  book^ 

267.  Voluntary  and  involuntary  acAy^— Acts  are 
often  divided  into  voluntary  and  involuntary  acts. 
The  derivation  of  the  latter  word  would  imply  the 
absence  of  volition.  Accordingly  those  bodily 
movements  that  are  produced  by  mere  external 
physical  force,  as  if  A.  takes  hold  of  B.'s  arm  and 
with  it  strikes  C,  have-  been  called  involuntary  acts. 
Rut  this  is  obviously  incorrect,  at  least  in  a  legal 
sense,  because  such  are  -not  acts  at  all,  but  mere 
motions.  We  should  no  more  call  the  striking  of 
C.  B.'s  act,  than,  if  A.  had  struck  C  with  a  stick, 
we  should  call  it  the  stick's  act.  It  is  purely  the 
act  of  A.  • 

268..  Other  meanings  of  involuntary.  Instinc- 
tive acts—  But  the  word  involuntary  is  applied  to  acts 
in  two.  other  senses,  in  each  of  which  volition, 
though  not:  perhaps  actually  wanting,  is  exercised 
under  limitations. 
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.  (1).    The   instiKctive    acts    of    which     I     have 
spoken  are  called  often  involuntary  acts.         % 

269.  Acts  done  under  compulsion. — (2).  Acts 
done  under  compulsion — not  physical  force,  but 
fear  caused  by  threats — are  often  said  to  be  in- 
voluntary or  to  be  done  "against  the  will"  of  the 
party.  But  these  expressions  are  not  accurate, 
because  they  imply  that  there  was  no  volition  to 
do  the  act.  But  evidently  there  is  both  a  volition 
and  a  preceding  motive,  just  as  truly  as  in  the  most 
voluntary  act.  Whether  A.  offer  to  give  B.  a 
thousand  dollars  if  he  will  give  him  his  watch,  and 
B.  accepts  the  offer,  or  whether  he  meet  him  in  a 
lonely  place  and  threaten  to  kill .  him  unless  he 
gives  up  his  watch,  and  B.  accordingly  gives  it  to 
him,  the  process  in  B.'s  mind  is  just  the  same.  In 
each  case  he  considers  two  possible  alternatives 
and  chooses — i.e.  wishes  for — the  one  which  seems 
most  desirable.  In  both  cases  he  would  like  to 
keep  the  watch,  but  in  both  cases  there  is  some- 
thing which  he  more  desires  ;  in  the  first,  to  have 
the  thousand  dollars,  in  the  second,  to  have  his  life. 
In  each  case  he  acts  according  to  his  strongest 
desire,  i.e.  according  to  his  will,  not  against  it. 
Unlawful  compulsion,  then,  is  not  the  compelling  a 
person  to  act  against  his  will,  but  the  influencing 
his  will  by  the  presentation  of  motives  in  unlawful 
ways. 

2.    The  .  Consequences  of  Acts. 

270.  In  general. — Acts  and  omissions  are  fol- 
lowed by  consequences.  The  consequences  of 
omissions  are  such  events  as  happen  which  would 
not  have  happened  had  the  act  omitted  been  done 
and  the  failure  to  happen  of  such  events  as  would 
have  happened  had  the  act  been  done.     The  conse- 
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quences  of  an  act  or  omission  form  an  endless  series. 
For  instance,  A.  makes  certain  bodily  movements 
constituting  the  act  of  shooting  B  The  explosion 
of  the  powder,  the  flight  of  the  ball,  its  impact  on 
B.'s  body,  are  one  set  of  consequences  ;  following 
these  are  certain  changes  in  B.'s  system  constituting 
a  wound ;  as  a  farther  consequence  B.  remains  a 
long  time  sick  ;  his  business  affairs  fall  into  disor- 
der ;  he  becomes  a  bankrupt ;  his  failure  causes  that 
of  C;  C.'s  son,  who  is  studying  medicine,  is  obliged 
to  cut  short  his  studies,  and  go  into  practice  before 
he  is  fully  prepared,  and  being  afterwards  called 
to  attend  on  E.,  who  is  wounded,  he  amputates  his 
leg,  which  is  unnecessary,  and  which  he  would  not 
have  done  had  he  possessed  the  skill  that  a  more 
complete  medical  education  would  have  given  him. 
From  this  again  a  new  stream  of  consequences 
takes  its  rise,  going  on  forever.  Now  it  is  a  general 
rule  of  law  that  the  doer  of  an  unlawful  act  must 
answer  for  its  consequences.  But  where  is  the 
limit  ?  Shall  A.  be  obliged  to  pay  damages  to  E. 
for  the  loss  of  his  leg,  or  to  C.'s  creditors  for  what 
they  lose  by  his  becoming  bankrupt  ?  Obviously 
such  a  rule  would  be  impracticable.  The  law  can 
not  follow  up  consequences  forever.  Accordingly 
after  tracing  down  the  chain  of  consequences  for  a 
certain  distance,  the  law  stops,  and  refuses  to  take 
notice  of  any  beyond. 

271.  Proximate  and  remote  consequences. — Those 
consequences  which  the  law  recognizes  and  holds 
the  doer  responsible  for,  are  called  near  or  prox- 
imate consequences  ;  and  those  which  are  not  re- 
cognized are  called  remote  consequences.  The  latter, 
for  legal  purposes,  are  not  consequences — i.e.  the 
legal  fact  is  that  they  are  not  consequences — of  the 
act  at  all.  The  consequences  with  which  courts  of 
justice  most  often  have  tr>  do  are  injurious  ones,  so 
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that  We  rEOf  e  often  speak  of  near  and  remote  da- 
mages than  of  near  and  remote  consequences,  (a) 

272.  The  "  measure  of  damages." — The  distinc- 
tion between  near  and  remote  consequences  is  chiefly 
of  importance  in.  determining  what'  is  called  the 
"  measure  of  damages. "  The  measure  of  damages  fe 
che  amount  of  the  damages  which  may  be  given  by 
the  judgment  of  2  court  to  the  party  injured  by  a 
Wrongful  act,  or  rather  k  is  the  whole  of  the  circum- 
stances by  which  that  amount  is  determined, or  which 
the  triers  msty  take  into  consideration  in  estimating 
the  amount  which  they  ought  to  award.  The  ques- 
tion :"  What  is  the*  measure  of  damages  ?"*  in  any 
particular  case,  resolves  itself  into1  these  three  :— 

(1).  Shall  the  triers  take  into  consideration  any 
other  circumstances  than  the  consequences  of  the 
ttnlawful  act  ? '  That  is,  may  they  gwe  heavier 
damages  because  the  act  was  done  intentionally. 
in  an  insulting  manner  or  by  a  person  who  k 
Wealthy  and  better  able  to  pay  damages  ? 

(2).  What  kind  of  consequences  of  the  act  may 
they  consider?  Shall  they  give  compensation  for 
only  pecuniary  loss  or  damage,  or  may  they  allotv 
for  mental  suffering  or  destruction  of  Cherished 
associations  ? 

(3).  What  consequences  are  too  remote  to  be 
taken  into  account  ? 

With  the  first  two  questions  We  have  at  present 
nothing  to  do.  The  last  is  the  same  as  asking  : — 
"  What  are  to  be  (.-onsidered  near  and  what  remote 
Consequences  ?" 

273:.  What  are  firdximate  consequences.— \t  is 
very  difficult,,  or  perhaps  quite  impossible,  to  give 


(a)  TThe  "indirect  claims "  of  the  United  States  agahlst  England 
before  the  Arbitrators  at  Geneva,  were  rejeGted  on  the  ground  that  the 
damages  were  tons  remote. 
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any  general  or  brief  answer  to  this  question,  wshich 
shall  not  be  so  vague  as  to  be  practically  .useless, 
Mr.  Mayne  says  (a)  that  a  consequence  is  ,to  be 
regarded  as  proximate  "  if  it  can  be  show/a  to  he 
such  a  consequence,,  as  in  the  ordinary  .course  of 
things,,  would  flow  from  ithe  act,  or,  in  .cases  .of 
contract "  {i.e.  when  the  a.ct  is  a  breach  .of  .a  contract), 
"if  it  appears  to  have  been  contemplated  by  both 
parties." 

The  first  .branch  of  this  rule  applies  to  all  .acts, 
including  breaches  .of  .contract.  I  will  first  illus- 
trate this  by  a  few  examples.  In  Tarlatan  v.  Mc^ 
G«twley  (&■)  the  defendant  fired  at  .negroes  on  .the 
coast  of  Africa  and  .thereby  prevented  them  from 
Gaming  down  to  the  shore  .and  trading  with  the 
plaintiff.  Thfc  plaintiff's  loss  of  trade  was  held  .to  he 
a  proximate  consequence  of  the  defendant's  .act. 
In  Rex  v.  Carlisle  If)  the  defendant  exhibited 
effigies  in  his  window  and  thus  caused  a  crowd  to 
cpjleet  who  obstructed  the  highway.  lit  was  held 
that  he  could  be  indicted  for  .obstructing  .the  high- 
way. On  the  other  hand,  where  in  Ashley  v, 
Harrison,,  (fy  -the  defendant  published  a  libel  on.a 
concert-singer,  in  -consequence  of  which  she  refused 
to  sing  in  the  plaintiff's  theater  .as  she  had  con- 
tracted to  do,  for  fear  of  being  hissed,  so  that  the 
plaintiff  lost  the  pcofits  which  he  would  have  made 
from  her  singing,  the  damage  was  held  too  remote 
The  court  said  it  might  have  been  .caused  by  her 
caprice  or  vain  fears.  In  AtitJi&ny  v.  Slaid  If)  the 
plaintiff  was  a  contractor  for  the  support  of  the  town 
poor  at  a  -fi^ed  sum  per  annum,  :and  was  bound  to 


Mayne  on  Dam.,  27. 
,    Peake,  N.  P.,  205. 
(,:)    6C.  &P.,  636 
(d)     1  Esp.,  48. 
\e)     11  Met,  290. 
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provide  for  them  whether  sick  or  well.  The 
defendant  committed  an  assault  and  battery  on  one 
of  the  paupers,  and  thus  caused  the  plaintiff 
increased  expense  in  taking  care  of  him.  This 
damage  was  decided  to  be  too  remote.  In  an 
action  for  seduction  evidence  of  the  probable  cost 
of  supporting  the  illegitimate  child  can  not  be 
admitted  to  increase  the  damages,  (a) 

274.  Consequences  distant  in  time  not  necessarily 
remote. — Consequences  far  distant  in  time  from  the 
act  are  not  necessarily  remote  in  the  legal  sense. 
If  a  dealer  in  drugs  carelessly  labels  a  poison  as  a 
harmless  medicine,  and  sends  it  so  labeled  into 
market,  and  it  is  sold  and  resold  many  times,  and 
finally  some  one,  deceived  by  the  label,  uses  it  as 
medicine  and  is  injured,  the  dealer  is  liable,  (b) 

275  •  Proximate  consequences  of  a  breach  of  con- 
tract.— The  second  part  of  the  rule  stated  in  section 
273  applies  only  to  contracts.  It  may  include  cases 
that  would  not  fall  under  the  first  part,  that  is, 
where  the  consequence,  though  not  the  natural  or 
ordinary  consequence  of  such  ais  act,  was  known 
by  the  parties  to  be  likely  to  follow  in  the  case. 

The  leading  case  under  this  head  is  Hadley  v 
Baxendale.  (c)  In  this  case  the  plaintiffs  were  own- 
ers of  a  steam  mill.  The  main  shaft  was  broken 
and  they  contracted  with  the  defendants,  who  were 
carriers,  to  take  it  at  once  to  an  engineer  to  serve 
as  a  model  for  a  new  one.  At  the  time  of  making 
the  contract  the  defendants  were  told  that  the  mill 
was  stopped  and  the  shaft  must  be  sent  immediately. 
The  defendants,  in  violation  of  their  contract,  did 
not  forward  the  shaft  at  once,  but  delayed  for  some 


(«)     Haynes  v.  Sinclair,  93  Vt.  108. 
<*)     Thomas  v.  Winchester,  2  Seld.,  397. 
{<)    9  Kxch.,  ^uj 
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time  to  do  so,  and  in  consequence  the  mill  stood  idle 
and  the  profits  which  the  mill  would  have  made  had 
it  not  been  for  the  delay  were  lost.  The  plaintiff 
claimed  that  this  loss  of  profits  was  the  proximate 
consequence  of  the  defendants'  failure  to  forward 
the  shaft  at  once,  and  that  the  defendants  were 
■therefore  bound  to  make  good  the  loss.  But  the 
court  held  that  the  loss  of  profits  was  a  remote  con- 
sequence, for  which  the  defendants  were  not  legally 
responsible,  it  not  appearing  that  they  knew  that 
the  want  of  the  shaft  was  the  sole  cause  of  the  mill's 
standing  idle,  and  laid  down  the  following  rule  :  that 
the  damages  for  the  breach  of  a  contract,  other  than 
a  contract  to  pay  money,  "  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising 
naturally,  i.e.  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of 
it."  The  application  of  this  rule  is  well  illustrated 
in  the  case  of  Smeed  v.  Foord.  (a)  There  the  defen- 
dant contracted  to  deliver  to  the  plaintiff  a  threshing- 
machine.  He  knew  that  the  plaintiff's  practice  was 
to  thresh  his  wheat  in  the  field.  The  defendant  did 
not  deliver  the  machine  ;  and  the  consequence  was 
that  the  plaintiff,  who  could  not  get  a  machine  else- 
where, was  obliged  to  stack  his  wheat,  which  was 
injured  by  the  rain  and  had  to  be  kiln-dried.  It  was 
then  sold  but  fetched  less  than  it  would  have  done 
but  for  the  delay,  the  market  price  of  wheat  having 
fallen  in  the  mean  time.  It  was  held  that  both  par- 
ties must  have  forseen  that  if  the  machine  were  not 
delivered  the  wheat  must  be  stacked  and  injury  from 


(0)  1  E.  &  E.  6qz, 
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weather  would  probably  result ;  ahd  that  therefore 
the  expense  of  stacking  the  wheat,  its  deterioration 
by  rain,  and  the  expense  of  drying  it,  were  proxi- 
mate consequences  for  which  the  defendant  was 
responsible  ;  bust  not  the  toss  resulting  from  the  fall 
in  the  market  price,  because  that  was  not  a  natural 
result  of  the  breach  of  contract,  and  could  not  have 
been  Contemplated  by  the  parties.  The  price  might 
have  risen  instead  of  fallen.  It  would  seern,  how- 
ever, that  the  true  meaning  'of  this  part  of  .the  rule 
is  that  the  consequence  must  be  one  that  defendant 
is  supposed  to  have  bad  in  mind  ;  for  in  the  case  oi 
CcPry  V.  Thame's  Iron  Works  Co.,  (a)  where  the 
defendants  agreed  to  furnish  the  plaintiff  with  a  cer- 
tain artici'e  which  fee  bad  ordered  for  an  unusual 
pwpose  and  failed  to  do  so,  the  court  held  that  -the 
damages  ought  to  be  estimated  according  to  its 
value  for  the  use  that  the  defendants  had  reason  to 
suppose  that  the  plaintiff  wanted  it  for,  and  not  ac 
"Cording  to  its  "value  for  the  unusual  purpose  that  the 
plaintiff  had  m  mind. 

276-  tBr&ach  of  ■contract  to  pay  money.— If  the 
-wronging  act,  however,  is  simply  the  failure  -to  pay 
a  debt,  a  more  narrow  and  somewhat  arbitrary  rule 
has  been  established.  The  measure  of'damages  is 
simply  the  -amount  due  and  interest  o'm  -it  from  the 
time  when  it  came  due.  If  in  consequence  of  the 
non-payment  of  the  raomtey  at  the  ptrope-r  time  the 
plaintiff  is  put  to  great  inconvenience  or  expense.,  if 
he  is  obliged  to  borrow  *money  at  heavy  interest  -to 
meet  his  own  obligations,  if  he  is -even  driven  into 
-bankruptcy  and  financially  ruined,  if  he  suffers  .men- 
tal distress  and -anxiety  so  as  to  seriously  impair -his 
health » 'for  all  these  things  -he  can  get  no  compen- 
sation     They  are  reckoned  remote  consequences, 

<,a)  L,  R.,  3  q.  R.,  181, 
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This  "may  "be  considered  an  exception  to  the  .general 
rale,  or  ft  may  perhaps  be  brought  under  it  by 
supposing  that,  since  men  apply  money  to  all  sorts 
of  purposes,  since  a  man  who  has  money  due  him 
can  usually  borrow  at  current  rates  of  interst,  and 
since  money  so  obtained  is  just  as  gioGrd  for  all, pur- 
poses as  money  obtained  (from  the  debtor  himslf,  a 
debtor  "who  foils  to  pay  his  debt  When  >due  has  no 
reason  to  expect  that  a-ray  worse  consequences  can 
flow  from  his  failure  than  can  be  compensated  by 
the  payment  of  interest  at  the  legal  rate  from  the 
time .  w-ben 'the  debt  came  due.  But  tAiis  course  <»f 
reasoning  is  somewhat  actificiail. 

27.7.;  The  rule  in  HmdLey  v..  Baxendale  jttrtJier 
■considered.. — But  it  seems  hard  to  give  any  good 
reason  why  the  second  %ra<nch  of  the  rule  laid  down 
in  JSkdlejy  v.  Baxewdale  should  be  confined  tto  cases 
of  breach  of  oontraot.  In  that  case  the  court 
thought  that  the  loss  of  profits  of  the  mill  was  not 
the  natural  and  probable  effect  of  the -defendants'1 
neglect  to  forward  the  shaft  pHomptly,  and  therefore 
the  >case  did  n'ot  comerunder  the  first  branch  of  .the 
ir-ale,  sand  -that  -it  did  not  came  under  the  second 
branch,  because  -the  defendants  did  not  know  that 
the  lack  of  the  .shaft  prevented  the  .mill  from  run- 
ning, but  that  if  they  had  known  they  would  ihave 
been  liable  jfor  the  loss  -oi  profits,  i.e.  the  loss  of 
profits  would  have  been  held  the  proximate  con- 
sequence of  their  acts  Now  suppose  that  some 
third  person,  knowing  the  facts  and  intending  to 
cause  .-a  stoppage  of  the  mill  .and  a  loss  ;q{ profits, 
ihad  stolen  the  shaft  from  the  defendants  and  des- 
troyed it,  it  would  certainly  seem  just  that  such  a 
person  should  be  held  liable  for  the  loss  of  .profits 
as  well  as  for  the  mere  value  of  the  shaft. 

278.  General  rule  suggested. — Perhaps  on  'the 
whole  the  general  rule  -may  be  stated  thus  :  a  man 
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is  responsible  for  such  consequences  of  his  acts  as 
he  knows  or  ought  to  know  will  probably  follow ; 
but  every  man  is  presumed  to  be  acquainted  with 
the  kinds  of  consequences  that  usually,  in  the 
ordinary  course  of  things,  follow  such  acts  as  he 
does,  and  also  in  some  cases  he  may  be  considered 
as  having  constructive  knowledge  of  probable  con- 
sequences of  which  he  is  in  fact  ignorant,  (a)  Thus 
the  law  presumes  that  all  men  will  obey  it :  there- 
fore in  ordinary  cases  a  consequence  that  results 
through  the  unlawful  act  of  the  plaintiff  or  of  a  third 
person  is  one  not  to  have  been  anticipated,-  and 
hence  is  remote.  But  if  the  circumstances  are  such 
that  it  is  evident  that  some  person  will  be  led  to 
do  an  unlawful  act  as  a  consequence  of  the  defen- 
dant's act,  then  some  of  the  consequences  of  the 
unlawful  act  may  be  included  among  the  proximate 
consequences  of  the  defendant's  act.  For  instance, 
if  an  atrocious  crime  has  been  committed  and  A. 
falsely  asserts  that  B.  is  the  person  who  committed 
it,  in  consequence  of  which  a  mob  collects  and  B. 
is  lynched,  A.  is  not  responsible  for  the  injury  done 
by  the-  mob ;  but  if  an  excited  mob  be  already 
assembled  determined  to  take  summary  vengeance 
on  the  offender  if  he  can  be  discovered,  and  A.  then 
falsely  denounces  B.  to  the  mob,  he  might  be 
responsible  for  damage  done  by  them  to  B.  (6)  So 
if  A.  dig  a  hole  on  his  own  land  but  close  to  an 
unfenced  highway,  and  B.,  walking  along  the  road 
with  due  care,  accidentally  strays  from  the  path  and 
falls  into  it,  A.  is  liable,  though  B.,  before  he  could 
fall  in,  must  have  committed  the  unlawful  act  of 


(«)     Rigby  v.  Hewitt,  5  Exch.,  24c, 

Greenland  1).  Chaplin,  5  ExcK,  245. 
1f\     Vinari  v  IVilcvcts,  2  Smith's  Lead.  Ca.,  487  (6tfc  Ed .),  and  not* 
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quitting  the  highway  and  going  upon  A.'s  land,  (a) 
But  if  A.  dig  the  hole  at  some  distance  from  the 
highway,  and  B.  go  into  A.'s  land  snd  so  ac- 
cidentally fall  in,  A.  is  not  liable,  (b). 

All  of  the  above  general  rules,  however,  have 
been  qualified  by  exceptions,  and  also  from  them 
have  been  deduced  subrules,  whose  connection  with 
the  principal  rules  is  not  always  so  obvious.  Of 
these  I  can  not  speak  in  detail,  but  will  simply  refer 
the  reader  to  the  second  chapter  of  Mayne's  Treatise 
on  Damages. 

279.  Direct  and  indirect  consequences. — Consequ- 
ences, and  also  damage,  are  either  direct  or  indirect. 
Indirect  damage  is  also  called  consequential.  The 
terms  direct  and  indirect  consequences  are  some- 
times, but  wrongly,  used  to  denote  near  and  remote 
consequences.  I  do  not  think  that  it  is  possible  to 
give  a  general  definition  of  direct  and  indirect  con- 
sequences ;  because  the  distinction  is  not  made  on 
any  uniform  principle ;  there  is  no  characteristic 
which  is  always  present  in  one  class  and  always 
absent  from  the  other.  The  law  in  this  place,  as 
it  so  often  has  to  do,  adopts  and  uses  the  classifi- 
cations of  common  life,  which  are  usually  not  based 
oh  any  careful  analysis  but  are  to  a  great  extent 
fortuitous,  and  based  on  such  elements  as  happen 
to  chiefly  attract  the  attention.  The  chain  of  con- 
sequences following  an  act  is  not  only  endless,  but 
its  links  are  so  close  and  fine,  so  to  speak,  that  we 
do  not  usually  take  separate  notice  of  them.  To 
carry  the  metaphor  farther,  the  chain  of  consequences 
may  be  likened  to  one  of  those  ornamental  chains 
that  are  composed  of  a  number  of  large  links  each 


(a)    Barnes  v.  Ward,  9  C.  B.,  39-2 
{*)    Btyth  v  Tofham,  Cro.  Jac:,  158, 
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of  which  in  turn  is  composed  of  a  number  of  smaller 
links.  When  we  speak  of  the  links  of  the  chain,  we 
•generally  mean  the  larger  links,  not  noticing  the 
smaller  ones. 

We  do  not  in  common  thinking,  and  therefore 
not  for  legal  purposes,  analyse  the  consequences  of 
acts  minutely  enough  -to  recognize  each  one  separa- 
tely ;  but  w*e  look  at  them  in  groups,  each  of  which 
we  recognize  as  a  unit,  one  of  !the  consequences  of 
the  act.  The  first  of  those  groups  is  called  the  "  act " 
in  the  wider  sense,  the  act  latiori  sensu.  (■§  264.)  It 
includes  the  act  itself  in  the  strict  sense,  the  bodily 
movement,  and  certain  of  the  very  immediate  con- 
sequences. The  next  group  is  called  the  direct 
consequences  ;  and  all  the  following  groups  are  in- 
cluded under  .the  :generad  name  of  indirect  conse- 
quences, some  of  which  are  near  and  some  are 
remote.  The  'events  composing  each  group  are 
united  together  by  some  common  characteristic 
prominent  and  important  enough  to  attract  attention 
and  so  secure  a  separate  name. 

280.  Examples  illustrating  the  nati-we  -pj '■  ,Mre,ct 
and  indirect,,  -near  and  remote  <mnsequence,s . — Le-t  me 
illustrate  these  distinctions  by  an  analysis  ofa;s,uppp- 
-sed  act  and  its  consequences  ;  reminding  ;the reader,, 
however,  that  I -shall  make  the  analysis  .only  .minute 
enough  for  my  present  purpose,  and  .that  a  .-more 
lexact  -analysis  anight  show  events  intervening  ,be,t> 
ween  those  which  I  shall  .mention  as, immediately 
succeeding  each  (Qther. 

.Suppose  ,&.  shoots  B.  with  a  pistol.,  inflicting  <i 
serious  wound,  in  consequence  of  which  B..  incurs 
expense  in  -getting  cured  .and  .the  interruption  to  .his 
business  greatly  reduces  his  property,  so  that  his 
son  -is  unable  to  -go  to  college. 

I  think  that  in  speaking  of  the  act  and  its  conse- 
quences, we  should  say , that  the  wounding  of  B.  was 
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tfte  efrrect  corrseqirenee  of  A.'s  ad:,  and  the  expense 
ip-Ctrrtecf  by  B.  was  the  next,  or  the  first  indirect, 
Consequence.  The  other  consequences  are  also  all 
indirect.  The  groups  into  which  I  shall  divide  the 
Cham  of  consequences — the  larger  links,  to  recur  to 
cjw  former  comparison — -are,  I  think,  such  as  would 
itstterally  be  contemplated  by  the  mind,  the  mem- 
bers of  each  group  being  united  by  their  common 
relation  to  some  Striking  and  important  circum- 
stance. 


Th*S  Act 
(lat tori   serisrt.) 


Consequences. 

(Proximate.) 


'  fWDfKECT 
CONSfiQOBSCESv 

"  (Froxiiriata.f 


Indirect 

Consequences. 

(Remote.) 


'  x.  The  act  stricto-  sens 21,  i.e.  the 
bodily  movements   necessary  to  aim  the 

pistol  and  pull  the-  trigger. 

2.  The  movements  of  the  trigger  and 
otfief  fKfrts  6f  the  Ibck. 

3.  Certain    chemical    changes     in     the 
*  fulminate  in  the  cap   and   ta  the   powder 

with  which  She  pistol  is  charged. 

4.  The  flight  of  the  ball. 

5.  The  contact  of  the  ball  with  B.'s 
body. 

6.  Certain  injurious  changes  in  (he 
tissues,  at.  B.'s  body. 

7.  Various  acts  constituting  the  act 
of  calling  a  physician  By  B. 

i  _S*.  Various _, acts  of  the  phjstsiaa  in 
treating  8.  - 

9.  A  legal  liability  on  B,  to  pay  money 
to  t he  ph y cisian . 

id.,  Vantsus  acts  of  B.  constituting  the 
act  of  payment.     . 

is.*  Yai&aus  acts  constituting  the  pur- 
ihase  and  paying  for  oJ  meditinesv 

iz.  The  fadr  that  B.  no  longer  pos- 
sesses the  money  so -paid  oat. 

-13.   The   omissfan  by  B.  to  do  various 
dct*  ^hich  fee  would  have  done  in  carry- 
ing op.  his  business. 
r4-    The  omission  &\  elhep  persons  to* 

J'  do  the  acts  which  would  hava  constituted 
payment  jor  the  services  of  B. 
15.    The  fact  that  B.  does  not  have  the 
money   which  such  persons  would  have 
paid  him.  * 

x6.  The  omission  by  B.'s  son  to  do  the 
various  acts  which)  won! J  have  constitut- 
ed going  *o  college. 


First  group. 
(Connected  by 
$Ae  fad  of  their- 
all.  relating  to. 
■the  pistol./  The 
I  "act  of  shooting"; 
the    "shooting  of 


Second  croup. 

(Connected  by 

their  common  re- . 

lation       to,      BL's 

body,  A   Injuries  to 

JB- 


.  Third  group.  ■ 
(Connected  by 
their  relation  to 
the  cost  0/  getting 
cured.)  t  B.'s  ex- 
penses ta  getting 
cured. 


Fourth'  group. 

(Connected  by 
their  relation  to 
kill's  business.  J 
B.'s  losses  from 
interruption  to  his 
business. 
Fifth  group. 
(  Connected  by 
their  relation  to 
B.'s   son's   educa- 

f Hon.).    B/s  son's 
net  going  to  col 
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Here  the  first  four  items,  all  intimately  related  to 
the  pistol,  would  commonly  be  grouped  together 
and  called  the  "act  of  shooting."  These  would 
make  the  first  link  in  the  chain.  The  second  link, 
the  direct  consequences,  is  composed  of  those  events 
which  have  the  common  characteristic  of  im- 
mediately belonging  to  B.'s  body,  and  would 
be  called  the  injuries  to  B.  We  should  say 
in  common  parlance  that  B.'s  wound  was  the 
direct  consequence  of  A.'s  act.  In  fact  it  is,  even 
according  to  our  very  incomplete  analysis,  the  fifth 
result  in  the  line  from  the  act  stricto  sensu  and  the 
second  from  the  act  latiori  sensu,  and  is  therefore, 
strictly  speaking,  an  indirect  result,  resulting 
directly  from  the  event  numbered  5. 

The  consequences  in  the  fourth  and  fifth  groups 
are  remote. 

So  if  A.  throws  a  large  stone  into  the  street  and 
hits  B.,  who  is  passing,  the  damage  to  B.  is  direct. 
Everything  that  happens  up  to  the  contact  of  the 
stone  with  B.'s  body  is  called  the  act  of  A.  There 
is  nothing  between  that  and  the  injurious  changes 
in  B.'s  system  caused  by  the  act  to  attract  attention 
and  receive  a  separate  designation,  so  those  changes 
form  the  second  group  of  events,  and  are  therefore 
direct  consequences  of  the  act.  But  if  A.  throw  the 
stone  into  the  street  and  B.  afterwards  came  along 
and  fall  over  it  and  be  hurt,  the  damages  are  indirect. 
The  act  ends  with  the  fall  of  the  stone  in  the  street. 
Between  that  and  the  injury  there  are  at  least  two 
groups  of  events  well  marked  enough  to  be  called 
by  separate  names,  viz: — the  lying  of  the  stone  in 
the  street  and  B.'s  falling  over  it  so  that  the  lying 
of  the  stone  in  the  street  constitutes  the  second  gro- 
up of  events,  (a)  or  the  direct  consequences,  and  B.'s 

{#)  Consisting  of  only  one  event  however. 
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injuries  are  at  least  the  fourth,  and  therefore  indirect. 
So  if  A.  assert  in  the  hearing  of  C.  that  B.  is  a  thief, 
the  hearing  is  not  in  common  analysis  separated 
from  the  act — "  to  assert  in  the  hearing  of  another" 
is  the  act.  The  belief  produced  in  C.'s  mind,  in 
other  words,  A.'s  loss  of  reputation,  is  the  second 
group  of  events  and  constitutes  the  direct  conse- 
quences. If  C.  therefore  refuses  to  trade  with  B., 
that  is  an  indirect  consequence,  and  so  is  the  loss  oi 
profits  resulting. 

281.  Necessary  tndefiniteness  of  the  distinction. — 
It  will  be  seen  that  the  distinction  between  direct 
and  indirect  consequences  depends,  as  I  have  said, 
on  the  common  use  of  words,  which  can  not  be  re- 
duced to  any  general  rule.  In  the  case  of  failure  to 
pay  a  debt  the  direct  consequences  are  simply  the 
fact  that  the  creditor  does  not  get  the  money, 
What  the  indirect  consequences  are  is  a  matter  oi 
no  importance,  because  by  a  fixed  rule  of  law  the 
creditor  can  have  no  other  compensation  for  them 
than  the  interest  on  the  money,  and  this  he  may 
have  whether  he  has  in  fact  suffered  any  damage 
from  the  delay  in  payment  or  not.  That  is,  in  such 
cases  the  law  conclusively  presumes  that  he  has 
suffered  such  indirect  damages  as  the  interest  will 
suffice  to  compensate  him  for  and  no  other. 

282.  "Direct"  and  "indirect"  act.— For  bre- 
vity's sake  I  shall  use  the  elliptical  expressions 
"direct  act"  and  "indirect  act"  to  denote  an  act 
considered  in  connection  with  its  direct  and  its  in- 
direct consequences  respectively.  Thus  if  A.  throws 
a  stone  and  hits  B.,  B's.  injury  is  by  the  direct  act 
of  A. ;  but  if  B.  falls  over  a  stone  thrown  by  A.  in- 
to the  highway  and  is  hurt,  his  injury  is  by  the  in- 
direct act  of  A. 

283.-  Importance  of  the  distinction  between  direct 
and  indirect  conseauences. — The  distinction  between 
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direct  and  indirect  consequences  was  made  very 
prominent  in  English  law  by  the  fact  that,  in  the 
case  of  acts  done  with  force,  the  form  of  action  was 
different.  Direct  injuries  were  sued  for  in  the  action, 
of  trespass,  and  indirect  injuries  in  the  action  ol 
trespass  on  the  case.  If  the  plaintiff  made  a  mistake 
in  the  form  of  his  action,  he  failed  in  his  suit.  It 
should  be  remarked,  however,  that  whenever  there 
were,  aiiy  direct  damages  for  which  an  action  of  tres- 
pass would  lie,  the  indirect  damages  resulting  from 
the  same  act  could  usually  be  recovered  for  in  the 
sajme  suit  with  them,  provided  they  were  specially, 
stated  in  the  declaration.  Thus  if  A.  by  a  direct 
act  wounded  B.,  Bx  could  not  only  recover  a  satis- 
faction for  the  immediate  injury,  but  could  also,  in 
the.  same  action  of  trespass,  recover  his  expenditures 
for  doctor's  bills  and  medicine  or  any  consequential 
damages  not  remote,  provided  such  indirect  dasaa~ 
gesj  were  ^specially  mentioned  in  the  declaration. 
Although  at  present  the  common  law  forms  of 
action  are  nearly  extinct  and  the  subject  of  direct 
and  indirect  consequences  is  therefore  less  often 
mentioned,  yet  a  clear  understanding  of  its  nature 
is  still  essential  to  any  one  who  wishes  to  rightly 
comprehend:  the  law  and  particularly  to  become  a., 
good  pleader.  ,2 


3.  State  of  Mind  of  the  Party*  Acting. 

284.  Intention. — Let  us  now  consider  the  mental 
Condition  of  the  person  who  does  the  acts. 

When  a  person  does  an  act  expecting  certain 
consequences  to  follow,  he  is  said  to  intend  those 
consequences.  Thus,  if  A.  points  a  loaded  gun  at 
B.  and  pulls  the  trigger,  he  expects  that  the  bullet 
will  strike  B.  and  that  injury  or  even  death  will 
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follow.  Therefore  he  intends  those  consequences. 
It  is  not  necessary  that  he  should  know  that  the 
consequences  will  certainly  follow ;  it  is  enough 
if  he'  believes  that  they  willv  or  will  be  likely  to 
follow.  If  A.  on  account  of  his  distance  from  B.  is 
uncertain  whether  he  can  hit  him,  or  even  though 
he  thinks  it  very  improbable  thathe  can  hit  him, 
still  he  intends  the  injury  or  death  of  B.;  and  this 
is  so,  even  if  he  in  fact  miss  him.  In  common 
usage,  intention  is  often  given  a  slightly  different 
meaning.  It  is  made  to  connote  not  only  an 
expectation  that  the  consequences  will  follow  but 
also  a  wish  that  they  should.  Thus,  if  A.,  desiring 
to  injure  or  kill  B.;  fires :  a  gun  at  him  while  C.  is 
standing  by  his  side,  not  desiring  to  hit  C.  but  still 
knowing  that  it  is  likely  he  may  hit  C.  instead  o{ 
B.,  he  is  not  in  ordinary  language  said  to  intend  to 
hit  C.  But,  as  I  have  defined  the  word  intention, 
we  should  say  that  he  intended  to  hit  C.  as  well 
as  B.  In  the  legal  meaning  of  the  word  no  element 
of  desire  is  included. 

285.  Various  meanings  of  the  word  intention. — I 
have  called  this  the  legal  meaning  of  the  word.  It 
is  the  meaning  given  by  Mr.  Austin,  and  used 
generally,  I  think,  by  the  more  philosophical 
writers  On  law.  Yet  the  word  is  often  used,  even 
by  lawyers  and  judges  and  in  legal  treatises,  in  its 
other  and  popular  meaning.  It  will  be  seen  that 
intention  has  reference  to  consequences  and  not  to 
acts  stricto  sensu.  An  act  in  the  strict  sense  is 
always  intended,  it  follows  on  a  wish,  i.e.  a  volition. 
When,  therefore,  we  speak  of  A.'s  intentionally 
hitting  B.,  or  of  any  act  being  intentional,  or  of  the 
intention  to  do  an  act,  we  really  refer  to  an  intention 
to  produce  certain  consequences.  If  A.  discharges 
a  pistol  and  accidentally  hits  B.,  the  "act,"  in  the 
strict  sense,  is  intended  in  both  senses  of  the  word. 
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That  is,  A.  willed  to  make  the  bodily  movements 
by  which  the  pistol  was  raised  and  the  trigger 
pulled,  and  he  knew  that  those  bodily  movements 
would  be  produced  if  and  when  he  so  willed  them. 
Therefore  he  intended  those  bodily  movements,  i.e. 
he  intended  the  act  stricto  sensu.  The  immediate 
consequences,  which  are  included  in  the  act  in  the 
wider  sense,  i.e.  the  explosion  of  the  powder  and 
the  flight  of  the  ball,  were  also  intended.  What 
was  not  intended  was  the  group  of  events  which  are 
the  direct  consequences  of  the  act,  i.e.  the  contact 
of  the  ball  with  B.'s  body  and  the  physiological 
changes  in  B.'s  body  thence  resulting.  But  if  A. 
deliberately  shoots  B.,  not  only  are  all  these  bodily 
movements  and  their  immediate  consequences,  the 
explosion  of  the  powder  and  flight  of  the  ball,  which 
make  up  the  act  latiori  sensu,  intended,  but  also 
the  next  group  of  direct  consequences,  the  injuries 
to  B. 

We  say  in  the  former  case  that  the  shooting  of 
B.  was  unintentional  and  in  the  latter  case  that  it 
was  intentional ;  but  in  both  the  act  was  equally 
intended,  it  was  the  direct  consequences  only  that 
were  intended  in  one  case  and  not  in  the  other. 
Also  all  forbearances  are  intended. 

286.  When  intention  is  presumed. — A  person  is 
presumed  to  intend — i.e.  the  legal  fact  is  that  he 
does. intend— the  natural  and  probable  consequences 
of  his  acts.  In  a  certain  sense  all  the  consequences 
of  an  act  (a)  may  be  considered  natural  and  pro- 
bable. They  all  follow  in  accordance  with  the 
fixed  laws  of  nature,  and  if  we  understood  fully  the 
operation  of. those  laws,  nothing  that  happens  under 
them  would  seem  improbable.     But  by  natural  and 


(a)    At  least  every  one  that  is  not,  due  partly  to  other  acts. 
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probable  here  is  meant  such  as  human  experience 
in  general  has  shown  usually  or  often  do  follow 
such  acts. 

287.  Innocent  and  wrong  intention. — A  man  who 
commits  a  legal  wrong  may  intend  it  in  either  ol 
two  ways.  He  may  intend  on  the  one  hand  simply 
to  do  the  act — i.e.  simply  to  produce  certain  con- 
sequences; or  on  the  other  hand  he  may  intend  to 
do  an  act  or  bring  about  certain  consequences 
knowing  them  to  be  wrong,  i.e.  he  may  intend  to 
commit  a  wrong.  Suppose,  for  instance,  that  A.  and 
B.  own  two  pieces  of  woodland  lying  side  by  side, 
the  boundary  line  between  which  has  become 
uncertain  in  the  lapse  of  time.  A.,  supposing  the 
line  to  be  in  a  different  place  from  what  it  is,  goes 
upon  what  he  supposes-  to  be  his  own  land  and  cuts 
down  the  timber.  In  fact  the  place  where  he  cut 
the  timber  was  on  B.'s  land.  Now  A.  intended  to 
enter  upon  that  particular  land  and  cut  down  that 
particular  timber,  and  he  did  exactly  what  he  in- 
tended in  that  respect.  He  did  not,  however,  have 
any  actual  intention  of  entering  on  B.'s  land  or 
cutting  B.'s  timber.  His  act  is  legally  a  breach 
of  duty  or  tort ;  but  shall  we  say  that  it  was  an 
intentional  tort  ?  In  one  sense  it  was  ;  in  another  it 
was  not.  So  if  I  find  a  man  in  the  act  of  opening  a 
window  and  climbing,  in  to  my  house  at  night,  and, 
not  acting  negligently  but  using  due  care  to  make 
sure,  I  suppose  him  to  be  a  burglar  and  therefore 
shoot  him,  but  it  turns  out  to  be  my  friend  who 
has  come  unexpectedly  to  pay  me  a  visit  and 
thought  best  to  enter  quietly  rather  than  disturb 
me ;  in  this  case  I  intend  to  shoot  the  man  that 
I  see,  but  do  not  desire  nor  expect  to  shoot  my 
friend.  Is  the  shooting  of  my  friend  intentional  ? 
In  a  sense  it  is  ;  in  another  it  is  not.  In  this  case 
I  should  not  be  guilty  of  anv  crime  ;  and  ,the  test 
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of  crim,.  here  would  be  a  criminal  intent.  -  We 
■■  must  distinguish,'  then,  between  the  two  kinds  oi 
intention  that  I  have  mentioned.  For  convenience 
sake  I  will  call  the  first,  the  intention  simply 
to  do  an  act  or  bring  about  certain  consequences, 
innocent  intention;  and  the  second,  where  the 
person  knows  the  act  to  be  unlawful,'  wrong 
intention. 

'  288.  Ignorance  of  law  and  of  fact. — It  must  be 
borne  in  mind;  however,  that  the  ignorance  which 
"makes  the  difference  between  innocent  and  wrong 
intention  is  always  ignorance  of  some  fact  or  facts, 
never  ignorance  of  law  ;  because  the  law  presumes 
that  everyone  knows  the  law.  For  instance,  if  *A. 
"goes  into  B.'s  land  and  cut&  timber  supposing  it  to 
be  his  own  land,-  his  intention  to  do  the  acts  may 
be  an  innocent  one,  because  his  ignorance  maybe 
of  a  fact,  i.e.  the  fact  that  the  boundary  line  is  in 
a  particular  place.  But  if  he  supposes  the  law  to 
be  such  that  any  one  may  go  and  cut  timber  on 
another's  wild  land,  and  under  that  belief  goes 
upon  land  which  he  knows  to  belong  to  B.  and 
cuts  timber  therey  his  intention  to  do  the  acts, 
though  morally  innocent,  ;s  legally  wrong,  because 
the  legal  fact  is  that  he  knows  the  law,  and 
therefore  he' stands  legally  in  the  same  position  as 
if  he  had  in  fact  known  that  his  act  was  unlawful. 

289.  Culpable  ignorance.  Constructive  notice. — 
It  must  be  also  observed  that  an  intention  may  be 
wrong  if  the  ignorance  be  of  a  fact  which  it  was 
the  person's  duty  to  know  or  which  he  has  been 
guilty  of  gross  or  criminal  carelessness  in  not 
knowing.  In  such  a  case  he  is  said  to  have 
"  constructive "  notice  or  knowledge ;,  in  other 
words,  the  presumption  of  law,  the  legal  fact,  is 
that  he  had  knowledge,  though  in  actual  fact  he 
had  -not.  '•;■>■■- 
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For -instance,  in  the  case  of  Slim  v.  CroucRer,  (a) 
one  H.  wished  to  borrow  money  of  the  plaintiff, 
and  offered  to  give  the  plaintiff,  by  way  of  security 
for  the  repayment  of  the  loan,  a  mortgage1  on 
certain  land  which  belonged  to  the  defendent,  but 
which  the  defendant  had  promised  to  lease  to 
H.  (3)  The  plaintiff  wrote  to  the  defendant,  telling 
him  that  he  purposed  to  lend  money  to  H.,  and 
asked  him  whether  he  would  make  a  lease  of  the 
land  to  H.,  and  defendant  replied  that  he  would 
Trusting  to  that  promise  of  the  defendant,  the 
plaintiff  lent  the  money  to  H.,; arid  the  defendant 
did  make  the  lease  to  H.,  who  then  mortgaged  the 
land  to  the  plaintiff.  But  it  appeared  that,  before 
the  defendant  made  the  lease  to  H.  alnd  before 
the  letting  of  the  plaintiff  to  the  defendant,  the 
defendant  had  made  a  lease  of -the  land  tb  some 
one  else,  so  that  his  lease  to  H.,  and  consequently 
the  mortgage  made  by  H.  to  the  plaintiff/ was 
entirely  void  and  the  plaintiff  was  left  without  any 
security  for  his  debt.  This  the  defendant  had 
forgotten  at  the  time  when  he  wrote  to  the  plaintiff 
and  also  at  the  time  when  he  made  the  lease  to  H. 
.H.  afterwards  turned  out  to  be  insolvent  arid  the 
plaintiff  was  never  able  to  get  his  money  back  from 
hiriu  ..  Now  if  the  defendant,  when  he  wrote  to  the 
plaintiff  that'  he  Would  give  a  lease  of  the  land  to 


(a)     iD.  F.J.,515.  , 

(i)    For  the  meaning  of  lease  see  chapter  VIII 


1  Pronounced  as  "  mor'gajd."  It  is  the  Conveyance  of  an  estate  01 
property  by  way  of  pledge  >for  the  security  of  debt,  and  to  become  void 
on  payment  of  it.  A  mortgage  differs  from  a  pledge;  the  general, 
property  passes  by  a  mortgage,,  whilst. by  a  pledge  only  the  possession 
or,  at  most;'  a  special  property  passes.  Possession  is  ii\sejparable  from 
the  nature  ^  a  pledge,  but  is  hot  necessary  to  a  mortgage. 
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H.,  had  remembered  the  previous  lease  and  had 
therefore  known  that  he  was  deceiving  the  plaintiff 
and  beguiling  him  into  lending  his  money  to  H. 
without  any  security,  he  would  have  been  guilty 
of  intentional  deceit,  or  of  what  is  called  in  law 
fraud.  But  as  it  was,  though  he  intended  to  do, 
and  to  induce  the  plaintiff  to  do,  the  very  acts  that 
they  did  do,  yet  he  did  not  actually  intend  to  cheat 
or  defraud  the  plaintiff,  because  at  the  time  of  the 
transaction  he  was  ignorant  of— z>.  had  forgotten 
— the  facts  that  made  his  conduct  wrongful.  But 
the  plaintiff  sued  him  (in  equity)  as  for  a  fraud  ;  and 
the  court  held  that  in  the  circumstances  it  was  the 
defendant's  duty  to  remember  that  he  had  already 
given  a  lease  to  another  person,  and  that  therefore 
his  ignorance  would  not  excuse  him  ;  that  he  must 
be  considered  as  having  constructive  knowledge  of 
the  previous  lease,  and  so  was  guilty  of  fraud.  In 
other  words,  his  intention  was  presumed  to  have 
been  a  wrong  intention. 

290.  Intention  of  future  acts. — Intention,  how- 
ever, is  also  used  in  a  somewhat  different  sense 
when  predicated  of  future  acts.  It  then  means  a 
present  expectation  that  at  a  future  time  the  person, 
will  do  an  act.  Thus,  if  I  say  that  I  intend  to  go 
Europe  next  year,  it  is  equivalent  to  saying  that 
I  now  expect  that  next  year  I  shall  have  the  voli- 
tions and  do  the  acts  suitable  to  bring  me  to  Europe. 
Intention  in  the  former  sense  consists  in  the 
knowledge  of  the  consequences  of  a  present  act, 
in  the  latter  in  the  belief  in  a  future  volition.  In 
this  sense  intention  refers  to  acts  as  well  as  to 
consequences. 

291.  Actual  malice, — Very  similar  to  intention 
is  what  the  law  calls  malice.     ' 

Malice  is  of  two  kinds,  actual  malice,  or  malice  in 
fact,   and    legal   malice,    or   malice  in    law.     The 
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former  consists  of  a  feeling  of  hatred  and  vindic- 
tiveness,  or  at  all  events  of  a  desire  to  do  mischief. 
A  person  is  said  to  act  with  actual  malice,  or 
maliciously,  in  this  sense,  when  he  does  an  act 
expecting  certain  injurious  consequences  to  follow, 
and  is  moved  to  do  it  by  a  desire  of  harming  some 
one.  It  is  not  necessary  in  order  to  constitute 
malice  that  the  desire  should  be  to  harm  the  very 
person  who  actually  is  harmed.  If  A.  shoot  wrong- 
fully and  maliciously  at  B.  intending  and  desiring 
to  kill  him,  and  the  bullet  hits  and  kills  C,  the 
killing  of  C.  is  malicious  on  A.'s  part. 

Actual  malice  is  thus  a  state  of  the  party's  miqd, 
consisting  partly  of  knowledge — i.e.  intention — and 
partly  of  feeling  or  emotion  ;  and  to  this  the  word 
malice  is  applied  with  strict  propriety. 

292.  Legal  malice, — Legal  malice  does  not  imply 
any  wish,  feeling  or  emotion,  and  often  does  not 
refer  to  the  state  of  the  party's  mind  at  all.  It  is  a 
pure  legal  fiction.  Some  acts  are  unlawful  and 
subject  the  doer  to  sanction  without  regard  to  the 
state  of  mind  in  which  he  does  them.  If  I  owe  a 
debt  and  fail  to  pay  it  when  it  falls  due,  my  failure 
is  equally  a  wrongful  act  whether  it  was  intentional 
or  caused  by  circumstances  beyond  my  control. 
So  if  in  turning  suddenly  around  in  a  crowd  I  accid- 
entally strike  a  person  and  knock  him  down,  I  am 
guilty  of  a  wrongful  act  and  he  can  sue  me  for 
damages. 

Other  acts  are  not  wrongful,  or,  if  wrongful,  are 
not  followed  by  penal  but  only  by  compensatory  or 
executive  sanctions,  unless  done  in  some  particular 
state  of  mind.  Thus,  in  the  case  of  my  accidentally 
knocking  a  person  down,  I  am  only  liable  to  a  non- 
penal  sanction,  to  a  judgment  for  compensatory 
damages,  which  may  be  merely  nominal  in  amount. 
But   tf  I   had  done  the   act  intentionally  or  with 
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actual  malice  I  should  also  be  liable  to.  fine  or 
imprisonment  as  for  a  crime.  So  to  make  a  person 
liable  for  deceiving  another  by  false  representations, 
it  is  generally;  necessary  to  shew  that  he  knew,  or 
at. ,  least  believed,  them  to  be ;  false.  Here  the 
par;ty!s  state,  of  mirid  is  an  element  in  the  wrong,  (a  1 
,  293.  Acts  treated  ast  malicious. — Now  when  acts 
are  made,  .unlawful  or  are  to  be  followed  by  penal 
sanctions  if  done  maliciously,  in  actions  or  prosecu- 
tions, for  doing  such  acts  it  is  of  course  necessary 
to  state,  in  •  the  declaration  or  indictment  and  to 
prove  on  the  trial  that  the  acts  were  done  malt-, 
ciously.  But  it  has  also  been  thought" advisable  to 
make  .unlawful,  or  to  punish  by  penal  sanctions, 
similar  acts  when  donp  not  maliciously  but  under 
certain  circumstances  of  aggravatiqn,  for  example, 
if  done  intentionally  or  negligently  or  in  mere 
meddlesomeness  without  any  good  reason.  Acts 
done  in  such  circumstances  are  sometimes  for  legal 
purposes  treated  as  if  they  were  malicious,  though 
in  fa^ct  they  are  not.  This  result  is  got  indirectly 
by  the ;  fiction  of;  legal  malice.  Instead  of  fitting 
the  '  Jaw  to  the  existing  facts,  and  directly  laying 
down  the  rule  that  such  acts  done  in  such  circum- 
stances ;  should  be  unlawful  or  should  entail  penal 
sanctions  (b)  on  those  doing  them,  and  providing 
appropriate   forms   of  pleadings,    it    was    thought 


(a)  See  Chapts.  IX  and  X. 
:  (t)  Sanctions  /may,  be  classed  as.  penal,  compensatory,  and  execu- 
tive. Penal  sanctions  .consist  .in  the  infliction  of  some  evil  upon  the 
offender  for  the  lpurpose  of  punishment  merely,,  without  any  aim  to 
make  good  the  harm  done  to  the  injured  person.  Compensatory 
sanctidns  are'  designed  to  make  amends  to  the  party  wronged  by 
giying  him  sontething  else  of  presumed  equal  value  in  place  of  what 
he  has  wrongfully  deprived  oi,  the  thing  given  is  usually  pecuniary 
damages.  Executive  sanctions  are  when  the  court  attempts  to  compel 
the  actual  performance  of  the  duty  resting  on  the  wrong-doer,  or  to 
ohdp,  as-  far  as  possible,  the  wrong  that  he  has  done. 
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best;— or  perhaps  was  done  without  much  thought 
— ,  to  fit  the  facts  to  the  existing  law,  and  to 
declare  that  such  acts  done  under  such  circum- 
stances should  for  legal  purposes  be  considered 
as  done  with  malice,  that  is  should  be  malicious 
in  law ;  and  so  in  suits  and  prosecutions  for 
doing  them  they  are  always  alleged  to  have  been 
done  maliciously.  Instead  ot  laying  down  a  new 
rule,  the  facts  were  so  shaped,  by  means  of  the 
fiction  of  legal  malice,  that  they  could  be  brought 
under  the  old  rule. 

294.  Malice  consisting  in  intention. — Malice  in 
law,  then,  consists  in  circumstances  which  make 
an  act  unlawful  or  which  cause  the  doing  of  it  to 
be  followed  by  a  penal  sanction.  But  not  all  such 
circumstances  constitute  malice.  If  the  determin- 
ing circumstance  is  the  intention  of  the  party— that" 
is,  if  the  act  is  unlawful  or  subjects  the  doer  to  a 
penal  sanction  only  when  intended  by  him — such 
intention  is  usually  called  either  malice  or  fraud. 
When  it  is  called  malice  and  when  fraud  will  be 
explained  in  Chapter  VIII.  Thus  if  A.  kills  B. 
merely  to  get  his  money,  he  can  not  truly  be  said 
to  have  any  actual  malice  towards  him.  .  His  motive 
is  not  illwill  towards  B.,  but  simply  a  desire  to 
have  money,  in  itself  a  perfectly  proper  wish.  But 
his  act  is  called  malicious,  and  his  intention — which 
in  this  case  is  a  wrong  one — is  malice  in  law.  Oi 
course  the  fact  of  an  act  being  intended  or  not 
does  not  always  make  a  difference  in  its  lawfulness 
nor  in  the  punishment  for  it  if  unlawful ;  but  when 
it  does,  it  is  usually  called  malice  or  fraud.  Mere 
intention — i.e.  the  knowledge  of  probable  consequ- 
ences independent  of  any  emotion  or  ,«tate  of  the 
will — may  thus  constitute  legal  malice. 

295.  Malice  consisting  in  negligence. — Negligence 
mny — though  it  does  not  usually — amount  to  malice, 
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Thus,  if  the  editor  of  a  newspaper  write  abusive 
matter  about  a  person  not  intending  to  publish  it, 
and  negligently  leave  it  in  the  place  where  he  is 
accustomed  to  leave  copy  for  the  printer,  in  conse- 
quence of  which  it  is  taken  by  the  latter  and  printed 
in  the  paper,  that  may  amount  to  malicious 
publication  by  the  editor,  (a) 

296.  Malice  consisting  in  circumstances  wholly 
external. — Legal  malice  may  consist  in  circum- 
stances wholly  external  to  the  party's  state  of 
mind.  Thus,  if  A.  who  has  dealings  with  B.  is 
informed  that  B.  has  committed  a  theft  and,  after 
taking  all  reasonable  pains  to  find  out,  is  satisfied 
of  the  truth  of  the  report  and  accordingly  mentions 
it  to  C.  as  a  piece  of  current  news  ;  if  B.  is  in  fact 
guilty,  A.'s  act  is  not  wrongful,  but  if  B.  is  not 
guilty,  A.'s  act  is  wrongful,  he  has  commited  the 
illegal  act  called  slander,  and  B.  may  sue  him  for 
damages,  (b)  In  the  latter  case  A.  is  said  to  be 
guilty  of  malice,  or  to  have  spoken  maliciously,. 
In  neither  case  is  there  any  actual  malice,  and  the 
malicious  or  non-malicious  quality  of  A.'s  act 
depends  entirely  on  the  truth  or  falsity  of  his 
statement,  which  is  a  purely  external  fact. 

297.  Actual  malice  may  or  may  not  make  an  act 
unlawful. — Actual  malice,  being  purely  a  condition 
of   the    party'?    mind,    does    not   depend   on   nor 


(a)     Folkard  on  Libel  and  Slander,  29C. 

(A)  Slanderous  words  are  of  two  kinds  ;  (1)  Words  from  which  the 
law  implies  damage,  called  words  actionable  per  se ;  (2)  Words 
from  which  the  law  does  not  imply  damage,  called  words  not  actionable 
per  se.  The  latter  class  becomes  actionable  when  these  words  are 
maliciously  spoken,  and  produce  actual  damage.  Malice  is  implied 
by  law  from  the  utterance  of  the  words,  unless  the  circumstanpe  of  the 
speaking  are  such  as  to  show  that  the  speaker  did  not  intend  to  attack 
the  reputation  of  the  persoK  spoken  of.  This  presumption  of  malice 
may  be  rebutted  by  proof  that  the  occasion  justified  the  speaking,  01 
that  the  words  themselves  were  true. 
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necessarily  affect  the  lawfulness  or  unlawfulness 
of  the  act.  A  malicious  act  may  nevertheless  be 
perfectly  lawful.  Thus,  if  a  man  owes  me  a  debt, 
which  I  know  that  he  is  ready  to  pay  on  demand, 
but  I  also  know  that  by  suing  him  for  it  I  can 
cause  him  great  trouble  and  expense,  and  I  hate 
him  and  wish  to  cause  him  the  trouble  and  expense, 
and  therefore  sue  him  ;  my  act  is  malicious,  but  not 
unlawful.  I  have  a  perfect  legal  right  to  do  so. 
On  the  other  hand  malice  may  make  an  act 
unlawful  which  is  not  so  if  done  without  malice. 

298.  Legal  malice  of  itself  does  not  make  an  act 
unlawful. — On  the  contrary,  legal  malice  never 
exists  unless  the  act  is  unlawful  on  other  ground  ; 
that  is,  the  unlawfulness  of  the  act  can  not  be 
inferred  from  the  malice,  but  the  malice  must  be 
inferred  from  the  unlawfulness  of  the  act.  We  may 
therefore  say  that  the  notion  of  legal  malice,  as 
distinguished  from  simple  intention,  as  a  test  of  the 
unlawfulness  of  acts  is  entirely  useless.  The  only 
purpose  of  the  fiction  of  legal  malice  is  to  enable 
the  formal  rules  of  law  and  the  forms  of  pleadings 
which  are  appropriate  to  cases  of  real  malice  to  be 
stretched  so  as  to  include  other  cases  which 
resemble  them  and  call  for  the  same  remedy  but 
are  not  truly  cases  of  malice,  (a) 

299.  Legal  malice  is  evidence  of  actual  malice.— 
An  act  may  be  malicious  both  in  fact  and  in  law  ; 
and  the  circumstances  that  amount  to  legal  malice 
are  always  admissible  as  evidence,  though  they  do 
not  always  amount  to  proof,  of  actual  malice. 

30Q  Heedlessness.— Heedlessness '  is  where  a 
person  does  an  act  a'dverting  to  the  consequences. 
In  such  a  case  he  does  not  intend  the  consequences ; 


(a)    On  the  subject  of  achial  and  legal  malice  see  Chapter  IX. 
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he  simply  does  not  think  of  them  at  all.  Thus  if  I, 
wishing  to  practise ,  shooting  at  a  mark  with  a  rifle, 
set  up  a  target  of  pine  wood,  only  half  an  inch  thick 
by  the  side  of  a  highway,  overlooking  entirely  the 
fact  that  the  bullets  may  pass  through  the  target 
and  Injure  passers-by  in  the  street,  and  any  one  so 
passing  is  hit  by  a  bullet  that  has  gone  through  the 
target,  his  injury  is  due. to  my  heedlesseness. 

301.  Rashness.^- Rashness  is  where  a.  person 
thinks  of  certain  consequences  that  might  follow 
his  act,  but,  through  insufficient  care  in  making  up 
his  mind,  he  believes  that  they  will  not  follow.  In 
the  example  just  given,  if  instead,  of  not  thinking 
at  all  of  the  chance  that  the  bullets  may  pass 
through  the  target  into  the  highway.  I  do  think' of 
it,  but  through  hasty  and  careless  thinking  I  came 
to  the  conclusion  that  the  target  is  thick'  enough 
to  stop  them,  whereas  had  I  considered  the  matter 
with  a  reasonable  degree  of  care  and  attention,  I, 
should  have  seen  that  it  was  not,  I  am  guilty  of 
rashness.  Rashness  ;  may  .consist  in  attempting  to 
do  a  thing  Without  being. possessed  of  the  necessary 
skill  or  knowledge.  The  lack  of  such  skill  or 
knowledge  makes  a  reasonable,  and  proper  adver- 
tence to  the  probable  -.consequences  of  one's  acts  . 
impossible,  (a) 

The  difference'  between  heedlessness,  ■  rashness 
and  intention  may  be  illustrated  as  follow  :— If  A\,  >. 
desirous  of  killing  a  dog,  .fires  at  him  with  a  musket 
loaded  with  several,  balls,,  while  ;C.  is' standing  close 
to  his  side  ;  if  he  is  so  absorbed  with  the  desire  to 
kill  the  dog  .that  he  does  not  think  of  C  at  all,  he 
is  heedless  ;  if  he  thinks  of  C,  but  hastily  concludes 
that .  he  can  shoot  accurately  enough  miss  him  and 


(a)    See  §-30& 
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hit  the  dog,  whereas  the  fact  is,  as  he  would  re- 
member if  he  would '  take  time  for  careful  con- 
sideration, that  at  the  distance  at  which  C.  and  the 
dog  stand,  theballs  with  which  the  gun  is  loaded 
will  probably  scatter  enough  to  hit  them  both,  he  is 
rash  ;•  if  he  believes  that  he  is  likely  to  hit  C.  as  well 
as  the  dog,  but  nevertheless  shoots,  his  intention 
is  to  hit  G; 

302.  Heedlessness  and  rashness  may  be  equivalent 
to  intention. — Many  cases  of  heedlessness  and 
rashness  maybe  treated  legally  as  cases  of  intention 
by  the  application  of  the  rule  of  law  of  which  I  have 
spoken,  viz  : — that  every  one  is  presumed  to  intend 
the  natural  and  probable  consequences  of  his  acts. 

303.  Negligence. — Negligence  is  the  omission  to 
do  an  act  through  inadvertence  or  forgetfulness;  or 
rather,  it  is  the  inadvertence  or  forgetfulness  itself, 
which  causes  the  omission.  If  I  have  a  debt  to  pay 
on  a  certain  day  and  forget  to  pay  it,  I  am  guilty  of 
negligence.  The  word,  however,  is  commonly  used 
in  a  dyslogistic  sense,  to  denote  only  the  inadver- 
tent omission  of  a  duty,  or  at  least  of  something 
desirable  or  proper  to  be  done.  Negligence  refers 
to  Amissions  ;  heedlessness,  rashness  and  intention 
to  both  acts  and  omissions. 

304  Another  and  more  common  meaning  of  negli- 
gence.— While  the  strict  meaning  of  negligence  is 
as  I  have  just  given,  both  in  legal  and  popular 
language  the  word  negligence  is  often,  and  indeed 
generally,  used  to  denote  also  heedlessness  and 
rashness.  The  two  latter  have  this  quality  in  com- 
mon with  negligence  in  the  strict  sense,  that  they 
all  connote  a  want  of  reasonable  or  proper  thought 
or  consideration ;  it  is  from  this  quality  that  their 
most  important  legal  effects  flow;  and  therefore 
also  those  effects  are  jn  nearly  every  case  the  same. 
It  seems  necessary  then,  or  at  least  highly  con- 
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venient,  to  have  some  common  word  for  the  .three. 
I  shall  therefore  follow  the  established  legal  pracr 
tice,  and  use  the  word  negligence  to  denote  both 
heedlessness  and  rashness  and  negligence  in  the 
strict  sense  ;  and  when  referring  only  to  the  latter, 
shall  append  to  the  word  some  limiting  .word  or 
phrase 

305.  Actual  and  legal  negligence.  Meaning  of 
"  due  care." — The  above. definitions  of  heedlessness, 
rashness  and  negligence  are  those  given  by  Mr. 
Austin,  and  describe  what  may  be  called  actual 
negligence.  Like  actual  malice,  this  is  a  state  of 
the  party's  mind.  But  negligence  in  its  legal  sense 
is  not  a  state  of  the  party's  mind  at  all.  It  is  simply 
the  failure  to  act  as  prudent  and  careful  men  act  in 
the  like  case.  It  is  more  clearly  described  by 
explaining  the  positive  notion  of  which  it  is  the 
negative.-  Negligence  is  the  want  of  due  care;  and 
due  care  is  such  care  as  a  reasonable  and  prudent 
man  would  use  in  the  same  circumstances.  Now 
the  amount  of  care  which  a  person  uses  can  only 
be  inferred  from  his  actions ;  the  law  has  no  instru- 
ment for  looking  into,  a  man's  mind.  This  is  true, 
of  course,  whatever  the  state  of  mind  be  whose  ex- 
istence is  to  be  proved,  for  instance,  actual  malice. 
But  in  the  case  of  actual  malice  the  man's  actions 
are  only  to  be  examined  in  order  that  the  triers 
may  thence  infer  what  his  true  state  of  mind  was ; 
and  the  same  would  be  true  actual  negligence,  were 
it  ever  the  subject  of  judicial  inquiry.  But  in  the  case 
of  legal  negligence,  the  law  looks  no  farther  than  to 
the  acts  themselves  Just  as  legal  malice,  may  con- 
sist of  circumstances  entirely  external  to  the  party's 
mind,  so  legal  negligence  .always  does.  Due  care, 
the  absence  of  which  is  legal  negligence,  is  simply 
the  acting  as  a  reasonable  and  prudent  man  would 
act  in  the  circumstances,  without  any  regard  to  the 
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person's  state  of  mind  ;  it  is  conformity  to  a  wholly 
external  standard  of  conduct.  But  while  in  the 
case  of  malice  the  law  recognizes  actual  and  legal 
malice  as  two  distinct  things,  which  may  lead  to 
very  different  consequences,  it  recognizes  none  but 
legal  negligence,  (a)  Therefore,  without  distin- 
guishing between  actual  and  legal  negligence,  we 
may  say  that  for  legal  purposes  all  negligence 
consists  in  the  want  of  due  care  as  above  defined.  (0) 

306.  Qualifications  of  the  above  definition.  Legal 
negligence  of  evidence  only  of  actual- — But  the  defini- 
tion is  subject  to  some  qualifications. 

(1).  The  language  of  courts  and  treatises  on  law 
in  speaking  of  negligence  is  often,  and  I  think 
usually,  shaped  on  the  theory  that  negligence  is 
a  state  of  mind,  and  that  the  non-comformity  with 
the  external  standard  of  conduct  furnished  by  the 
conduct  of  prudent  men,  which  really  is  in  itself 
negligence,  which  constitutes  the  very  fact  of 
negligence,  is  only  evidence  from  which  the  state 
of  the  party's  mind  can  be  inferred,  though  the  in- 
ference in  some  cases  may  amount  to  a  conclusive 
presumption  ;  so  that  such  language  is  often  in- 
consistent with  what  I  have  said. 

307.  Different  standards  of  due  care  for  different 
classes  of  persons. — (2).  If  the  person  belongs  to 
any  well  marked  class,  who  are  known  to  be 
generally  more  or  less  able  to  act  wisely  in  the 
circumstances,  for  example,  a  skilled  mechanic  or 
a  professional  man  in  matters  relating  to  their  trade 
or  profession,  or  a  child  or  person  noti  compos 
mentis?   due   care   means   such  as   persons  of  the 

(a)    Except  perhaps  as  affecting  the  first  element  in  the  measure  ol 
of  damages  See  §  272. 
(#)     See  p.  vi,  note. 

'  Not  of  sound  mind  ;  in  a  state  of  lunacy. 
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ordinary  prudence  and  reasonableness  of  that  class 
use.  Conduct  which  amounts  to  due  care  in  a  child 
might  be  gross  negligence  in  a  man. 

308.  Negligence  consisting  in  want  of  skill.— ($. 
Due  care  sometimes  implies  skill.  If  the  business 
in  which  the  acts  are  done  is  one  which  all  men  are 
supposed  to  be  able  to  do,  such  as  chopping  wood 
or  driving  a  horse  of  ordinary  gentleness,  due  care 
does  not  include  any  special  skill.  Elut  if  the 
business  is  one  requiring  special,  knowledge  and 
acquired  skill,  there  it  is  negligence  not" to  have 
and  use  such  knowledge  and  skill,  unless  the  party 
undertook  the  business  under  such  peculiar  circum- 
stances of  necessity  as  made  it  proper  for  him  to  do 
so,  or  with  the  knowledge  and  at  the  request  of  the 
party  complaining.  Thus,  if  a  blacksmith  were  to 
set  up  in  business  as  a  watch-maker  and  undertake 
to  repair  my  watch,  or  if  a  person  pick  up  a  watch 
which  has  been  dropped  by  the  owner  and  finding 
it  injured  by  the  fall  attempt  to  put,  it  in  order ;  in 
both  of  those  cases  the  undertaker,  in  order  not  to 
be  negligent,  must  use  not  only  all  the  care  and 
attention  of  a  prudent  and  reasonable  man,  but  the 
skill  of  a  competent  watchmaker ;  and  if  through 
lack  of  this  skill  he  damages  the  watch,  he  can  not 
defend  himself  from  liability  by  showing  that  he 
acted  with  the. most  anxious  care  and  attention.  So 
it  is  generally  negligence  for  a  person  not  a  physi- 
cian to  prescribe  for  a  sick  person  ;  but  if  no  medical 
man  could  be  had,  it  might  be  proper,  and  in  such 
case  due  care  would  only  mean  such  conduct  as  a 
prudent  man  would  use,  not  any  special  skill.  This 
kind  of  negligence. is  rashness,   (a) 

309.  Negligence  as  a  question  of  fact  or  of  law. 
(4).     The  question  whether  given  acts  are  such  as  a 

(a)  See  §  301. 
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prudent  and  reasonable  man  would  do  is  usually  left 
to  the  jury,  who,  being,  as  I  have  said,  (a)  themselves 
supposed  to  be  just  such  men,  will  know  how  such' 
men  will  act.  When  it  is  a  question  of  special  skill 
or  training,  expert  evidence  is  resorted  to,  that  is, 
men  of  such  skill  and  training  are  brought  in  to  tell 
the  jury  whether  the  acts  are  such  as  that  kind  of 
men  do.  In  other  words,  the  question  of  negligence 
is  usually  one  of  fact.  But  when  a  case  is  perfectly 
plain  the  jury  are  not  allowed  to  pronounce  upon  it ; 
the  court  decides  as  a  matter  of  law  that  the  act  is 
or  is  not  negligent.  Thus,  if  a  person  were  to  leave 
a  barrel  of  gunpowder  open  in  a  blacksmith's  shop, 
no  jury  would  be  allowed  to  say  that  the  act  was 
not  negligent.  So  in  course  of  time  a  great  many 
precedents  have  accumulated  and  fixed  rules  of  law 
have  been  evolved  as  to  certain  classes  of  acts.  As 
to  these  it  is  no  longer  an  open  question  what  a 
reasonable  person  would  do,  they  are  negligent  "  as 
matter  of  law."  Exactly  what  kinds  of  acts  have 
been  decided  to  be  negligent  in  law  can  only  be ' 
learned  by  looking  them  all  up  separately.  They 
are  hi  fact  such  plain  cases  as  have  happened  to 
be  from  time  to  time  brought  before  the  courts. , 
There  ate  dicta  of  various  judges  to  the  effect  that 
negligence  is  always  a  question  of  fact ;  but  this 
simply  means  that  the  question  is  in  form  submitted 
to  the  triers ;  but  the  court  instructs  them  how  to 
decide,  and  a  new  trial  will  be  granted  if  the  instruc-  ' 
tions  are  riot  followed. 

310.  Degrees '  of  due  care  and  negligenee. — (5). 
Different  degrees  of  care  are  required  of  persons  in 
different  situations.  Thus  a  carrier  whose  business 
it  is  to  transport  passengers  is  negligent,  unless  ijj 
all  things  that  go  to  affect  the  lives  and  limbs  of  his 

(a\  See§  5. 
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passengers,  he  not  only  does  all  that  an  ordinary 
prtident,  man  would  do,  but  all  that  a  very  prudent 
and  skilful  man  would  do,  to  insure  their  safety.  As, 
there  are  degrees  of  due  care,  there  must  also  be 
degrees  of  negligence  corresponding.  There  has 
been  much  dispute  as  to  how  many  degreesrof  ne- 
gligence the  law  recognizes.  Sir  Edward  Jones,  in 
his  celebrated  work  on  Bailment,  distinguishes  three- 
degrees,  (a)  slight  negligence,  or  the  failure  to  take 
such  care  as  a  very  prudent  person  would  use,  ord-, 
inary  negligence,  which  corresponds  to  the  definition 
that  I  have  given  of  negligence  in  general,  and  gross 
negligence,  or  the  failure  to  act  with  even  such  care 
as  careless  persons  use,  who  are  not  wholly  reckless 
of  consequences.  Other  authorities  have  vigorously 
combatted  this  view,  maintaining  that  it  is  founded 
on  a  mistaken  interpretation  of  the  civil  law,  and  is 
an  unnecessary  refinement,  {b).  In  Wilson  v.  Butt, 
(c)  Rolf  J.  said  that  gross  negligence  was  onlyne-, 
gligence  "with  the  addition  of  a  vituperativ  t  epi- 
thet." These  authorities  have  usually  take.fi  the 
view  that  there  were  only  two  grades  of  negligence,, 
common  and  slight. 

311.  Negligence  consisting  in  mere  omission. — 
(6).  The  word  negligence  is  often  used,  even  in 
law,  to  denote  mere  omission,  whether  it  be  inadver- 
tent, accidental,  or  even  intentional.  Thus  a.  man 
who  starts  to  go  to  a  place  to  pay  a  debt  and'  is 
prevented  by  an  accident,  so  that  he  fails  to  do  so, 
is  sometimes  said  to  have  neglected  to  pay.  More 
often  the  word  is  used  to  denote  the  omission  to 


(a)  Jones  on  Bail.  7.  See  also  Coggs  v.  Barnard,  1  S.LC.  188, 
Story  on  Bail.,  §  15-17  ;  Shear  &  Red.  on  Negl.,  Ch.  III. 

{i)  Bigelow's  Lead.  Ca.  on  Torts,  589  ;  Story  on  Agency,  (Green's 
Ed.)  5  184,  note  ;  Wharton  on  Nee.  5  55. 

(<■)  11  M.  &W.,  113. 
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perform  a  duty  imposed  by  statute.  Thus  a  railroad 
company  which  was  required  by  law  to  fence  its  track 
and  did  not  do  so  might  be  said  to  be  guilty  of  ne- 
gligence in  leaving  its  track  unfenced.  This  use, 
though  incorrect,  is  so  common  that  it  is  proper  warn1 
the  reader  against  it.  The  different  kinds  of  acts 
and  omissions  that  are  called  (legal)  negligence 
may  be  shown  thus  : 

I Heedlessness 
Negligence       Negligence  properly- {Negligent  acts.  \ Rashness. 

in    the  widest -j  so  called.  J  [Negligence  in  the 

sense.  ( Negligent  omissions.  J  narrowest      {Mr, 

Mere  omissions  not  truly  negligence.  (  Austin's)  sense. 

312.  Reasonableness. — Closely  akin  to  the  ques- 
tion of  negligence,  and  sometimes  involved  in  it,  is 
that  of  reasonableness.  The  test  of  the  reasonable- 
ness of  an  act  is  the  conduct  of  reas.onable  men. 
Like  the  question  of  negligence,  in  plain  cases  it  is 
decided  by  the  court  as  a  matter  of  law,  in  doubtful 
ones  bv  the  triers  as  a  matter  of  fact. 


V.— DUTIES  AND  RIGHTS. 


1.    In  General. 

313;  Duties. — Laws  command  persons  to  do  or 
abstain  from  doing  acts.  A  person  so  commanded 
is"  under  a  duty  or  obligation  to.  do  or  not  to  do 
the  act.  Duty  is  the  state  of  being  commanded  to 
do  or  forbear  from  doing  an  act,  or  the  state  of 
being  liable  to  a  sanction  if  one  omits  to  do  or  does 
the  act.  Duty  and  obligation  often  mean  the  same 
thing,  but  obligation  has  two  other  meanings  in  law 
which  will  be  presently  explained.. 
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314. :  Duties  hot  legal. — Besides  legal  duties  there 
are  moral;  social  and .  religious  duties.  They  are 
often  called  duties  of  imperfect  obligation.  Of  these 
I  shall  not  -speak  ;.  and  when  in  this  book,  I  use  the 
word  duty,  I  mean  legal  duty. 

.315.  To  whom  duties  are*  said  to  be  <rewa?.*-^When 
a:duty;is  broken  the  sovereign  always  may,  if  he 
will,  inflict  the  sanction.  Sometimes*  however, 
the  sovereign  does  not  himself  inflict  sanctions  for 
breaches  of  duty,  but  leaves  it  to  the  person  injured 
to  do  so.  for  instance,  if  A.  owes  B.  a  debt  and 
does  not  pay  it,  the  sovereign  does  not  inflict  any 
penalty  fpr  this  breach  ofduty;   but  B.  may  sue 

A,  in  his  own  name.  The  duty  is  said  to  be  owed, 
to,;  the  person  in  whose  name  the  procedure  to 
enforce  the  sanction  is  had.  But  all  duties  are  of 
course  owed  to  the  sovereign. 

316.  Rights. — The  person  to  whom  the  duty  is 
owed  fs  said  to  have  a  right  corresponding  to  the 
duty.  Thus  A.  is  under  a  duty  not  to  assault  B.  ; 
if  he  does  so,  B.  can  sue  him  and  inflict  a  sanction. 

B.  therefore  has  a  right  not  to  be  assaulted  by  A. 
Again,  A.  owes  B.  a  debt,  that  is,  he  is  under  a 
duty  to  pay  a  sum  of  money  to  B.;  if  he  does  not 
pay  it,  B.  can  sue  him  for  it.  B.  therefore  has  a 
right  to  have  the  money  paid  him  by  A.  A  duty 
exists  in  favor  of  the  person  who  has  the  right,  and 
a  right  exists  against  the  person  who  has  the  duty. 
The  duty  and  the  right,  also,  both  have  reference 
to  the  sam2  act  or  forbearance.  A.'s  duty  is  not  to 
assault  B.,  B.'s  right  is  that  A.  shall  not  assault 
him  ;  A.'s  duty  is  to  pay  B.  one  thousand  dollars, 
B.'s  right  is  that  A.  shall  pay  him  that  sum  The 
same  act  or  forbearance  that  satisfies  the  duty 
satisfies  the  corresponding  right,  and  vice  versa ; 
and  the  same  act  or  omission  which  violates  one 
violates  also  the  other.     In  fact  duty  and  right  an 
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two  names  for  the  same  thing.  The  law  creates  a 
certain  relation  or  connection  between  A.  and  B.: 
looking  at  this  relation  from  A.'s  standpoint,  we 
call  it  a  duty  towards  B.;  looking  at  it  from  B.'s 
standpoint,  we  call  it  a  right  against  A.  They,  are 
the  two  sides  of  the  same  shield.  Neither  can 
exist  without  the  other,  any  more  than  the  front 
of  the  shield  can  exist  without  the  back. 
"  If  the  duty  and  the  corresponding  right  meetin 
the  same  person,  they  are  extinguished.  If  A., 
for  instance,  owes  a,  debt  to  B.  and  purchases  B.'s 
claim,  the  debt  is  annihilated.  A.  can  not  owe 
money  to  himself. 

317.  Duties  do  not  arise  from  n^/^.r.-p-Neither 
logically,  therefore,  nor  chronologically  is  the  idea 
of  duty  dependent  on  that  of  right.  The  primary 
idea  is  that  of  command  or  moral  compulsion.  A 
command  imposes  a  duty,  and  with  the  duty  springs 
up  a  right.  It  follows  that  the  existence  of  a  right, 
because  in  order  to  prove  the  existence  of  the  right 
the  existence  of  the  duty  must  also  be  proved,  (a) 

318.  The  subjects  and objects'of  duties  and rights. 
The  person  who  is  under  the  duty  is  called  the 
subject  of  the  duty,  and  the  person  who  has  the 
corresponding  right  is  called  the  subject  of  the  right. 
The  thing  in  regard  to  which  the  act  is  to  be  done 
or  forborn,  r  which  would  be  affected  by  the  doing 
of  the  act  commanded  or  forbidden,  is  the  object 
of  the  duty  and  the  right.  Thus  A.  owes  B.  money ; 
the  money  is  the  object  of  the  duty  and  the  corres- 
ponding right.  A.  is  bound  not  to  intrude  upon 
B.'s  land  ;  the  land  is  the  bbjeet  of  the  duty  and  the 


(a)  This  hold  goods  in  other  fields  than  law  :  flips  to  say  "  Every 
man  has  a  right  to  be  free,  therefore  slavery  is  wrong  "is  begging  the 
question.  It  must  be  known  that  slavery  is  wrong  in  order  to  know 
that  every  man  has  a  right  to  be  free.  .  . 


462  FIRST  PRINCIPLES  OF   LAW.  §  319. 

corresponding  right.  Some  duties  and  rights  have 
an  indeterminate  object.  If  A.  owes  B.  a  thou- 
sand dollars,  he  is  not  bound  to  pay  him  any  par- 
ticular coins  or  notes  but  simply  so  much  moiley. 
The  amount  is  determinate;  but  the  actual  things 
are  not.  Some  duties  and  rights  have  no  objects, 
as  a  duty  to  perform  military  service.  Others  have 
for  their  object  the  subject  of  the  right;  such  is  the 
duty  of  A.  riot  to  assault  B.  and  B.'s  corresponding 
right. 

Some  writers,  among  whom  is  Mr.  Austin,  use 
the  word  subject  to  denote  what  I  have  called  the 
object,  and  by  the  object  they  mean  the  act  or 
omission  itself  which  the  law  enjoins'.  It  is  neces- 
sary in  reading  on  this  subject  to  bear  in  mind  this 
variance  ih'ftbe  use  of  those  words. 

31-9.  The,  objects  of  duties  and  rights  may  be 
■persons. — The  object  of  a  duty  and  right  may  be 
aperson.  Such  a  person  stands  in  relation  to  the 
duty  and  right  in  the  position  of  a  thing;  though, 
as  I 'have  said,  he  is  not,  unless  he  be  a  slave,  called 
in  law  a  thing.  I  have  enumerated  persons  stan- 
ding in  such  relations  among  what  I  have  ventured 
to  call  artificial  or  legal  things.  For  example,  a 
master  has  certain  rights  against  his  slave  and' the 
slave  owes  to  his  master  certain  duties,  such  as 
obedience.  In  this  respect  the  slave  is  the  subject 
of  duties,  as  a  free  servant  might  be.  But  besides 
this,  his  master  has  a  right  of  ownership  in  the 
slave.  The  duties  to  which  this  right  corresponds 
do  not  rest  on  the  slave  but  on  other  persons.  All 
other  pe'rsorlS  are  bound—/.?,  owe  a  duty  to  the 
master — not  to  steal  or  abuse  the  slave,  just  as  they 
owe  a  duty  not  to  steal  or  abuse  the  master's  horse. 
Of  these  duties  and  of  the  corresponding  rights  in 
the  :  master  not  to. have'  his  slave  stolen  or  abused, 
the   slave  is   merely  the   object,   ju.st  as  the  horse 
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might  be.  An  object  ot  a  duty  has,  as  such,  no 
rights,  any  more  than  if  he  were  a  thing.  He  may, 
however,  have  similar  rights  o*  his  own,  and  the 
same  act  that  violates  the  rights  of  which  he  is  the 
object  may  also  violate  rights  of  which  he  is  the 
subject.  Thus,  if  A.  wounds  and  disables  B.'s  slave, 
the  act  is  a  violation  of  the  rights  of  B.,  not  of  the 
slave.  If,  however,  A.  so  illtreats  B.'s  free  hired 
servant,  .not  only  is  the  act  a  violation  of  B.'s  rights 
to  the  servant,  of  which  the  servant  is  the  object, 
but  it  is  also  a  violation  of  the  rights  of  the  servant 
himself,  of  which  he  is  the  subject.  The  case  of  a 
slave  is  the  most  striking  example  of  a  person 
standing  in  the  place  of  a  thing  as  the  object  of  a 
right,  and  is  the  only  example  of  a  person  standing 
as  the  object  of  a  property  right  of  another  person. 
But  -wives',  children,  wards  and  servants  are  the 
objects,  of  more  or  less  extensive  rights  residing- in 
their  husbands,  parents,  guardians  and  masters.' 

320  Duties  always  relate  to  acts. — Let  us  now 
atterffpt  .a  somewhat  more  full  analysis  of  the  idafa 
of  a  duty,  and  this  will  lead  us  naturally  to  a  con- 
sideration of  the  different  kinds  of  duties.  In  the 
first  place,  a  duty  is  always  to  do  or  forbear  from 
doing  an  act  or  acts.  It  can  not  be  the  duty  of  any 
man  that  the  sun  shall  rise  to-morrow  or-  -that 
another  person  shall  do  an  act,  because  these 
events  are  not  performable  by  him.  It  is  true  that 
a  person  may  make  a  contract  for  the  happening 
of  an  event  over  which  he  has  no'  control ;  but  this 
is  .an  apparent  not  a  real  exception;  as  will  be 
explained'in  the  next  chapter. 

32 1 .  Duties  are  defined  by  reference  to  the  con- 
sequences of  the  acts. — But  though  a  duty  is  always 
to  do  or  not  to  do  an  act,  yet  the  particular  cases 
in  which  an  act  is  commanded  or  forbidden  Can 
usually  only-  be   determined  by  reference  to'  some 
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01  the  consequences  of  the  act.  Mere  bodily  acts, 
as  such,  are  never  commanded  or  forbidden  bylaw, 
The  various  acts  by  which  A,  raises  his  pistol,  takes 
aim  and  shoots  B.  would  be  perfectly  lawful  if  he 
had  no  pistol  in  his  hand.  It  is  the  firing  the  pistol 
which  is  the  forbidden  act ;  i.e.  those  motions  are 
forbidden  only  when  they  are  followed  by  the 
farther  results  which  we  call  collectively  the  dischar- 
ge of  the  pistol.  Indeed  we  may  go  farther,  and  say- 
that  the  firing  of  the  pistol, is  not  forbidden,  but  the 
shooting  of,  or  at  least  the  shooting  at,  B.  Hera 
the  duty  seems  to  be  defined  not  merely  by  those 
immediate,  consequences  which  we  include  undef 
the  name  of  the  "act"  in  the  larger  sense  of  the 
word,  but  also  some  of  the  less  immediate,  but  still 
proximate,  results  of  the  act,  the  flight  of  the  ball 
and  its  contact  with  B.'s  body.  So  the  duty  of  a 
debtor  is  to  pay  his  debt,  i.e.  to  make  such  bodily 
movements,  whatever  they  may  be,  as  are  necessary 
to  put  into  the  creditor's  possession  the  moirey,owed 
to  him.  In  other  words,  a  duty  to  do  or  not  to  do 
an  act  means,  a  duty  to  do  or  abstain  from  doing 
such  bodily  acts  as  will  cause  certain  results  to 
follow  ;  and  it  is  by  these  consequences  or  results 
of  the  act,  that  the  nature  and  extent  of  the  duty  is 
determined.  •  ;. 

322.  By  what  consequences  the  duty  is  determined. 
These  results  by  which  the  duty  is  defined  are  al- 
ways such  as  are,  or  may  be,  direct  consequences  of 
the  act,  such  as  can  be  accomplished  immediately 
by  the  act  of  the  party.  Suppose,  for  example,  a 
statute  is  passed  requiring  a  city  to  keep  in  repair 
all  highways  within  its  limits  &nd  permitting  any 
one  who  suffers  an  injury  from  a  defective  highway 
to  sue  the  city  for  damages.  What  duty  is  imposed 
on  the  city  by  the  statute  ?  The  answer  is  perfectly 
plain  ;  to  do  such  acts  as  are  necessary  to  keep  the 
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highways  in  repair.  In  the  case  of  a  corporation,  of 
course,  these  acts  must  be  done  by  the  natural  per- 
sons, its  officers  and  servants,  who  represent  it ;  but 
this  makes  no  difference  in  the  legal  principles  in- 
volved. If  the  city  allows  a  road  to  fall  into  disre- 
pair, it  is,  guilty  of  a  breach  of  duty,  whether  any 
one  is  damaged  by  it  or  not.  Now  if  a  traveller 
coming  along  in  the  dark  falls  into  a  hole  that  the 
city  has  allowed  to  remain  open  in  the  road,  and 
breaks  his  arm  and  kills  his  horse,  is  the  city  guilty 
of  any  farther  breach  of  duty  ?  Evidently  not.  The 
only  duty  imposed  by  the  statute  is  that  of  keeping 
the  street  in  repair,  not  a  duty  not  to  kill  any  one's 
horse  or  break  any  one's  arm.  Those  results  are 
consequences  of  the  city's  breach  of  duty,  it  is  true, 
but  are  no  part  of  it.  Thus  far,  I  presume,  few,  if 
any,  persons  would  dissent ;  but  if  we  ask  what  right 
of  the  traveller  has  been  violated,  I  am  inclined  to 
think  that  most  lawyers  would  answer,  his  rights  of 
personal  security  and  of  property.  But  we  have  al- 
ready, seen  that  the  right  refers  to  the  same  acts  as 
the  duty,  and  that  the  only  duty  of  the  city  was  the 
one  imposed  by  the  statute,  to  keep  the  road  in  re- 
pair, which  was  completely  broken  as  soon  as  the 
hole  was  allowed  to  remain  open,  and  before  the 
traveller  fell  into  it.  The  right  must  therefore  have 
been  completely  violated  at  the  same  time,  and 
therefore  can  not  be  the  traveller's  right  of  personal 
security  or  of  property,  which,  if  violated  at  all,  were 
not  violated  until  he  fell  into  the  hole.  The  right 
violated  must  then  have  been  a  right  to  have  the 
city  keep  the  road  in  repair.  Each  person  in  the 
community  or  who  might  thereafter  come  into  the 
community — or,  if  the  expression  be  preferred,- every 
person  who  uses  the  road — must  be  conceived  to 
have  such  a  right  conferred  on  him  by  the  statute. 
If  the  road  is  out  of  repair,  all   these  rights  are 
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violated;  but,  as  it  is  a  settled  rule  of  law  that  no 
-one  can  sue^for  a  breach  of  duty  or  an  apprehended 
breach  of  duty  who  has  not  suffered  or  is  not  likely 
to  suffer  some  special  damage  from  it,  no  other  per- 
sons could  sue  but  the  injured  party,  though  all  their 
rights  were  equally"  violated — besides  in  this  case 
the  statute  only  conferred  the  right  to  sue  on  those 
who. had  suffered  some  damage.  Of  this  principle 
of  law  ap.d  of  the  meaning  of  the  apparently  incon- 
gronous  principle,  that  wherever  a  right  has  been 
violated  damage  is  presumed,  I  shall  speak  in  Chap- 
ter X. 

323.  Duties  may  be  indeterminate.— The.  nature 
of  the  results  or  consequences  which  a  person  is 
bound  to  bring  about,  and  therefore  of  the  acts 
which  he  is  bound  to  do,  may  be  exactly  determined 
or  may  be  left  indeterminate.  A  duty  not  to  intrude 
upon  another's  land,  not  to  entice  away  another's 
wife,  or  to  pay  a  certain  sum  of  money  are  perfectly 
determinate  ;  a  person  who  is  subject  to  such  a  duty 
knows  exactly  what  he  is  to  do  or  abstain  from 
doing.  But  a  duty  to  act  with  due  care  or  reason- 
ably, that  is,  to  act  as  a  prudent  or  reasonable  man 
would  act,  is  not  so  definite.  There  is  no  fixed 
rule  in  most  cases  by  which  such  conduct  can  be 
measured.  If  there  is  any  dispute  about  it,  it  must 
be  decided  in  the  last  resort  by  the  opinion  of  a 
jury  formed  by  hearing  evidence  after  the  act  has 
been  done.  The  party  must  act  in  the  first  place 
at  his  own  peril. 

'  324.  When  a '  thing  is  uncertain  in  law. — But  a 
thing  is  not  in  the  eye  of  the  law  uncertain  merely 
because  it  is  hard  to  find  out.  Id  cerium  est,  quod 
certum  reddi  potest,  (a)  Suppose  that  all-  -the 
j ( 

(a)    "That  is  certain  which'  can  be  rendered  so." — T*htts,  where  a 
man  borrows  the  cash  which  a  certain  quantity  of  stock  resizes  on 
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inhabitants  of  a  certain  town  have  by  long  use 
gained  a  right  to  use  a  path-way  across  A.'s  field. 
It  may  be  -very  difficult  to  prove  satisfactorily 
whether  that  right  is  a  right  to  cross  at  all  times 
or  only  at  certain  times,  on  horseback  or  only  on 
foot,  with  all  kinds  of  vehicles  or  only  with  dirt- 
carts,  but  there  must  be  some  actual  limit  to  the 
right,  wherever  the  limit  is.  The  real  question  is 
not,  have  the  towns-men  gained  by  long  use  an 
indefinite  right  ?  But,  which  of  several  dissimilar 
definite  rights  have  they  gained  ?  So  a  right  is.  not 
indefinite  because  its  object  is  obscure.  My  duty 
not  to  intrude  on  my  neighbor's  land  is  a  perfectly 
definite  one,  though  neither  he  nor  I  know  exactly 
where  the  boundary  line  is. 

325.  Division  oj  duties  in  regard  to  certainty. — 
We  may  therefore  divide  duties  into  such  as  are 
dertermined  by  acts  or  results  exactly  defined  and 
such  as  are  determined  by  acts  or  results  not  exactly 
defined. (a) 

.  326.  Duties  depending  on  the  party  s  state  of  mind. 
But  although  every  duty  is  a  duty  to  do  or  forbear 
from  doing  some  act,  yet  sometimes  another  element 
enters  into  the  conception  of  a  duty.  This  is  the 
state  of  mind  of  the  subject.  A  person  may 
sometimes  be  under  a  duty,  not  simply  to  .do 
or  abstain  from  doing  such  or  such  act,  but,  not  to 
do  it  or  neglect  to  do  it  in  some  particular  state 
of  mind.  For  instance,  every  person  is  bound 
to  abstain  from  enticing  away  another  person's 
servant,  knowing  him  to  be  such  ;  but  if  he  do   not 


the  day  he  receives  the  meney ;  and  covenants  to  replace  the  same 
quantity  of  stock  on  a  defined  future  day.    This  is  a  contract  certain ; 
because  it  can  be  ascertained  to  a  demonstration  on  the  day  the  money 
.  monies  payable. 
(a)    7  Am.  Law  Rev.  651. 
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know  him  to  be  a  servant,  he  is  not  usually  guilty 
of  any  wrong  in  hiring  him  himself  and  thereby 
inducing  him  to  leave  his  master  in  violation  of  his 
contract.  So  where  a  harbor-master,  who  had 
authority  to  decide  where  vessels  should  lie  in  a 
harbor,  ordered  a  brig  away  from  her  position  by 
a  wharf,  and  thus  prevented  her  from  loading 
according  to  agreement  with  the  freighter,  it  was 
held  that,  if  he  acted  honestly  in  the  exercise  of  his 
discretion  as  a  public  officer,  he  was  not  guilty  of 
any  breach  of  duty,  even  though  he  had  erred  in 
judgment  and  been  the  cause  of  a  heavy  loss  to  the 
ship-owner  or  freighter  ;  but  if  he  had  used  his 
public  authority  maliciously  for  the  purpose  of 
breaking  up  the  contract  relation  between  the  ship- 
owner and  the  freighter,  he  was  guilty,  (a)  So  if 
I  induce  a  person  to  make  a  contract  with  me  by 
means  of  false  statements  made  to  him  ;  whether 
I  am  guilty  of  any  wrong,  usually  depends  on 
whether  I  believe  my  statements  to  be  false.  In 
all  these  cases  the  party's  state  of  mind  is  an 
element  in  the  duty.  The  duty  is  not  to  inten- 
tionally or  maliciously  do  the  act. 

It  may  be  thought  that  duties  to  act  with  due 
care  ought  to  be  put  in  this  class.  But  that  is  not 
so  ;  for  we  have  already  seen  that  for  legal  purposes 
due  care  is  not  a  state  of  mind,  but  is  measured 
by  a  purely  external  standard. 

327.  The  state  of  mind  may  be  mere  intention. — 
In  the  case  of  a  duty  not  to  entice  away  a  servant, 
or  not  to  beguile  another  into  making  a  contract 
by  false  representations,  the  state  of  the  party's 
mind  by  which  the  duty  is  defined  is  a  mere  state 
of  knowledge.     The  party  bound  not  to  do  certain 


(a)     Gregorv  v.  Brooks,  37  Conn,  365. 
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acts,  knowing  of  certain  facts.  Now,  as  we  have 
seen,  intention  for  legal  purposes  is  merely. a  state 
of  knowledge  or  belief,  not  of  feeling  or  will. 
Accordingly  all  duties  not  to  intentionally  do  or 
omit  to  do  anything,  come  within  this  class.  And  . 
of  intention  there  are  two  kinds,  innocent  and 
wrong  intention. 

328.  Or  both  intention  and  motive  may  be  neces- 
sary. But  in  the  case  of  the  duty  not  to  make  a 
malicious  use  of  public  powers  to  another's  injury 
knowledge  of  the  effects  or  probable  effects  of  ones 
acts — i.e.  intention — is  necessary  to  make  the  act 
a  breach  of  duty,  yet  that  alone  will  not  suffice. 
The  harbor-master  might  be  perfectly  well  aware 
of  the  damage  he  was  likely  to  do  in  moving  the 
ship,  and  yet  be  quite  justified  in  doing  it.  In  this 
case  the  law  looks  also  to  his  motives,  to  his 
wishes.  Malice  is  the  only  ground  on  which  he 
can  be  condemned.  We  see,  then,  that  the  class 
of  duties  which  depend  on  the  party's  state: of  mind 
can  be  divided  into  two  sub-classes  ;  those  in  which 
knowledge  or  intention  only  is  required,  and  those  , 
in  which  some  bad  motive — or  at  least  legal  malice 
or  fraud — is  an  esssential  part  of  the  thing  for- 
bidden. 

329.  Table  showing  the  above  named  kinds  of 
duties. — The  following  table,  showing  the  different 
kinds  of  duties  spoken  of,  may  assist  the  reader. 

Externa,  acts  merely.  {*£  ^e^SeLd. 


Duties  ;  deter- 
mined by :— 


External    acts     and     the}    „ nnocent ; ntention. 
party's  knowledge  or  mten-j   {  Wrongintention. 


External  acts,  and  the 
party's  knowledge  or  inten- 
tion and  also  his  motives 


330.      The  sovereign  has  no  legal  duties  but  may 
have  legal  rights. — Since    duties   are   imposed   by 
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law*  it  is  evident  that  the  sovereign,  who  is  the 
source  of  law,  can  have  no  legal  duties.  No  one 
can  lay  commands  upon  himself.  Mr.  Austin  and 
other  writers  maintain  that  he  can  also  have  no 
rights.  But  duties  are  owed  to  him,  and  therefore, 
according  to  the  definition  that  I  have  given  of 
rights,  the  soveregn  has  rights.  However  for  most 
legal  purposes  the  sovereign  is  treated  as  having 
both  duties  and  rights.  He  holds  property,  brings 
suits,  and  to  a  certain  extent  allows  suits  to  be 
brought  against  him,  and  buys  and  sells  like  a  sub- 
ject. For  this  reason  we  may  speak  of  the  duties 
and  rights  of  the  sovereign.  But  his  duties  are 
only  quasi  duties.  Duties  and  rights  actually 
belonging  to  the  sovereign  may  take  the  form"  of 
(true)  duties  and  rights  of  the  public  officers  who 
represent  him.  Thus  my  duty  to  pay  taxes  may 
for  legal  purposes  consist  in  a  duty  to  pay  taxes 
may  for  legal  purposes  consist  in  a  duty  to  pay 
them  to  the  individual  tax-collector.  For  although 
it  is  a  general  rule  that  acts  done  by  a  represen- 
tative as  such  must  be  done  in  the  name  of  the 
person  whose  persona  he  sustains  and  not  i'n  his 
own  name,  yet  an  exception  is  made  is  many  cases 
in  the  acts  of  public  officers,  (a)  and  they  are 
allowed  to  make  contracts  and  sue  and  be  sued  in 
their  own  names. 

331.  "  Natural"  duties  and  rights. — Since  duties 
and  rights  are  created  by  law,  it  follows  that  the 
real  or  imaginary  entities  known  as  "  natural 
duties'  and  "natural  rights"  are  no  more  fit  for 
use  in  the  science  of  jurisprudence  than  the  so- 
called  natural  law. 


t»)    And  sometimes  in  the  acts  of  private  agents. 
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332.  Duties  of  imperfect  obligation. — It  some- 
times happens  that  for  reasons  of  policy  the  law 
forbids  in  particular  cases  the  use  of  the  usual 
means  of  inflicting  sanctions,  or  refuses  to  inflict 
the  usual  sanctions,  when  a  duty  has  been  broken. 
Of  course,  if  all  means  of  inflicting  sanctions  are 
taken  away  the  duty  ceases  to  exist ;  but  sometimes 
there  may  remain  a  possibility  of  inflicting  some 
sanction  ;  and  as  long  as  this  is  so,  the  duty  must 
be  considered  as  theoretically  in  existence,  though 
the  chances  of  ever  being  able  to  enforce  it  are 
almost  unappreciable.  Such  duties  Mr.  Pollock, 
who  is  the  first  English  lawyer,  so  far  as  I  know, 
who  has  treated  of  this  sort  of  duties  separately, 
calls  duties  of  imperfect  obligation,  (a)  Thus  a 
very  famous  statute  which  is  in  operation  with  some 
modifications  both  in  England  and  all  of  the  United 
States,  called  the  statute  of  limitations,,  requires 
that  all  suits  shall  be  brought  within  a  certain  time 
after  the  cause  Of  action  arises.  If  a  plaintiff  waits 
too  long  before  he  sues,  he  loses  his  right  to  sue 
entirely.  In  common  language  his  claim  is  said 
to  be  outlawed ;  in  technical  phraseology,  the 
statute  has  "run  against "  or  "  upon  "  the  demand. 
Now  after  this  he  has  no  longer  any  power  to 
inflict  a  sanction  in  the  ordinary  way  by  suity  but 
there  are|  several  indirect  ways  by  which  he  may 
still  get  satisfaction..  Thus,  if  his  debtor  owes  him 
other  debts  that  are ,  not  outlawed  and  pays  him 
money  without  directing  to  which  debt  the  money 
is  to  be  applied,  he  may  appropriate  it  to  paying 
the  outlawed  debt  and  still  hold  the  other  against 
the  debtor.  There  are  also,  some  other  duties  of 
imperfect  obligation. 


{a)    Pollock  on  Contr.,  Ch*p  XJI. 
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The  use  of  the  expression  "  duties  oi  imperfect 
obligation "  to  denote  this  sort  of  duties  is,  so  far 
as  I  know,  peculiar  to  Mr.  Pollock.  It  usually 
means  purely  moral  duties,  not  directly  cogniz- 
able by  law. 


2.  Classifications  of  Duties  and  Rights. 

333.  Absolute  and  relative  duties  aud  rights. — 
Duties  are  of  various  kinds,  as  follows  : — They  are 
absolute  or  relative.  The  former  are  such  as 
are  owed  to  the  sovereign  alone,  as  the  duty  to 
perform  military  service  or  sit  on  juries.  The  latter 
are  such  as  are  owed  also  to  a  subject,  such  as  the 
duty  to  pay  a  debt  or  not  to  trespass  on  another's 
land.  Duties  owed  truly  to  the  sovereign,  but 
apparently  to  some  public  officer,  as  just  explained, 
may  be  called  quasi-relative  duties. 

334.  Positive  and  negative  duties  and  rights. — 
Duties  to  do  are  called  positive  duties,  and  duties 
to  forbear,  negative. 

335.  Primary  and  secondary  duties  and  rights. — 
Both  duties  and  rights  are  divided  into  primary  or 
sanctioned  and  secondary  or  sanctioning  duties 
and  rights.  All  duties  and  rights  are  sanctioned, 
that  is,  are  enforced  by  sanctions ;  but  by  sanc- 
tioned or  primary  duties  and  rights  in  this  sense 
are  meant  those  duties  and  rights  which  do  not 
arise  from  the  violation  of  other  duties,  either  directly 
or  by  means  ,of  the  judgment  or  decree  of  a  court 
in  a  suit  brought  for  a  wrong  ;  while  secondary  or 
sanctioning  duties  and  rights  are  so  created.  Thus  ' 
A.'s  duty  not  to  assault  B.,  to  pay  his  debt  to  B.,  or 
to  act  with  due  care  towards  him,  and  the  rights 
corresponding  to  them  are  primary;  but  if  A.  breaks 
any  of  those  duties,  the  right  to  sue  him,  which 
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accrues  to  B.,  and  the  duty  to  pay  damages  to 
B.,  which  is  created  by  the  judgment  of  the  court, 
are  secondary. 

336.  Joint  and  several  duties  and  rights. — Duties 
and  rights  which  belong  to  one  person  only  are 
called  several,  as  if  A.  owe  a  debt  to  B.  Those 
which  belong  to  more  than  one  person  are  called 
joint;  as  if  A.  and  B.  owe  a  debt  to  C,  in  which 
case  the  duty  is  joint,  or  A.  owe  a  debt  to  B.  and 
C,  in  which  case  the  right  is  joint. 

337.  Rights  in  rem  and  in  personam. — Rights 
are  divided  into  jura  in  rem  and  jura  in  personam, 
or  real  rights  and  personal  rights.  These  terms 
belonged  originally  to  the  modern  civil  law,  from 
whence  they  have  passed  into  the  English  law. 
They  were  not  known  to  the  early  Roman  lawyers. 
They  are  somewhat  infelicitously  chosen,  because 
all  rights  are  rights  against  persons  and  many 
rights  in  personam  have  things  for  their  objects. 
These  words  are  somewhat  ambiguous,  but  their 
principal  meanings  are  as  follows  : — 

338.  Definitions  of  real  rights.  (/.)  Relating  to 
things. — Real  and  in  rem,  as  their  etymology 
implies,  meant  originally  connected  with  or  relating 
to  a  thing,  (res.)  A  real  law  is  a  law  relating  to 
property,  a  real  burden  is  a  duty  resting  on  any 
one  who  happens  to  be  the  owner  of  a  particular 
thing,  and  therefore  is  sometimes  said  to  rest  upon 
or  be  attached  to  the  thing  itself,  as  in  the  case 
of  a  servient  tenement,  (a)  So  a  real  right  is  one 
relating  to  a  thing,  and  a  real  action  is  an  action 
to  recover  the  possession  of  or  assert  rights  to  a 
specific  thing.     The  term  personal,  as  opposed  to 


(a)    An  estate  in  respect  of  which  a  service  is  owing,  as  the  dominant 
tenement  is  that  to  which  the  service  is  due. 
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real  in  this  sense,  is  simply  negative.  All  laws 
oblige  persons,  and  all  burdens  (duties)  and  rights 
belong  to  persons.  To  call  a  law,  duty  or  right 
personal,  simply  means  that  it  has  no  other  special 
quality  from  which  to  name  it.  A  personal  right  is 
simply  one  that  does  not  relate  to  a  thing,  e.g.  a 
right  not  to  be  assaulted,  or  to  have  a  debt  paid  to 
one  ;  a  personal  action  is  one  that  is  not  brought  to 
recover  a  specific  thing,  but  to  compel  the  perfor- 
mance of  (or  forbearance  from)  some  act  ;by 
the  defendant  in  person,  for  instance  a  suit  'for 
damages,  (a) 

339.  Definitions  of  real  rights,  {2)  Property 
rights.  The  most  important  and  striking  of  the 
rights  that  relate  to  things  are  rights  of  property. 
Hence  the  name  of  real  rights  or  rights  in  rem  is 
often  used  in  the  sense  of  property  rights.  The 
right  of  property  is  also  called  dominion,  {domi- 
nium.) Dominion  is  used  in  two  senses  ;  first,  to 
denote  the  right  of  property  in  general,  and 
secondly  to  denote  certain  special  kinds  of  property 
rights,  as  will  be  explained,in  the  chapter  on  pro- 
perty. 

340.  Obligations.— As  opposed  to  dominion, 
rights  in  personam  are  called  obligations,  {obliga- 
tions.) This  word  came  from  the  old  Roman  law, 
and  has  played  a  very  important  part  not  only  in 
legal  science  but  in  many  other  fields  of  thought. 
The  word  denotes  etymologically  a  tie  or  bond. 
The  Roman  lawyers  defined  it  as  Juris  vinculum, 
quo    necessitate    adstringintitr    alicujus     solveiidce 


(e)  We  have  already  seen  that  the  terms  real  action  and  personal 
action  have  now  in  English  law  a  somewhat  different'  meaning  from 
the  one  eiven  in  this  section 
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ret.  (a)  It  was,  so  to  speak,  a  bond  or  chain  creat- 
ed by  law  between  two  persons,  by  which  one 
could'draw  or  Gompel  the  other  to  do  some  act, 
and  which  could  only  be  unloosed  (solvi)  by  the 
performance  of  the  act  by  the  party  bound.  In 
other  words,  an  obligation  was  the  relation  between 
two  parties  one  of  whom  owed  a  duty  to  the  other. 
Accordingly  the  Roman  lawyers  with  perfect  con- 
sistency applied  the  word  obligatio  indifferently 
to  either  the  duty  or  the  right ;  that  is,  they  called 
the  relation  between  the  two  parties  a  tie  or  bond 
equally,  whether  they  looked  at  it  from  the  stand- 
point of  one   party  or  of  the  other. 

But  they  did  not  call  every  relation  of  duty  and 
right  existing  between  two  persons  a  bond  or  ob- 
ligation, but  only  such  as  arose  by  some  transaction 
between  the  parties  or  some  act  done  by  one  affect- 
ing the  other.  No  rights  of  property  were  so  called. 
They  divided  all  rights  into  two  classes,  dominion 
and  obligations,  the  essential  distinction  between 
whichseems  to  have  been  this  ;  each  was  a  relation 
or  connection  or  bond  unitingthe  subject  of  the  right 
with  some  other  person  or  thing,  over  whom  or 
which  he,  by  virtue  of  the  connection  between1  them, 
was  able  to  exercise  control.  In  the  case  of  domi- 
nion, the  connection  was  conceived  to  be  between 
the  person  who  had  the  right  and  the  thing  which 
he  owned,  i.e.  between  the  subject  and  the  object  of 
the  right ;  the  subject  of  the  corresponding  duty  was 
not  prominently. brought  before  the  mind,  because 
that  AvXy^-i.e.  the  duty  not  to  interfere  with  the 
thing— rested  on  all  the  world.  The  right  was  a 
right  to  control  the  thing.     But  in  the  case  of  an 


(tf)  A  tie  of  law,.  \>y  .which  we  are  so  constrained  that  of  necessity 
*e  must  render -something. 
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obligation,  which  was  always  a  right  against  a  par- 
ticular person  or  persons  and  which  often  did  not 
relate  to  a  thing  at  all,  the  connection  or  bond  was 
thought  of  as  existing  between  the  subject  of  the 
right  and  the  person  who  was  the  subject  of  the  cor- 
responding duty  ;  and  the  right  was  a  right  to  con- 
trol to  a  certain  extent  the  actions  of  that  particular 
person  or  persons. 

It  is  easy  to  see  how  afterwards  the  names  in  rem 
and  in  personam  came  to  be  applied  to  these  two 
kinds  of  rights.  But  it  is  quite  plain  that  dominion 
and  obligations  do  not  include  all  kinds  of  rights. 
The  important  rights  of  personal  security  and  re- 
putation, the  rights  corresponding  to  a  city's  duty 
to  keep  highways  in  repair  and  very  many  others, 
are  neither  property  rights  nor  obligations.  In  fact 
they  had  no  special  name  in  Roman  law,  and  seem 
to  have  hardly  been  regarded  as  rights  at  all.  The 
scheme  of  rights  of  the  Roman  law  vJll  be  farther 
explained  in  the  last  chapter. 

341 .  Obligations  ex  contractu  and  ex  delicto. — In 
order  to  be  called  an  obligation  the  relation  must 
have  arisen  in  one  of  two  ways.  First,  by  a  con- 
tract between  the  parties.  In  this  case  it  was  called 
an  obligation  ex  contractu,  and  was  evidently  a  pri- 
mary duty  or  right.  Secondly,  by  a  wrongful  act 
(a  "delict")  committed  by  one  party  against  the 
other  ;  that  is,  by  the  breach  of  a  primary  duty  other 
than  an  obligation  ex  contractu.  In  this  case  the 
obligation  was  said  to  be  ex  delicto,  and  was  a  se- 
condary duty  or  right.  For  instance,  if  A.  owned  a 
slave,  B.  of  course  was  under  a  duty  not  to  steal  the 
slave.  But  neither  A.'s  right  to  the  slave  nor  B.'s 
duty  was  called  an  obligation  ;  A.'s  right  was  a  right 
of  property  or  dominion.  If  A.  sold  the  slave  to  B. 
on  credit,  A.'s  right  to  receive  the  agreed  price  and 
B.'s  duty  to  pay  it  were  each  called  an  obligation  ex 
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contractu ;  that  is,  the  relation  between  A.  and  B. 
created  by  the  contract  of  sale  was  so  called.  So  if 
B ,  stole  the  slave  from  A.,  A.'s  right  of  action  against 
B.  and  B.'s  corresponding  duty,  in  other  words  the 
legal  relation  between  A.  and  B.  created  by  B.'s 
wrong,  was  called  an  obligation  ex  delicto.  That  is, 
the  act  of  one  or  both  parties,  the  transaction  between 
them  either  voluntary  on  both  sides  or  voluntary  on 
one  and  involuntary  on  the  other,  by  which  an  ob- 
ligation could  be  created,  was  either  a  contract  or  a 
wrongful  act.  Now  a  wrongful  act  is  simply  the 
violation  of  an  existing  duty  and  right.  Every,  ob- 
ligation ex  delicto  therefore  implied  the  existence  of 
a  corresponding  primary  right  which  had  been  vio- 
lated by  the  act  which  gave  birth  to  the  obligation. 

342.  Actions  ex  contractu  and  ex  delicto. — Per- 
sonal actions  were  divided  into  actions  ex  contractu, 
or  actions  to  enforce  a  contract  right,  and  actions 
ex  delicto,  or  actions  for  a  delict :  while  property 
rights  could  be  enforced  by  real  actions.  From  the 
civil  law  these  names  of  actions  passed,  as  we  have 
seen,  into  the  common  law. 

343-  ^Objections  to  the  division  of  rights  into 
dominion  and  obligations. — (1).  It  has  introduced 
much  confusion  into  the  arrangement  of  both  the 
civil  and  the  common  law.  As  we  saw  in  section 
340,  this  division  is  not  exhaustive  ;  many  important 
classes  of  primary  rights  are  neither  rights  of 
dominion  nor  obligations.  Consequently  there  was 
no  appropriate  place  found  for  them  in  the  arrange- 
ments of  the  law  most  followed  by  Roman  and 
English  lawyers,  which  were  based  on  this  division; 
and  so  these,  together  with  many  of  the  rights  and 
duties  that  really  belong  under  the  head  of  pro- 
perty, have  been  usually  treated  of  only  under  the 
head  of  the  secondary  duties  and  rights,  the 
obligations  ex  delicto,  that  arise  from  their  violation, 
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i.e.  under  the  head  of  delicts  in  the  rloman  law 
and  torts  (or  even  of  actions),  in  the  English  law. 
This  I  will;  more  fully  explain  in  chapter  XII. 

(2).  It  has  obscured,  the  true  nature  of  the  dis- 
tinction between  primary  and  secondary  duties  and 
rights,  and' to  a  large  extent  the  nature  of  duties 
and  rights. themselves,  not  only  in; law,  but  in  other 
fields  of  thought.  Obligations  ex  delicto,  whichi  are 
secondary  rights,,  being  placed  side  by  side  with 
obligations  ex  contractu!,  whichi  are  primary- rights, 
and  both  being  constantly  paired  with  dominion  as 
co-ordinates  in  the  same  arrangement,  and  obliga- 
tions being  therefore  necessarily  habitually  viewed 
in> -their  character  as  rights  rather  than  as  duties;  it 
came  about  naturally  that  actions  at  law  came'to 
be  looked  on  pre-eminently  as  means  of  enforcing 
existing  rights^  either  primary  or  secondary  ;  i.e.  as 
if  actions'  bore  the- same  relation  to  primary  rights 
which  they  do  to  secondary.  But  an  actioni  is 
brought  to  inflict  a.  sanction'  for.  a  violation  of  a 
primary  right,  not  to  enforce  the  right  itself,  ewen 
in  the  case  of  a  right  ex  contractu;  which  is. not 
true  of  secondary  rights-  in  general.  Thissubject 
I  will  speak,  of  more  fully  in-the  chapter  on  secon^ 
dary  duties, 

Also  the  idea,  of  rights  became  more  prominent 
in  law  and  that  of  duties  less  prominent ;  so  that 
the  notion  arose,  which  we  have  seen  to-  be 
erroneous,,  that  right  was  the  primary  idea  and 
duty  the  secondary  and;  derivative  one,  i.e.  that 
duties  were  derived  from  rights  From  Romon  law 
this  inverted  conception  of  duty  and  right  passed 
into  English  law,  and  from  both.it  has  infected  every 
department  of  human  thought  in  which,  the  ideas 
of  duty  and  right  have  any  place. 

344.  Meaning  of  obligation  in  English  law. — In 
English   law  the  word  obligation  is  not  used  in  the 
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just  explained  sense,  but  means  either  a  duty  of 
any  kind — never  a  right — or  a  peculiar  kind  of 
written  contract  under  seal,  which  is  also  called 
a  bond  The  rights  which  in  Roman  law  were 
called  obligations  are  called  in  English  law  chases 
in  action,  i.e.  things  to  be  sued  for. 

345.  Definition  of  real  rights.  (3).  Rights  avail- 
ing against,  all  the  world. — There  is  still  another 
signification  of  rights  in  rem  and  in, personam  which 
is  of  somewhat  later  introduction*  Mr.  Austin  and 
his  school  of  Writers  use  it  in  this  sense  exclusively. 
When  so  used  a  right  in  rem  means  a  right  availing 
against  all  the  world,  or  a  right  the  duty  corres- 
ponding to  which  rests  on  all  persons  or  on  persons 
generally ;  while  a  right  in  personam  is  a  right 
against  a  particular  person  or  persons,  or  alright 
the  duty  corresponding  to  which  rests  on  some 
particular  person  or  persons.  Thus  my,  right  to 
my  property,  or  my  right  of  personal  security  or 
reputation  are  rights  «'«  rem  ;  all  persons  are  bound 
not  to  steal  my  property,  not  to  assault  my  person 
and  not  to  slander  my  good  name,.  On  the  con- 
trary, a  creditor's  right  to  have  his  debt  paid,  or 
the  right  of  every  person  in  the  community  to  have 
a  city  keep  a  highway  in  repair,  are  rights  in 
personam,  because  only  the  debtor  or  the  city  is 
subject  to  the  corresponding  duties.  It  will  be  seen 
that  the  second  meaning  of  rights  in  rem,  is  included 
under  this,  since-  ail  property  rights  are  rights 
against  all  the  world  or  against  persons  generally. 
But  in  this  sense  rights  in  rem  have  not  necessarily 
any  relation  to  thing?  This  division  of  rights  in 
rem  and  in  personam  is  exhaustive.  *  Any  con- 
cievable  right  is  either  a  right,  against  a  particular 
person  or  persons  or  against  all  the  world  Jt 
therefore  includes  all  those  rights  for  which  the 
Roman  lawyers  found  no  place  in  their  division, 
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346.  Ih  what  sense-  a  right  is  said  to  avail 
Vgainst  all  the  world. — When  we  say  that  a  person 
has  a  right  against  all  the  world,  and  that  all 
persons  owe  a  duty  to  the  person  who  has  the  right, 
we  really  mean  that  each  person  owes  to  him  a 
separate  duty.  It  is  possible  for  two  or  more 
persons  to  be  in  a  sense  the  subject  of  the  same 
duty.  Thus  if  A.  and  B.  jointly  give  to  C.  their 
note  for  one  thousand  dollars,  they  are  jointly  liable 
to  pay  it,  and  may  be  said  to  be  bound  by  the  same 
duty.  If  either  of  them  pays  the  note,  the  duty  is 
performed,  and  thenceforth  both  the  one  who  paid 
and  also  the  other  who  did  not  pay  are  free  from  all 
further  obligation.  Although  the  duty  rested  on 
two  persons,  it  was  still  but  a  single  duty,  and  the 
corrfsponding  right  in  C.  to  receive  payment  was  a 
single  right  against  the  two  persons  ;  and  both  the 
duty  and  the  right  were  discharged  by  a  single 
action. 

But  in  the  case  of  a  law  forbidding  all  persons  to 
beat  others,  the  duty  of  A.,  B.,  and  the  rest  of  the 
community  not  to  beat  C,  and  the  corresponding 
so  called  right  in  rem  of  C.  not  to  be  beaten,  are 
not  one  duty  and  one  right,  but  many  distinct 
duties  and  rights  independent  of  each  other  though 
connected  by  their  common  origin  in  the  same 
command  of  the  sovereign.  A..,  B.,  and  the  rest  of 
the  alphabet  owe  so  many  distinct  and  several 
duties  to  C,  and  if  one  of  them  performs  or  breaks 
his  duty,  his  performance  or  breach  in  no  way 
affect?  the  continuance  of  the  obligation  of  the 
others.  Rights  in  rem,  so  called,  are  not,  then, 
single  rights,  but  always  groups  or  bundles  of  many 
similar  rights,  and  it  is  only  for  convenience  and 
brevity  in  speaking  that  such  a  group  of  rights  is 
called  'a  right."  For  instance,  the  two  great 
rights   of  personal  security  and   property  are  not 
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single  rights,  but  very  large  groups  of  rights.     These 
we  may  call,  for  convenience,  complex  rights. 

347.  Rights  belonging  to  all  the  world.  It  will 
be  noticed  that  such  rights  as  the  right  to  have  a 
city  keep  a  highway  in  repair  are  the  exact  converse 
of  rights  in  rem.  In  the  latter  the  right  belongs  to 
one  and  the  duty  lies  on  the  whole  community  :  in 
the  former  the  right  belongs  to  the  whole  com- 
munity ;  in  the  former  the  right  belongs  to  the 
whole  community  and  the  duty  lies  on  one. 

348.  Rights  in  rein  are  rights  to  forbearances. — 
Rights  in  rem.  are  always  rights  to  forbearances. 
No  one  can  have  a  right  that  all  others  shall  do 
any  thing  for  him,  though  he  may  have  a  right  that 
they  shall  abstain  from  doing  certain  acts  injurious 
to  him.  Also  the  duties  corresponding  to  rights 
in  rem  are  duties  to  refrain  from  acts  directly  affect- 
ing the  object,  when  there  is  an  object,  or,  to 
refrain  from  meddling  with  the  object  by  any 
direct  act. 

349.  The  objects  of  rights  in  rem. — In  respect 
to  their  objects,  rights  in  rem  may  be  divided  as  in 
the  following  table  {a) : — 


Object  a  thing. 


I  Rights  of  property  and 
<  similar  rights,  as  the  right 
( to  use  the  public  streets. 


Rights  in  rem.* 


th^hesubfect?011  """"I      ^h's  of  status. 


Object  the  subject  himself 
No  object. 


Rights   of  personal    se- 
curity, liberty,  etc. 
Right  of  reputation. 
Various  other  rights. 


(a)  Rights  whose  object  is  the  subject  himself  include  rights  ol 
personal  security  and  liberty  ;  rights  having  no  object  include  rights  at 
reputation  and  various  other  rights.  All  these  are  wrongly  connected 
by  one  brace  in  the  table. 
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350,  Use  of  the  phrases  in  rem  and  in  personam 
in  English  law, — The  phrases  in  remand  in  person- 
am as  applied  to  rights  have  only  recently  been 
introduced  into,  or  at  least  commonly  used  in,  the 
English  law.  Indeed  they  can  hardly  yet  be  said 
to  have  gained  full  acceptance  there.  They  are 
almost  always  by  English  writers  used  in  the  last 
of  the  above  explained  senses,  and  in  that  sense 
alone  I  shall  hereafter  use  them. 

351.  Actions  in  rem. — As  applied  to  actions, 
however,  the  expression  in  rem,  which  is  most 
often  used  in  Admiralty,  has  two  meanings. 

First,  and  usually,  it  means  a  suit  where  the  de- 
fendant is  nominally  not  a  person  but  a  thing.  For 
instance,  a  shipwright  makes  repairs  on  a  foreign 
ship  and  payment  is  refused.  The  person  really 
bound  to  pay  is  the  owner  of  the  ship  ;  but  he  is  in  a 
foreign  country  and  can  not  be  sued.  The  ship- 
wright is  therefore  in  many  cases  allowed  to  bring 
a  suit  against  the  ship,  as  if  the  ship  were  a  person, 
Any  one  having  any  interest  in  the  ship,  the  captain 
or  the  owner's  agent,  for  instance,  may  appear  and 
defend  the  suit.  If  judgment  is  given  against  the 
ship  and  the  amount  is  not  paid,  the  ship  may  be 
sold  by  order  of  court  to  pay  the  judgment.  Suits 
to  confiscate1  property  also  are  often  brought  in 
rem  against  the  property  itself.  Secondly,  suits  are 
said  to  be  in  rem  when  or  in  so  far  as  the  judgment 
in  them  creates  right  in  rein.  Thus  a  divorce  suit 
(a)  is  in  rem,  because  the  decree  of  divorce  restores 


(n)  It  was  never  the  practice  of  the  English  parliament  to  grant  a 
divorce  for  any  other  cause  than  adultery  ;  and  it  was  the  general  rule 
to  grant  it  for  simple  adultery  only  when  committed  by  the  wife,  and 


1  To  appropriate  to  the  use  of  the  sta*e 
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to  1  the  parties  the  rights  ot  unmarried  persons  not 
only  as  against  each  other  but  as  against  all  the 
world.  In  general,  as  we  have  seen,  a  judgment  is 
only  binding  on  the  parties  to  it  and  those  who  re- 
present them  ;  but  persons  divorced  are  divorcedto 
all  intents  and  purposes. 

352.  Use  of  the  words  "real"  and  "  personal"  in 
English  law. — The  words  real  and  personal,  how- 
ever, have;  been  used  in  English  law  for  many  years 
and  have  acquired  somewhat  peculiar  meanings. 
The  name  real  rights  is  confined  to  certain  kinds  of 
property  rights  which  have  land  for  their  objects  ; 
and  all;  other  rights,  whether  property  rights. or  not, 
and  whether  they  have  land  or  chattels  for  their  ob- 
jects or  have  no  objects  at  all,  are  called  personal. 
The  use  of  the  words  real  and  personal  in  English 
law  will  be  more  fully  explained  in  the  chapter  on 
property. 

353.  Eights  in  re. — Rights  in  rex  in  English 
law  are;:  property  rights,  but  in  Roman  law  they  in- 
clude only  the  inferior  kinds  of  property,  particularly 
those  rights  called  servitudes,  (a)  In  this  sense  they 
are  often  called  jura  in  re  alieno?  Rights  in  re 
are  a  kind  of  rights  in  rem.     . 

354.  Rights  ad  rem. — A  •  right  ad  rem*  is  a 
right  to  have  a  thing  made  ours  which  is  not  yet 
ours.  Mr.  Austin  calls  it  "  a  right  to  acquire  a  right 
in  re"    Thus  if  A.  contracts  to  sell  to  B.  his  land  but 


upon  the  application  of  the  husband.     To  entitle  the  wife,  other  cir- 
cumstances must  ordinarily  concur,  simple  adultery  committed  by  the 
husband  not  being  sufficient 
(a)  See  Chapt.  viii. 


1  See  p.  ix. 

*  Rights  in  a  thing  of  another. 

*  See  p.  vii. 
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does  not  make  the  deed  which  is  necessary  to  trans- 
fer the  ownership,  B.  has  no  Jus  in  re,  no  ownership 
or  right  in  the  land,  till  the  deed  is  delivered  to 
him  ;  but  he  has  jus  ad  rem,  a  right  to  it  against  A., 
immediately.  Rights  ad  rem  are  a  kind  of  rights  in 
personam. 

355.  Distinction  between  right  and  power. — Right 
must  not  be  confounded  with  power  or  legal  pos- 
sibility. Generally  when  a  transaction  is  forbidden 
by  law  the  transaction,  if  attempted,  is  void,  i.e.  ge- 
nerally where  there  is  no  legal  right  to  make  a  tran- 
saction there  is  no  power.  But  this  is  not  always 
so.  Sometimes,  for  example,  persons  are  forbidden 
to  marry  except  under  certain  conditions,  but  if  they 
do  marry  in  the  prohibited  manner,  the  marriage  is 
not  always  void,  though  they  may  be  subject  to  pen- 
alties. That  is,  they  have  the  power  to  marry, 
though  they  have  no  right  to  do  so.  So  it  is  a  ge- 
neral rule  that  corporations  can  only  make  such 
contracts  as  their  charters1  allow,  but  many  cases 
have  occurred  where  corporations  have  been  held 
bound  by  contracts  made  ultra  vires,  that  is  exceed- 
ing   the  limits  fixed  by  their  charters,  (a) 


3.    The  Assignment  of  Duties  and  Rights. 

356.     Assignment  of  rights. — The  transfer   of  a 
right  from  one  person  to  another  is  called  the  assigrt- 

(a)  See  the  opinion  of  Comstock  J.,  in  Bissell  v.  Mich.  South,  etc 
R.  ii.  Co.,  22  N.  Y.    Also  Goodspeedv.  E.  Haddam  Bk.,  22  Conn.  536. 

*  A  grant  made  by  the  sovereign  either  to  the  whole  people  or  to  s 
portion  of  them,  securing  to  them  the  enjoyment  of  certain  right.  Char 
ters  of  the  Qiiem  are  written  instruments  granting  certain  privileges  01 
exemptions  to  towns,  corporations,  bodies  politic 
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ment  of  the  right.  Some  rights  are  from  their  nature 
incapable  of  assignment,  such  as  rights  of  personal 
security  or  right  to  have  a  highway  repaired  by  a 
city.  The  only  kinds  of  rights  that  are  usually  as- 
signed are  rights  of  property  and  choses  in  action,  (a) 

357 .  Choses  tn  action. — By  the  common  law  choses 
in  action  were  not  assignable,  either  at  death  or  in- 
ter vivos}  The  rule  in  the  former  case  was 
expressed  in  the  maxim  Actio  •personalis  moritur 
cum  persona.  (U) 

But  in  equity  at  a  very  early  period  choses  in  action 
arising  ex  contractu  were  made  assignable.  This 
affords  an  interesting  illustration  of  the  manner  in 
which  equitable  rights  were  protected  when  they 
conflicted  with  legal  rights.  Suppose  A.  owed  B. 
a  thousand  pounds,  and  B.  assigned  his  right  to 
receive  the  thousand  pounds  to  C.  At  law  the  assign- 
ment was  void,  C.  had  no  right  against  A.  and  A. 
owed  no  duty  to  C;  but  in  equity  A.  was  considered 
as  owing  the  money  to  C.  and  not  to  B.  At  the 
same  time  the  debt  could  only  be  sued  for  in  a 
court  of  law,  and  in  that  court  no  one  but  B.  could 
sue.  C.  was  therefore  allowed  to  bring  a  suit  at  law 
in  the  name  of  B.;  and  a  court  of  equity,  on  the 
application  of  C,  would  restrain  B.,  from  meddling 
with  the  suit  and  compel  him  tc  allow  C.  receive, 
or  even  to  pay  to  C.  if  he,  B.,  had  received  it,  the 
money  recovered  in  the  suit.  At  the  present  time 
by  statute  choses  in  action  arising  ex  contractu  are 
usually  assignable  inter  vivos  ;  and  they,  as  well  as 
many  rights  of  action  ex  delicto,  on  the  death  of  the 
subject  survive  to  his  personal  representative. 

(<*)  See  §  344. 

(£)  Actio  personalis  here  means  a  personal  action  in  the  sense  ex- 
plained in  §§  338,  342  ;  not  in  the  sense  of  the  English  law.    See  p.  vii 

_*  — ___ ■ , -  »—  r 

•  See  p.  ix. 
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358.  Assignability  of  status. — In  English  law  a 
condition  is  not  usually  assignable,  though  there  are 
a  few  status  that  may  be  bought  and  sold,  such  as 
certain  public  offices  and  particularly,  in  England, 
the  status  of  a  person  of  the  established  church. 
Status  that  can  be  assigned  are  usually  in  English 
law  reckoned  as  property. 

359.  Succession. — A  person  who  takes  a  right 
which  formerly  belonged  to  another  is  said  to 
succeed  to  or  to  be  the  successor  of  the  other. 
There  are  two  kinds  of  successions,  universal  and 
singular.  A  universal  succession  is  where  the 
successor  takes  all  the  duties  and  rights  of  the 
other  ;  or  rather,  since  there  are  many  duties  and 
rights  that  can  not  be  transferred,  it  is  where  he 
takes  all  the  duties  and  rights  belonging  to  another, 
which  are  capable  of  being  transferred.  All  the 
transferable  duties  and  rights  belonging  to  one 
person  are  called  a  universitas  juris ,  or  totality  of 
(duties  and)  rights.  A  universitas  juris  is  nearly, 
or  perhaps  exactly,  the  same  thing  as  a  persona 
A  universal  succession,  then,  is  where  the  successor 
takes  the  universitas  juris  of  another.  A  singular 
successor  is  where  the  successor  takes  only  a 
portion  of  the  duties  and  rights  of  another,  as 
is  the  case  where  a  thing  is  sold,  the  buyer 
taking  only  the  rights  of  the  seller  in  that  particular 
thinf 

360.  Difference  between  the  assignment  of  a  right 
and  its  extinction  with  the  creation  of  a  neiv  one. — It 
is  very  important  to  carefully  distinguish  between 
the  assignment  of  a  right  and  the  extinction  of  that 
right  with  the  creation  of  a  new  one  in  its  place. 
If  I  sell  my  land,  the  purchaser  is  regarded  as 
having  the  same  right  that  I  formerly  had,  my  old 
right  passes  to  hira  and  continues  to  exist  in  him  ; 
but  if  a  stranger  wrongfully  takes  possession:  of  my 
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land  and  remains  there  a  certain  number  of  years 
claiming  it  as  his  own— which  is  called  "adverse 
possession"  in  English  law — the  land  become 
his.  In  this  case  he  does  not  continue  my  old 
right ;  but  my  right  is  extinguished  and  a  new  one 
begins  in  him. 

361.  Privity. — This  brings  us  to  che  subject 
of  privity.  Privity  >has  been  denned  as  a  mutual  or 
successive  relation  to  the  same  right.  If  two  or 
more  persons  are  jointly  the  subjects  of  a  right 
they  are  said  to  be  in  privity  with  each  other.  The 
same  is  the  case  when  a  right  is  transferred  from 
one  person  to  another  ;  the  old  and  new  holders 
are  in  privity  with  each  other.  But  if  an  old  right 
is  extinguished  and  a  new  one  created  in  its  place, 
the  subjects  of  the  old  and  new  rights  are  not  in 
privity.  The  question  whether  two  persons  are  in 
privity  or  not  is  often  of  the  utmost  importance  in 
determining  whether  one  is  bound  by  or  can  take 
advantage  of  the  acts  of  the  other.  For  example, 
A.  is  in  possession  of  a  piece  of  land  as  the  tenant 
of  B.,  B.  sells  the  land  to  C.  who  at  the  end  of  A.'s 
tenacy  takes  possesesion.  C.  is  in  privity  with  B., 
but  not  with  A.  Now  D.  brings  a  suit  against  C. 
to  recover  the  land,  alleging  it  to  be  his,  and  the 
question  at  issue  in  the  suit  is  whether  the  land  is 
D/s  or  not.  To  prove  that  it  is  his,  D.  offers  in 
evidence  a  letter  written  to  him  by  A.  whiU  the 
latter  was  in  possession  acknowledging  his  (D.'s) 
rights,  The  letter  can  not  be  admitted  as  evidence, 
because  C,  not  being  in  privity  with  A.,  can  noJ 
be  in  any  manner  bound  or  affected  by  what  A. 
has  said  or  done.  But  if  the  letter  had  been  written 
by  B.,  it  would  have  as  much  force  against  C.  as  it 
would  against  B.  himself,  because  C.  is  in  privity 
with  B.;  it  would  have  just  the  same  force  as  if  it 
had  been  written  by  C.  himself. 
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362.  Relation  of  the  notion  of  privity  to  that  of 
representation — The  notion  of  privity  seems  to  be 
closely  connected  with  that  of  persona,  of  which 
I  have  already  spoken,  indeed  there  are  strong 
reasons  for  regarding  the  former  notion  as  originally 
only  a  special  application  of  the  latter  idea,  (a) 
The  person  to  whom  a  right  was  assigned  was  pro- 
bably at  first  considered  to  have  taken  a  part  of  the 
assignor's  persona,  and  therefore  the  acts  of  the 
latter  before  the  assignment  were  legally  the  acts 
of  the  same  persona — though  not  of  the  same 
natural  person — to  whom  the  right  continued,  after 
the  assignment  just  as  before,  to  belong,  and  there- 
fore of  course  bound  that  persona  just  as  if  the  as- 
signment had  never  taken  place  at  all. 

363.  Privity  between  the  parties  to  an  obligation. 
Privity  is  also  used  to  denote  the  relation  between 
two  persons,  one  of  whom  has  a  right  in  personam 
against  the  other.  Thus,  if  A.  owes  B.  money  or 
has  committed  a  tort  against  him,  A.  and  B.  are 
said  to  be  in  privity  or,  more  commonly,  there  is 
said  to  be  privity  between  them. 

364.  Duties  are  not  generally  assignable. — Duties 
on  the  other  hand  are  not  assignable  unless  they 
exist  in  consequence  of  a  right  and  are  assigned 
together  with  it.  If  I  own  a  house  standing  near 
to  the  street,  and  have  therefore  a  duty  to  keep  it 
in  such  repair  that  it  shall  not  be  dangerous  to 
passers-by,  and  I  sell  the  house,  i.e.  assign  my 
right  of  property  in  the  house,  the  buyer  takes  also 
the  duty  to  keep  it  in  repair  ;  but  so  long  as  I  con- 
tinue to  own  the  house,  I  can  not  get  rid  of  the 
duty  to  repair  by  assigning  it  to  some  one  else. 


(a)     See  7  Am.  Law  Rev.,  46, 
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VI.— TITLES. 


365.  Nature  of  titles. — The  word  title  has  several 
meanings  in  law  : — 

(1). ;  A  name,  or  appellation  denoting  one's  rank 
or  dignity,  as  a  title  of  nobility. 

(2).  Ownership  or  property,  especially  in  speak- 
ing of  legal  and  equitable  ownership  as  distinguished 
from  each  other.  Thus  we  commonly  say  that  the 
trustee  has  the  legal  title  and  the  cestuy  que  trust1 
the  equitable  title  to  the  thing  to  which  the  trust 
relates.  So  we  speak  of  a  person's  having  a  good 
title  to  a  thing,  when  his  ownership  is  well  esta- 
blished and  secure. 

(3).  A  head  or  division  of  the  law  or  of  a  treatise 
on  law.  Thus  we  speak  of  the  tenth  Title  of  the 
second  Book  of  Justinian's  Institutes  or  of  a  statute 
book ;  or  we  say  that  the  title  or  subject  of  con- 
tracts is  one  of  the  most  important  titles  of  the  law. 

(4).  Any  fact  or  event  on  the  existence  or  occur- 
rence of  which  the  law  creates,  transfers  or  puts  an 
end  to  duty  or  right.  It  is  in  this  last  sense  only 
that  I  propose  to  treat  of  it  here. 

366.  Various  kinds  of  titles. — Titles  are  very 
various  in  their  nature.  The  mere  facts  of  a  person's 
existence  as  a  human  being  and  his  being  under 
the  jurisdiction  of  a  sovereign  are  themselves  the 
title  to  many  and  important  rights,  such  as  the 
right  of  personal  security  and  liberty.  These  facts 
are  of  course  a  condition  of  having  any  rights.  An 
inanimate  thing,  a  brute,  a  human  being  not  under 


1  See  p.  vii. 
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the  jurisdiction  any  sovereign,  can  have  neither 
duties  nor  rights.  We  may  therefore  call  this  a 
general  title  to  duties  and  rights.  Besides  this 
general  title  many  duties  and  rights  have  more 
special  titles.  Thus  the  titles  of  all  duties  and 
rights  ex  contractu  are  the  contracts  from  which 
they  spring.  The  possession  of  property  is  a  title 
to  various  duties  on  the  part  of  the  possessor  as  to 
the  use  of  it.  The  birth  of  a  child  is  the  title  to  all 
the  duties  and  rights  that  make  up  the  status  of  a 
father. 

367.  Duties  and  rights  do  not  spring  from  titles. 
In  accordance  with  common  usage,  I  just  now 
spoke  of  duties  and  rights  as  springing  from  con- 
tracts ;  and  so  we  speak  of  other  duties  and  rights, 
saying  that  they  arise  from  or  are  created  by  this  or 
that  fact  or  event.  But  in  strictness  duties  and  rights 
do  not  arise  from  titles  but  from  the  will  of  the  law — 
i.e.  of  the  sovereign — ,  which  imposes  them  ;  and 
the  title  is  only  the  condition  or  mark  by  which  the 
will  of  the  sovereign  to  impose  a  duty  in  any 
particular  case  is  known.  A  duty  or  right  may  be 
imposed  or  created  without  any  title,  as  when  a 
corporation  is  created  or  the  property  of  a  particular 
person  confiscated  by  a  special  statute. 

368.  Titles  with  and  without  privity. — Titles 
may  be  divided  into  those  without  privity  and  those 
with  privity.  By  the  first,  duties  or  rights  are 
created  or  extinguished  or  both,  and  by  the  second, 
they  are  transferred  or  assigned. 

369. — More  restricted  meaning  of  title  m  English 
law. — In  English  law  a  title  by  which  rights  are 
extinguished  or  duties  alone  created  is  not  usually 
called  a  title  at  all.  But  the  word  is  used  by  Mr. 
Austin  and  other  recent  writers  on  jurisprudence 
and  law  in  this  wider  sense  ;  and  there  seems  to 
be  no  objection  to  so  employing  it- 
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370.  Titulus. — The  corresponding  word  in  the 
Roman  law  was  titulus.  But  titulus  did  not  mean 
exacts  title,  but  only  a  part  of  the  title.  There  are 
many  titles  to  property  rights  which  consist  in  part 
of  the  delivery  of  possession  or  the  getting  pos- 
session of  the  thing  which  is  the  object  of  the  righi; 
Thus,  if  I  give  my  horse  to  a  friend,  to  make  the 
gift  complete  I  must  deliver  the  horse  to  him  ;  that 
is,  the  getting  possession  of  the  horse  by  him  is  a 
necessary  part  of  his  title  to  it.  So  where  one 
becomes  the  owner  of  land  by  adverse  possession, 
the  possession  of  the  land  for  a  certain  time  is  a 
necessary  part  of  his  title  to  it.  But  mere  possession 
by  itself  is  never  enough  to  constitute  a  title  to  pro- 
perty rights.  If  I  hand  my  watch  to  my  friend  to  hold 
for  a  moment,  he  gets  no  right  to  it ;  if  the  occupier 
of  land  does  not  hold  it  under  such  circumstances 
as  make  his  possession  adverse,  he  does  not  become 
the  owner.  Some  additional  element  is  always 
needed  to  supplement  the  possession  and  make  up 
a  complete  title.  In  the  case  of  a  gift  it  is  the 
intention  of  the  parties,  one  to  give  and  the  other 
to  receive  the  ownership  of  the  thing,  expressed  in 
some  proper  manner.  In  the  case  of  adverse 
possession  it  is  whatever  circumstances  are  present 
that  give  the  possession  its  adverse  character.  Now 
this  additional  element,  whatever  it  was,  which  was 
necessary  to  make  up  along  with  possession  a 
complete  title  was  called  titulus.  Sometimes  it 
was  the  mere  intention  of  the  parties  suitably 
expressed,  sometimes  it  was  an  attempted  contract 
which  was  not  valid  as  a  contract  because  the  forms 
prescribed  by  law  had  not  been  properly  gone 
through  with,  and  sometimes  it  was  some  other 
fact  <">r  event. 
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371.  Definition  of  transaction. — One  very  im- 
portant class  of  titles  to  duties  and  rights  consists 
of  transactions. 

The  word  transaction  has  several  meanings. 
Sometimes  it  denotes  merely  an  act,  or  an  act 
relating  to  or  affecting  some  person  other  than  the 
actor,  or  in  which  more  parties  than  one  take  part. 
But  in  a  narrower  sense,  in  which  I  shall  use  it  in 
this  book,  it  may  be  defined  as  follows  :  An  act  or 
connected  series  of  acts  expressing  the  will  of  the 
actor,  in  the  manner  prescribed  by  law  for  the 
purpose  of  giving  effect  to  such  will,  that  any  duty 
or  right  be  created,  transferred  or  extinguished. 
A  testament,  a  contract,  the  appointment  of  a 
public  officer,  a  sale,  a  gift,  the  payment  of  a  debt, 
are  examples  of  transactions. 

'  372.  Essentialia,  naturalia,  and  accidentalia. — 
The  elements  which  make  up  a  transaction  are 
divided  by  writers  on  the  civil  law  into  three  classes, 
as  follows : — 

(1).  Essentialia,  the  essential  or  necessary 
elements,  without  which  there  would  either  be  no 
transaction  at  all,  or  a  transaction  of  a  different 
kind.  For  example,  the  English  law  requires  that 
all  wills  shall  be  in  writing.  A  will  not  in  writing 
is  void,  i.e.  it  is  no  will  at  all.  Writing  therefore  is 
one  of  the  essentialia  of  a  will.  A  contract,  also, 
is  made  by  the  consent  of  the  parties  ;  if  there  is  no 
consent,  there  is  no  contract  <S  Mutual  consent, 
therefore,  is  one  of  the  essentialia  of  a  contract. 
All  the  elements  involved  in  the  definition  of  a 
transaction  are  of  course  essentialia.  Indeed  a  defini- 
tion may  be  regarded  as  merely  a  concise  state- 
ment of  the  essentialia.  On  the  other  hand  most 
kinds  of  contracts  can  be  made  either  in  writing  or 
verbally  at  the  pleasure  of  the  parties.  Writing, 
then,  is  not  of  the  essentialia  of  such  contracts. 
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(2).  Naturalia,  or  such  elements  as  naturally 
and  generally  belong  to  the  transaction,  and  are 
therefore  presumed  to  belong  to  it  in  every  par- 
ticular case,  but  which  may  be  changed  or  dispensed 
with  by  the  agreement  of  the  parties  without 
destroying  the  transaction  or  changing  it  into  a 
transaction  of  another  kind.  Thus  a  common 
carrier  who  takes  goods  to  transport  is  bound  by  an 
implied  contract  to  deliver  them  safely  and  may  be 
responsible  for  them  even  though  they  should  be  lost 
or  destroyed  by  agencies  over  which  he  has  no 
control,  as  by  fire,  or  robbers.  This  implied  con- 
tract is  one  of  the  naturalia,  or  natual  or  ordinary 
incidents,  of  the  contract  to  carry.  But  it  may  be 
varied  by  the  express  agreement  of  the  parties. 
Carriers  in  fact  often  do  stipulate  that  they  shall 
not  be  liable  for  any  losses  caused  by  such  agencies. 

(3).  Accidentalia,  or  those  elements  or  incidents 
which  do  not  usually  and  naturally  belong  to  trans- 
actions of  that  sort,  and  are  not  presumed  to  belong 
to  it  in  every  particular  case,  but  which  are  annexed 
to  particular  transactions  by  the  will  of  the  parties. 
Thus,  if  I  buy  goods  and  agree  to  pay  for  them  at 
the  end  of  a  month,  the  stipulation  as  to  time  of  pay- 
ment is  not  ordinarily  a  part  of  such  contracts,  but 
is  made  a  part  of  this  particular  contract  by  the 
special  agreement  of  the  other  party  and  myself.  It 
is  one  of  the  accidentalia  of  that  particular  contract. 
When  the  parties  by  agreement  make  some  change 
ira  the  naturalia  of  the  transaction,  the  new  provisions 
so  introduced  are  accidentalia  Express  conditions, 
which  are  very  often  inserted  into  transactions,  and 
of  which  I  shall  presently  speak,  are  accidentalia. 

The  distinction  must  be  observed  carefully  be- 
tween the  elements,  parts,  or  incidents  of  the  trans- 
action itself  and  the  duties  and  rights  to  which  it  is 
a  title.     Thus  the  duty  of  a  carrier  to  safely  trans- 
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port  and  deliver  goods  entrusted  to  him  is  not  one 
of  the  naturalia  of  the  contract  of  carriage  ;  though 
the  contract  or  promise  to  deliver  them  safely  is, 
So  the  duty  to  pay  a  debt  is  not  one  of  the  essentia- 
lia of  the  contract  by  which  the  debt  was  created. 
Nor  are  the  mutual  duties  of  husband  and  wife 
among  the  essentialia  or  naturalia  of  the  transaction 
of  marriage. 

This  division  into  essentialia  naturalia  and  acci- 
dentalia  is  not  used  in  the  English  law  ;  but  it  seems 
to  me  to  be  based  on  sound  reason  and  to  be  of 
practical  value,  for  which  reason  I  shall  make  use 
of  it  here. 

I.— ESSENTIALIA. 


1.    Parties. 


373.  Who  may  be  parties. — The.  first  essential  of 
a  transaction  is  proper  and  competent  parties. 

The  presumption  is  that  any  person  is  capable  of 
entering,  into  any  transaction  ;  but  infants,  married 
women,  lunatics,  sailors  and  other  classes  of  persons 
are  subject  to  various  disabilities,  that  is,  are  forbid- 
den or  legally  disabled  from  taking  part  in  certain 
kinds  of  transactions. 

374.  Definition  of  a  party. — A  distinction  must 
be  noticed  between  the  persons  who  take  part  in  a 
transaction  and  the  parties  to  it.  Any  number  of 
persons  may  unite  to/orm  one  party.  Thus,  if  a  part- 
nership or  a  society  composed  of  A.,  B.,  C,  and  D. 
enter  into  a  contract  with  E.,  there  are  only  two 
parties  to  the  contract,  though  there  are  five  persons 
concerned  in  it.  A  party,  then,  may  be  defined  as 
a  person  (natural  or  artificial)  or  a  group  of  persons, 
whose,  will  is  taken  as  a  unit  among  the  essentialia 
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of  the  transaction.  The  meaning  of  this  definition 
will  appear  more  clearly  when  the  rules  regarding 
the  will  of  the  parties  have  been  explained. 


2.    The  will  of  the  parties  expressed 

BY  AN  ACT. 

A.    The  will  of  the  parties. 

375.  Intention  to  create  or  affect  legal  duties. — 
The  will  or  consent  of  one  or  more  parties  is  a  neces- 
sary element  in  every  transaction.  There  must  al- 
ways be  an  intention  of  the  parties  to  create  or  affect 
legal.duties  or  rights.  Thus,  if  I  agree  with  my  friend 
to  go  and  take  a  walk,  our  agreement  is  not  a  legal 
transaction,  because  we  have  no  idea  of  creating  on 
either  side  a  binding  obligation — a  legal  duty — to  go. 

376.  Unilateral  and  bilateraltr ansactions . — Trans- 
actions have  been  divided  into  unilateral  or  bilater- 
al, accordingly  as  the  'will  of  one  party  only  or  of 
both  or  all  the  parties  is  necessary  to  give  effect  to 
them.  Thus  performance  of  a  contract  by  the  sole 
act  of  the  party  bound  to  perform  without  the  co- 
operation of  the  other,  by  which  the  contract  obliga- 
tion is  extinguished,  is  a  Unilateral  transaction.  So 
is  the  making  a  law  by  the  sovereign.  On  the  other 
hand,  a  purchase  and  sale  of  goods  is  a  bilateral 
transaction,  because  the  will  of  both  parties,  the 
buyer  and  the  seller,  must  concur.  % 

There  is  a  very  large  class  of  transactions  which 
are  made  in  accordance  with  the  will  of  one  party 
only,  and  take  their  shape  and  all  their  terms  from 
him  alone,  which  yet  have  no  effect  unless  the  other 
party  assents  ;  but  the  other  party  must  simply 
accept  or  refuse  the  transaction  as  it  stands,  and 
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can  not  change  its  terms  at  all.  Such  is  a  gift  or 
a  testament.  If  a  person  leaves  property  to  me 
by  his  will,  I  need  not  accept  the  property.  He 
can  not  force  the  ownership  upon  me.  The  will 
therefore  has  no  force  unless  the  beneficiaries 
accept  its  provisions  ;  so  that  it  needs  the  consent 
of  both  parties  to  make  it  effectual.  Conveyances 
and  releases  are  of  this  nature.  In  this  class  of 
transactions,  however,  the  assent  of  the  other 
party  is  presumed.  The  transaction  will  take  effect, 
unless  the  other  party  actively  dissents.  They 
often  seem,  therefore,  to  be  dependent  on  the  will 
of  only  one  party ;  and  they  are  usually  called 
unilateral  transactions.  Perhaps  we  may  conve- 
niently distinguish  them  as  quasi  unilateral  tran- 
sactions. 

Bilateral  transactions  are  those  in  which  the 
wills  of  both  parties  actively  concur.  By  far  the 
most  important  class  of  bilateral  transactions  are 
contracts ;  though,  as  we  shall  presently  see,  there 
are  a  few  of  the  so-called  "  formal "  contracts  which 
are  not  bilateral.  When  a  transaction  has  more 
than  two  parties,  it  is  sometimes  called  bilateral 
and  sometimes  trilateral,  quadrilateral,  etc. 

Contracts,  however,  are  sometimes  divided  into 
unilateral  and  bilateral  on  a  different  principle. 
Those  contracts  are  sometimes  called  unilateral 
where  only  one  party  makes  a  promise,  as  if  I  buy 
an  article,  receive  possession  at  once  and  promise 
to  pay  for  it  at  some  future  time  ;  while  those 
contracts  are  called  bilateral  in  which  both  parties 
make  promises,  as  if  A.  promise  B.  to  buid  a  house 
for  him  and  B.  in  return  promise  A.  to  pay  him 
$  1000  when  the  house  is  done.  I  shall  not  use  the 
words  in  this  sense,  however. 

All    transactions  »n   which  the  consent  of  both 
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parties  is  necessary  are  called  agreements,  (a) 
This  includes  both  true  bilateral  transactions  and 
quasi  unilateral  ones,  which  latter  we  may  venture 
to  call,  though  the  phrase  sounds  somewhat  incon- 
sistent, unilateral  agreements.  The  following  table 
may  aid  the  reader  in  understanding  the  above 
distinctions. 

No      agree-  f     Will  of  only  one  party  neces- )      Strictly  uni- 1 
meat.  1  sary.  ]  lateral.  | 

f     Will  of  both  necessary,  butl  #   1-  Unilateral. 

I  only  one  need  be  openly  mani-  I      Quasi    uni-  J 
.  .     1  fested,   the  concurrence  of  the  |  lateral;  J 

ASreement3-j  other  being  presumed.  J  4 

1     Will  of  both  necessary,  and  \      Bilateral.     (Including    tri- 
l  must  be  openly  manifested.  J  lateral,  etc.) 

377.  Will  must  be  free.— -Since  the  will  of  the 
party  or  parties  is  a  necessary  ingredient  in  every 
legal  transaction,  it  follows  that  every  circumstance 
which  prevents  the  will  of  the  party  from  being 
freely  exercised  affects  the  transaction  and  may 
impair  or  wholly  destroy  its  validity.  The  cir- 
cumstances which  prevent  a  full  and  free  action  of 
the  party's  will  may  be  arranged  under  the  two 
heads  of  ignorance  and  fear.  Mere  ignorance  and 
fear,  as  such,  have  no  effect  on  legal  transactions. 
If  I  sell  my  land  for  a  low  price,  not  knowing 
that  there  is  a  gold  mine  upon  it,  the  transaction 
is  nevertheless  valid  ;  and  the  same  is  true,  if  I  sell 
it  because  I  believe  that  the  country  is  going  to 
be  invaded  by  a  hostile  army,  who  will  ravage 
my  land  and  perhaps  take  my  life,  if  I  remain. 
But  in  certain  cases  of  mistake,  or  when  it  is  the 
result  of  misrepresentation  or  fraud  of  the  other 
party,  ignorance  may  affect  the  validity  of  the 
transaction ;  and  so  may  fear  caused  by  what  is 
called  duress  or  undue  influence  exerted  on  one 


(a)     But  testaments  are  not  commonly  so  called. 
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party  by  the  other,  (a)     Mr.  Pollock  (5)   classifies 
these  obstacles  to  free  will  as  follows  : — 

-  Jgnnrante. 

Not  caused  by  the  act  of  the  other  party,  2s 

referred  by  law  to  the  head  of Mistake. 

Caused  by  act  of  other  party, 

Without  wrongful  intention,    .        . .      Misrepresentation. 

With  wrongful  intention, Fraud. 

Fear  er  dependence  excluding  freedom  of  action. 
Not  caused  by  acts  of  other  party  or 

relation  between  the  parties.  (Immaterial) 

Caused  by  such  acts, Duress  or  coercion. 

By  such  relation Undue  influence. 

These  do  not  ever  make  the  transaction  void; 
but,  when  they  have  any  effect  at  all,  they  make  it 
voidable  at  the  option  of  the  injured  party,  that  is, 
he  may  refuse  to  be  bound  by  the  transaction  into 
which  he  was  induced  to  enter  by  mistake,  mis- 
representation, fraud,  duress  or  undue  influence, 
provided  he  make  his  objection  in  time. 

379.  Mistake  has  generally  no  effect. — Mistake, 
as  such,  has  in  most  cases  no  legal  effect ;  that  is, 
the  mere  fact  that  one  or  both  parties  entered  into 
a  transaction  under  a  mistake  as  to  the  existence  of 
a  given  fact,  does  not  usually  affect  the  validity  of 
the  transactions  or  the  duties  and  rights  to  which 
it  is  a  title.  The  exception  and  apparent  exceptions 
are  as  follows:  — 

380.  Fundamental  error. — (1).  Where  it  is  neces- 
sary to  constitute  the  transaction  that  two  parties 
consent  to  the  same  thing,  and  the  mistake  is  of 
such  a  nature  tha*--  it  prevents  them  from  doing  this, 


(<i)  What  is  called  undue  influence  does  not  always  produce  in  the 
party  against  whom  it  is  used  a  state  of  mind  that  can  with  strict 
accuracy  be  called  fear.  Bufthe  division  of  invalidating  states  of  mind 
into  ignorance  and  fear  is  convenient  and  approximately  accurate. 

(b)     Pollock  on  Contr.,  356. 
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This  Mr.  Pollock  calls  fundamental  error,  (a)  Thus 
where  the  defendant  agreed  to  buy  of  the  plaintif? 
certain  cotton  to  arrive  ex  Peerless  from  Bombay, 
and  there  were  two  ships  of  that  name  which  sailed 
from  Bombay  with  cotton  within  a  short  time  of 
each  other,  and  the  defendant  meant  to  buy  the 
cargo  of  the  first  ship  while  the  plaintiff  meant  to 
sell  the  car^o  of  the  second,  there  was  held  to  be 
no  agreement,  (6)  So  where  the  defendant  tele- 
graphed to  the  plaintiff  offering  to  buy  three  rifles, 
and  by  a  mistake  of  the  telegraph  clerk  the  order 
was  transmitted  for  fifty,  which  the  plaintiff  sent,  it 
was  decided  to  be  no  contract,  (c)  In  these  and 
all  similar  cases  the  proposal  accepted  was  in  fact 
not  the  proposal  actually  made.  So  there  may  be 
fundamental  error  if  the  parties  agree  with  reference 
to  a  state  of  things  which  they  both  suppose  to 
exist  but  which  in  fact  does  not.  Here  the  agree- 
ment has  really  no  subject  matter,  and  is  therefore 
wholly  illusory,  a  merely  apparent  agreement. 
This  is  exemplified  in  the  leading  case  of  Couturier 
v.  Hastie,  (d)  where  an  agreement  was  made  to  buy 
a  ship  that  had  been  wrecked  and  totally  lost  before 
the  making  of  the  agreement.  The  court  held  the 
agreement  void.  But  in  order  to  amount  to  fund- 
amental error,  so  as  to  vitiate  the  transaction,  the 
mutual  mistake  must  be  about  a  matter  so  important 
■and  so  intimately  connected  with  the  subject  matter 
of  the  transaction  that  it  can  be  reasonably  presumed 
that  the  parties  intended  to  make  the  existence  of 
the  state  of  things  which  turns  out  not  to  exist  an 
implied  condition  of  their  agreement. 


(a)  Pollock  on  Contr.,  374. 

(i)  Raffles  v.  Wichelhouse,  2  H.  C,  906. 

(O  Henkel  v.  Pape,  L.  R.  6  Ex.,  7. 

(d)  5H.L..673- 
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382.  Mistake  in  expressing  an  actual  agreement. 
(2).  When  the  parties  have  in  fact  agreed  to  the 
same  thing,  but  have  by  mistake  and  accident 
written  down  their  agreement  incorrectly,  a  court 
of  equity,  on  the  application  of  one  party,  will  in 
some  cases  correct  or  "reform"  the  instrument  so 
as  to  make  it  read  as  the  parties  originally  intended. 

383.  Money  paid  under  a  mistake  of  fact. — (3). 
Money  paid  under  a  mistakes  of  fact  can  be  recovered 
back  by  the  person  paying,  but  not  in  general  if 
paid  under  a  mistake  of  law.  Thus,  if  I  send  my 
servant  to  pay  money  to  A.,  and  by  mistake  he 
pays  it  to  B.,  I  can  recover  it  back  from  B.  (a)  But 
if  the  father  of  a  child  who  has  done  an  injury, 
erroneously  supposing  that  he  is  liable  to  make 
compensation  for  the  damage  done  by  the  child, 
pay  the  party  injured,  he  can  not  on  discovering 
that  he  was  not  bound  to  pay  recover  back  the 
money. 

384.  Liabilities  depending  on  the  party's  knowl- 
edge. (4).  Though  not  directly  connected  with  the 
subject  of  legal  transactions,  I  will  remark  here 
that  there  are,  as  we  shall  by  and  by  see,  a  large 
number  of  liabilities  which  depends  on  the  knowl- 
edge of  the  party  of  certain  facts.  If  by  mistake 
he  is  ignorant  of  those  facts,  the  liability  generally 
can  not  arise. 

(5).  There  are  a  few  other  exceptions  to  the  rule, 
chiefly  based  on  something  peculiar  in  the  position 
of  the  party,  which  the  limited  space  at  my  command 
does  not  enable  me  to  merition.  The  reader  is 
referred  to  Pollock  on  Contracts,  Chapter  VIII,  for 
a  very  clear  and  able  discussion  of  the  whole  subject 


(o)    The  form  ox  aclieo  is  awwj>sit  for  money  had  and  receive^. 
See  §.  446, 


304  FIRST   PRINCIPLES   OF   LAW.  §  385. 

of  mistake,  which  is  one  of  considerable  complica- 
tion. 

385.  Misrepresentation  aud  fraud. — Misrepresen- 
tation and  fraud  are  closely  connected.  By  the 
former  is  meant  any  misleading  of  the  one  party  to 
a  transaction  by  the  other.  If  the  misleading  is 
merely  by  silence  .when  the  party  Was  under  no 
special  duty  to  .  speak,  it  generally  has  no  effect. 
This  is  well  illustrated  in  the  case  of  Laidlaw  v. 
Organ,  {a)  That  was  a  contract  for  the  sale  of 
tobacco.  "  On  the  morning  of  the  sale  the  buyer 
knew,  but  the  sellers  did  not  know,  that  peace  had 
been  concluded  between  the  United  States  and 
England.  The  sellers  asked  if  there  was  any 
news  affecting  the  price.  The  buyers  gave  no 
answer,  and  the  sellers  did  not  insist  on  having 
one,  and  it  was  held  that  the  silence  of  the 
buyers  was  not  a  fraudulent  concealment." 

In  some  transactions,  however,  the  utmost  frank- 
ness and  good  faith  are  required,  and  the  mere 
concealment  of  any  material  fact,  even  though 
there  is  no  active  deceit,  is  sufficient  to  make  the 
transactions  voidable.  The  contract  of  marine 
insurance  and  transactions  between  agents  and 
their  principals  in  regard  to  the  business  of  the 
agency  are  examples  of  this  sort  of  transactions. 

Fraudulent  misrepresentation  usually  implies 
intentional  deceit,  or  at  least  deceit  brought  about 
by  the  fault  of  the  party,  sometimes  by  negligent 
ignorance  by  his  having  forgotten  what  he  ought 
to  have  remembered,  {b)  It  does  not  seem  to  me, 
however,  practicable  to  explain  the  nature  of  fraud 
until  that  of  duties  has  been  elucidated.  I  shall, 
therefore,  refer  the  reader  to  the  chapter  on  Primary 

(«)  2  Wheat,  178  ;  Pollock  Contr.  474. 
\i)  Sliti  v.  Croucher,  1  D,  F.  J.,  518. 
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Dirties  for  an  explanation  of  what  is  meant,  by 
fraud ;  merely  remarking  here  that  as  a  general 
rule  a  legal  .ransaction  ,  obtained  by  fraud,  is 
voidable  both  at  law  and  in  equity,  and  the 
perpetrator  of  the  fraud  is  usually  liable  to  a  direct 
suit  for  any  damages  caused  by  the  fraud.  If  there 
is  misrepresentation  by  which  thfc  transaction  is 
induced,  which  yet  ddes-  not  amount  to,  frauds  the 
transaction  is.  valid  at  law .;  but  in  equity  it  will 
sometimes  be  set  aside.  This,  subject  is  quite 
complicated  and  the  law,  is  still  irt  an  unsettled 
condition,  for  whichreason  I  shall,  not  attempt  to 
give  even, a  general  statement  of  the  cases  in  which 
non-fraudulent  misrepresentation  is  a  ground,  of 
rescission.,  (a) 

386.  Duress. — By  duress  is  meant  in  general, the 
threat  of  any  serious  bodily  harm,by  which  a  person 
is  induced  to  enter  into  a  transaction.  It  is,  some- 
times said  the  infliction  of  the  harm  itself  iSi  the 
duress,  but  that  seems  incorrect.  If  A.  shuts  up  B. 
in  a  prison  or  beats  or.  tortures  him  until,  he  signs  a 
contract,  it  is  not  the  suffering  that  he  hasajready 
undergone  at  the  time  that  he  signs,  tbatj  acts  as  the 
inducement  to  sign,  but,  the  fear  that,,  more,,  of  the 
same.kind  willfollow.  The  threats  may  be  pi  injury 
to  the  party  himself,  or  to  his  wife  or  family-  The 
ipjUry  must  be  of  a  serious  bodily  character,  apd, 
according  to  the  strict  rule  laid,  down  in  the  books, 
of  ,a  permanent  character  for  which  compensation 
could  not  be  got  irt  an  action  for  damages.  The 
threat  of  death,  the  loss  of  a  member  of  the  body 
or  disfigurement  may.be  duress,  also  when  the 
party  is  actually  imprisoned^  threat  of  farther 
imprisonment.     Hefe  the,  .damage,  dqne   need  not 

(a)  See  Pollock  on  Contr.,  Ch.  IX. 
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be  irreparable ;  but  the  party  imprisoned  might 
easily  have  been  shut  off  from  any  opportunity  to 
bring  an  action  for  redress,  if  imprisoned  in  one  of 
the  strong  castles  of  the  feudal  nobles,  who  were 
almost  independent  sovereigns  in  their  own 
demesnes  at  the  time  when  this  rule  of  law  took 
shape.  But  mere  threats  of  beating  or  destroying 
property  or  blackening  character  are  not  duress. 
Also  the  threats  must  be  of  evil  to  be  unlawfully 
inflicted,  and  of  which  there  is  so  much  probability 
that  the  prospect  might  well  over-power  a  person  of 
ordinary  courage  and.  firmness. 

387.  Undue  influence. — Duress  avoids  transac- 
tions both  at  law  and  in  equity ;  but  equity  goes 
farther,  and  often  allows  parties  to  avoid  transac- 
tions when  there  has  been  no  actual  duress,  on  the 
ground  of  what  is  called  undue  influence.  This  is 
chiefly  where  the  parties  stand  in  such  a  mutual 
relation  as  enables  one  to  have  a  power  over  the 
other,  which  it  would  not  be  expedient  to  allow 
him  to  use  for  his  own  benefit.  Transactions 
between  parents  and  their  children  to  the  parent's 
benefit,  between  trustees  and,  cestuy  que  trust  to  the 
trustees'  benefit,  between  expectant  heirs  and  money 
lenders,  and  many  others  are  looked  upon  with 
extreme  jealousy  by  courts  of  equity,  and  will  be 
set  aside  unless  the  parties  interested  can  show  that 
they  were  made  in  perfect  freedom  from  imposition 
or  constraint.  Undue  influence  is  closely  akin  to 
fraud,  and  is  often  treated  as  a  species  of  fraud. 

B.    Expression  of  will  by  an  act. 

388.  The  will  of  the  parties. — The  will  of  the 
party  or  parties,  at  least  in  the  view  of  modern  law. 
is    the    very  essence   of  the  transaction.     But  of 
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course,  as  in  all  other  cases,  the  law  can  only  judge 
of  a  party's  state  of  mind  by  his  acts.  So  that  an 
act  is  needed  to  signify  the  consent.  Many  acts 
which  are  titles  to  duties  or  rights  are  not  transac- 
tions. Thus,  if  any  one  unlawfully  takes  my  pro- 
perty, it  creates  in  me  a  right  of  action  against 
him.  But  his  taking  the  property  is  not  a  trans- 
action, because  it  was  not  an  act  done  in  the  manner 
prescribed  by  law.  So  the  birth  or  death  of  a 
person,  though  a  title  to  rights,  is  not  a  transaction, 
not  being  an  act  of  the  person  who  is  born  or  dies, 
but  a  mere  event  which  befalls  him.  This  is  true 
even  though  his  death  is  by  suicide  ;  because  the 
death,  though  the  consequence  of  his  act,  is  not 
an  act ;  and  it  is  the  death,  and  not  the  preceding 
act  which  caused  it,  that  is  the  title  to  his  successor's 
rights. 

389.  How  will  may  be  expressed. — The  will  ol 
the  parties  may  be  manifested  in  various  ways,  that 
is,  by  various  kinds  of  acts. 

If  the  intention  of  the  parties  is  explicitly  stated 
in  appropriate  words,  either  spoken  or  written,  the 
consent  or  the  transaction  is  said  to  be  express. 
But  if  the  intention  of  the  parties,  either  the  matter 
of  their  desire  or  the  fact  that  they  do  will,  is  not 
explicitly  stated  in  words,  but  is  left  to  be  inferred 
from  their  conduct  or  from  words  other  than  explicit 
declarations  of  will,  the  consent  or  the  transaction 
is  said  to  be  implied.  This  occurs  where  a  person's 
actions  admit  of  no  other  reasonable  explanation 
than  that  he  fully  consented  to  the  transaction,  (a) 
The  general  nature  and  kinds  of  implied  transactions 
will  be  most  conveniently  explained  in  connection 
with  implied  contracts,  to  which  place  the  reader 
is  accordingly  referred. 

(a)     Kaufmann's  Mackeldey  &  i6i. 
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39a...  Estoppel  in,  /<zi£.-^-But.this  is,  a  convenient 
.  place  in  which  to  refer  to  the  doctj-ipe  of  estoppel 
in.pais,  AjiLejioppeJ  is.  where  a„party.  is.  forbidden 
by ,  law  to  , deny'  the  existence .  of.;a  certainifact, 
whether  the. .  fact .  really  -  exists,  or  no.t;r  We  have 
already  seen  :that  the  parties  to  a.judgment  can.not 
dispute  the  statements  contained  in  the  record. 
This,  isi  called  estoppel  by, record.  Estoppel  .by 
deedJ  will  presently  explain. 

Estoppel  An  pais,  is  where  a  person  has  inten- 
tionally^-or'  in  some  cases,  by .  negligence— induced 
another- to  believe  in  1  the  existence  of, a. fact,  and 
the.helief  thus,  aroused. has.  been, acted  on*  In.guch 
cases,  the  :peijson.. causing,  the.  belief  is,  not  allowed 
to  deny. the  existence  of  the, fact,  to,,  the  ..other's 
damage. .  If  I  stand,  by ,, and  allow, another  person 
to  sell  a  chattel  of  mine,  as  if  it  were  his  own,  and 
make  no  •objection,.  I  shall,  not  .be  .allowed  to  after- 
wards claim  the  chattel.asmy  own.  I  am  estopped 
to  do  so  :  because  to  aUaw  a  person  to  be  entrapped 
in.suob,  a  manner  into  buying  my;. chattel  andi'then 
to  assert, my  property  rights  and. take  it  away  from 
him,. would,  be  to  perpetrate  a  grossi  fraud.  , 

39L-  Ratification— -If  the  necessary ,  expression 
of/  will  is  given,  by  some  .  unauthorized  ,  person 
assuming  .  to.  act  on  behalf. of  the  party,,;  and,.the 
party  afterwards,  adopts,  and  jratifies..  the  act,  so  done 
for  him,  such  ratification.!  usually  relates,. back,,  as 
the  phrase  is,  and.has  the  same  effect,  as.  a  previous 
consent  provided  the,  party  who  lia.tifies  could  iegally 
do,  the  act  at  the  time  of  the  ratification, 

^392..  Construction  of  transactions. r^-It ,  must  r  be 
borne  in  mind-that,  it  is  not  the  true  and  .secFe$;.will 
of  a  party .  that  determines  the .  nature  .of -.a.  trans- 
action, but  his  will  as  it  sappears  to  be  frqm  :his 
expression  of  it ;  his  expressed  will;"  Of  course  it 
would  not  do  for  the  court  to,  decide  that,  there  was 


§  392-  TRANSACTIONS  :   IN   GENERA*,  309 

no  transaction  and  refuse 'to  enforce1  it,  or  that-the 
transaction  .was  of' a  different  character  from  what 
it  appears  to --be,  whenever  a  party  chooses  to  assert 
that  he^did-not  intend  to  enter  into  the  transaction 
into 'which  he  appears  to -have  entered;  nor  would 
it  irt  most  cases  be  expedient,-  andtherefore  just, 'to 
allow  hifn -to  prove' that  such  was  the  case,- even 
though  he> were*  able  to  produce  other  evidence  than 
his  own  bare  assertion  or  oath.  If  one--  pacty  seeks 
to  enforce-  the  transaction,  and  the '  other-  makes 
suck  an- assertion,  the  court  must  determine,  -  as  it 
determines  other  facts,  whether- any,- and  if  so  what, 
transaction  was  entered  into.  In  other  words,  the 
existence  and'  terms  of  the  transaction  -  are-  -legal 
facts,  and  like 'Other  legal  facts,  "may -differ  some- 
times from  the  actual  facts .  The-  only  way  in  which 
the -coiurt  can  ascertain  the  intention  of  the 'parties 
is  by  considering -their  words  and  conduGt.  Here 
the' rule -is- analogous' to  the  one  which  we  have 
already  mentioned- in  regard  to  acts.  Just  as  every 
manis-presurhed-to  intend  the  natural  a-nd  probable 
consequences-,  of -his" -acts,  so  he  is  presumed  to 
intend-to  enter  'into  'Such  a  transaction-  -as-  t;he-  true 
sense  df  the -words  spoken  or  -acts  done  byhimim- 
plies.  'The  true  sense  is  considered  to  be  the- or- 
dinary-and  natural  sense  of  the- wordsror  facts,-  that 
is,  such  a  sense  a&is  ordinarily  put  upon  them  when 
used  in -the  circumstances  in  which-  the  party  was 
whten  4ie  sued  theta.  If  a  "man  •  uses  words  ■  in  an 
unusual  and  strange-  significati&ivhe  ought  to. make 
sure  that  the  other  .party  understands  Jiow  he  is  us- 
ingi  them';  and  he  -has. -no  reasonable  ground.-to 
complain  if < the- -court  enforces  theta  Against 'him  in 
the;  sense  in  which  he  knew,  or  ought-  to  have 
kn&wto,  ;that :  the  other-  party  would  accept-  thesm. 
"Fori -instance,  suppose,  you  "wrote  "me-  a. -Letter 
offering' to  buy  my  bay  horse,  if-  warranted  sound, 
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and  for  one  hundred  pounds,  and  that  I  accepted 
the  offer ;  whereupon  I  sent  the  horse  to  you  with 
a  written  warranty  as  a  fulfilment  of  the  bargain. 
If  we  were  to  dispute,  whether  the  warranty  I 
offered  you  was  such  a  warranty  as  was  con- 
templated, the  court  would  hear  what  you  and  I 
had  to  say  as  to  the  meaning  of  the  contract,  and 
our  respective  intentions  and  expectations ;  but 
would  in  all  probability  decide,  that  the  sort  of 
warranty  which  I  was  bound  to  give  was  the  usual 
warranty  in  such  cases ;  that  being  the  warranty 
which  a  man  of  ordinary  sense  and  understanding 
would  expect  under  the  circumstances.  If  indeed, 
after  having  agreed  to  purchase  my  bay  horse,  you 
wanted  to  make  out  that  your  intention  was  to 
purchase  my  brown,  the  court  would  scarcely  listen 
to  you.  Suppose,  however,  that  I  have  two  bay 
horses,  and  you  insisted  you  had  bought  one,  whiles 
I  insisted  you  had  bought  the  other.  On  the  words 
of  the  promise  itself  it  would  be  impossible  to 
discover,  whether  we  really  intended  the  same  or 
different  horses ;  and,  if  the  same,  which;.-  But  a 
very  little  further  inquiry  would  probably  clear  up 
the  whole  matter.  It  might  turn  out  that  of  my 
bay  horses,  you  had  had  one  sent  to  you  to  look 
at ;  that  you  had  offered  me  seventy  five  pounds  for 
this  bay  horse,  and  that  I  had  insisted  on  having 
one  hundred.  And  if  nothing  had  ever  passed  be- 
tween us  about  the  other  horse,  and  your  offer  of 
one  hundred  pounds  for  my  bay  horse  followed 
close  upon  this  negotiation,  there  would  be  no 
doubt  all  that  you  would  be  considered  to  have 
bought  the  bay  horse  which  had  been  sent  to  you 
for  inspection.  And  the  judge  would  come  to  this 
conclusion,  not  because  he  is  certain  that  was  what : 
I,  or  you,  or  both  of  us  understood  or  intended. 
He  has  no  means  of  ascertaining  that.      He  con- 
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eludes  that  no  reasonable  man  would  suppose  that 
in  that  letter  any  other  horse  was  referred  to,  and 
he  fixes  upon  that  horse  accordingly,  (a)  In  some 
cases  the  natural  meaning  of  the  words  may  be 
departed  from,  for  instance,  when  they  would  make 
the  agreement  illegal  or  even  very  oppressive  or 
inequitable-;  also  a  custom  may  give  a  word  a 
special  meaning  in  relation  to  some  particular 
subject  matter  different  from  its  common  meaning. 
Thus  in  one  case  a  party  was  permitted  to  prove 
that  the  phrase  "  a  thousand  of  rabbits  "  as  used  by 
dealers  meant  twelve  hundred  rabbits,  {b) 

393.  Force  of  written  documents. — If  the  parties 
have  reduced  their  transaction  to  writing,  the  fixed 
rule  of  law  is  that  their  intention  shall  be  asertained' 
from  the  writing ;  that  is,  they  are  conclusively 
presumed  to  have  intended  what  by  the  true  sense 
of  the  writing,  when  interpreted  according  to  the 
rules  •  of  construction  laid  down  in  the  law,  they 
appear  to  have  intended.  Of  this  rule,  which  is 
really  a  rule  of  evidence,  I  have  already  spoken. 
However,  if  the  words  of  a  transaction  by  mistake 
are  wrongly  written  down,  and  one  party  attempts 
to  enforce  the  apparent -transaction  contained  in  the 
writing,  a  court  of  equity  as  we  have  seen,  will  reform 
the  instrument.  Instrument  is  the  general  name 
for  a  document  in  which  a  legal  transaction  is 
reduced  to  writing. 

3.  Form. 

394.  Formal  and  formless  transactions. "-Txxas,- 
actions  are  either  formal  or  formless.  We  have 
seen    already    that    the     essential    element  .of   a 

(a)    Markby"s  Elements  of  Law,  §§  175,  176. 
(<J)    Smith  v.  Wilson,  3  B.  &  Ad.  ft  6. 
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transaction  i3  the  will' of  competent  parties  signified 
by  some  act.  'Now  in  general 'the"  law  does  not 
pres'crible  the  way  in  "which  the'  wilP  of  'the  parties 
shall  be  signified,'  or,  what  amounts  to  the  same 
things,' 'it  does  not  pres'crible  by  what'  kind  of 
evidence -'the  assent  shall  be  proVed  to  exist. 
Any  act  whatever',  'or  in  many  cases,  as  in  the  "case 
of  an  estoppel  in  p'dis  just  mentioned,  an  omission 
to  act;  if  intended  by  the  parties'  to  be  an  expres- 
sion of  their  Will,  is  sufficient.  When  the  will  may 
be  thus' '  manifested;  by  'any  appropriate  words  or 
acts,  the  transaction'1  is  formless.  The  vast  ma- 
jority' of  transactions  are  formless.  But  in  a  few 
cases  the  law  requires  that  the  will  should  be  signifi- 
ed in  some  particular' rhan'h'er,  by  the  Use  of  certain 
forms  or  'ceremonies  particularly  prescribed'by  law; 
and  if  these  are'  not  observed  the  transaction  is 
usually  entirely  void.  Thus  a  testament,  by 
English  law,  must  be'  made1  in  writing  and'  be 
sigrfed1  by  the  testator  and  witnessed  by  the  signa- 
tures" of  a  certain  number  of  witnesses,  generally 
three.  If  any  :of  these  requisite  forms-'  are  omitted, 
the  instrument  is  entirely  void,  even  though1  the 
actual  'intention  of  the'  testatbr  in  disposing' of  his 
property  appears1  perfectly  plain-'  and  undoubted. 
So  the  dwn'ership  of  land  can  '  only  be  transferred 
from  one  person  to  another  by  means  of  the 
peculiar  kind  of  written  instrument  called  a  deed. 
Marriage,  also,  is  generally  invalid  unless  performed 
in  certain  prescribed  ways  -A  transaction  that 
requires  to  be  made  in  a  particular  form,  that  is, 
where  the  parties  must  express'  their  consent  in 
a  pstrticularwayv  is  c'alleda'  formal  'transaction. 

395.  Forms ■'■' "gone  through  with  by  mistake. — 
I  have  said  that  in  this  class  of  transactions  the 
consent  of  the  parties  must  ■  be  signified  by  the  use 
of  prescribed  forms  ;  and  this  is  undoubtedly  the 
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theory' of  the  modern  law.  The  forms  themselves 
have  no  intrinsic  or  independent  efficacy,  but  are 
only  of  importance  as  indicating  the  conseht  which 
is  the  really  vital  element  of  the 'transaction. 
Accordingly,  as  a  general  rule,  if  the  forfris  have 
been  gone -through  with  by  mistake  without  any 
real  'consent,  a  court  of  equity, ■'  and  sometimes  a 
court"  of  law,  can  treat  the  transaction  as  void,  or 
can  set  it  aiside  and  restore  the  parties  to  the 
situation  in  which 'they  were  before  the  transaction. 
The  rectification  of  instruments,  of  which  I  have 
already'  spoken,  is  an  example  of  this.  So  in 
TharOughgoods'  case  :{a)  an  unlettered  man  was 
indiiced  to  sign  a' deed,  a  kind  of  formal  transaction, 
by  being  told  that  it  was  a  -release  of  certain 
specific  claims  that  he  had  agairisf  another  party 
for  Tent.  In  fact  it  was  a!  release  of' all  of  his 
claims  against  that  'party.  In  this  ease  there  was 
a  consent  to  release  the  claims  for  rent,  but  no 
consent  to  release  the 'other  claims;  'but- the  form 
used  was  sUch  as  to1  express  aconsenttorelea.se 
all  claims.     The  deed  was  held  void. 

396.  Ancie'nt  view  of  'formal  transactions. — But 
in  afactfent  and  ruder  times  the  theory  of  the  law 
seems  to  have  been  different.  '  It  was-  then  con- 
sidered "that  the'  essence  fcof  a  formal  transaction 
lay  in  the  forms  themselves,  and  if  the  proper 
forms  had1 'beeh  gone  through  with,  it  made  no 
difference  at  all  tvhether  there  was  any  true  corisent 
of  the  parties  or  not.  The  ■  forms  themselves 
were  the  transaction.  This  was  the  case'  in  the 
early-  Rorrian  law,  as  is1  well  explained  by  Mr. 
Maine,  {b)  and  probably  in  the  English   law,  as 


(a)    2  Co.  Rep.  9.  i.i  Pollock  on  Contr.,  375. 
(<!>)    Maine's  Anc,  Law,  5th  Eng.  Ed.  p.  309. 
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appears  from  the  old  rule  that  a  person  might  in 
some  cases  be  bound  by  a  contract  in  writing 
sealed  with  his  seal  even  though  the  seal  had  been 
affixed  by  an  unauthorized  person,  (c)  and  also 
from  the  fact  that  the  kind  of  formal  transaction 
most  commonly  used  in  the  English  law,  and  used 
in  ancient  times  much  more  frequently  than  at 
present,  is  called  simply  a  "deed,"  i.e.  an  "act," 
"  transaction."  A  deed,  I  will  state  here,  is  a 
transaction  expressed  in  writing  and  sealed  with 
the  parties'  seals.  Now  it  is  frequently  said  by 
both  courts  and  text-writers,  in  speaking  of  con- 
tracts made  by  deed,  that  in  the  case  of  written 
contracts  which  are  not  sealed,  i.e.  which  are  not 
deeds,  the  writing  is_ only  evidence  of  the  contract 
and  not  the  contract  itself.  It  may  be,  as  will  be 
seen,  the  only  evidence  of  the  contract  which  is 
admissible,  but  still  it  is  evidence  and  nothing 
more.  The  true  contract  is  in  the  mutual  consent 
of  the  parties.  But  a  deed  is  regarded  as  being 
itself  the  contract ;  not  mere  evidence  of  it.  This 
is  plainly  a  relic  of  the  older  theory.  It  does  not, 
however,  prevail  in  equity,  but  only  at  law.  It  is 
accordingly  a  rule  of  pleading  at  law,  that  if  a 
party  brings  a  suit  to  enforce  a  contract  not  under- 
seal,  but  which  happens  to  be  in  writing,  he  need 
not  say  any  thing  about  the  writing  in  his  declara- 
tion even  though  it  is  the  only  admissible  evidence 
by  which  such  a  contract  could  be  proved  ;  it  is 
enough  for  him  to  declare  that  there  is  such  a 
contract.  But  if  he  sues  on  a  formal  contract,  he 
must  plead  the  written  instrument  specially,  that  • 
is,  must  state  that  there  is  such  an  instrument  and 
describe  it,  and  allege  in  his  declaration  specially 
that  all  the  forms  have  been  observed.     In  case  of 

It)     Pollock  on  Contr.,  122. 
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a  deed;  it  was  formerly  necessary  to  allege  also  that 
he  had  the  deed  ready  to  produce  in  court,  which 
was  called  makings  a  profert  of  the  deed. 

?ff]  ..Why  forms  are  required. — Forms  are  re- 
quired by  law  for  several  reasons  ;  chiefly  to  induce 
caution  and  deliberation  in  entering  into  important 
transactions,  or  to  furnish  permanent,  accessible 
or  trustworthy  evidence  that  the  transaction  was 
really  entered  into  or  what  the  terms  of  it  were. 
.  398.  Various  forms.  i~  Mancipation.— -The 
forms  that  have  been  used  in  various  times  and 
places  are  exceedingly  diverse.  In  rude  times, 
when  the  art  of  writing  was  unknown  or  not 
commonly  practiced,  symbolic  ceremonies  were 
performed  in  the  presence  of  witnesses.  The  most 
celebrated  of  these  was  the  mancipation  of  the  old 
Roman  law,  used  for  sales  and  afterwards  for  other 
transactions,  in  which  the  buyer,  in  the  presence 
of  witnesses,  took  the  article  bought  into  his 
possession  and  struck  a  pair  of  scales  with  an  ingot . 
of  copper,  which  he  then  gave  to  the  seller,  the 
ceremonies  evidently  symbolizing  the  ancient  prac- 
tice of  weighing  out  the  price  of  the  article,  that 
had  prevailed  in  still  ruder  times  when  coined 
money  was  unknown. 

399.  2.  Livery  of  seizen. — Another  almost  equal- 
ly celebrated  form  was  the  livery  off  seizen,  or 
delivery  of  possession,  by  which,  before  the  time 
of  written  deeds,  ownership  of  land  was  transferred 
by  the  English  law.  The  buyer  and  seller  went 
upon  the  land  with  witnesses,  and  the  seller  de- 
livered to  the  buyer  a  bit  of  turf  or  a  twig,  some 
small  part  of  the  land,  as  a  symbolic  delivery  oi 
possession  of  the  whole. 

400.  3.  Sealing- — Afterwards  when  writing  came 
more  into  use  but*  was  chiefly  confined  to  the 
clergy    and'   other  learned   men,    it   became   the 
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practice  t6  haVe' transactions  drawn  up 'in  writing 
by  some  such  person  or  'by  a  clerk  orscriveti'er, 
and  the  parties  would1  then  authenticate1  it  with 
their-  seals'  instead  of  their  signatures,- as  is1  now 
the  case.  A  writing  sO sealed,  as  I  -have  said,  was 
called  a  deed,  and1  the  writings  and  sealing  are 
forms  on  which  the  common  law'  has  always  'laid 
great  stress. 

401.  4.  Writing  and :  signing.— At  rthe  present 
time  the"  most  usual  form-  is  writing  and 'signing, 
nearly  all  the  formal  transactions  now  known  to 
the  English'  law  are'  necessarily5 ; in  writing.'  (a) 
It  must  be  observed  that'  writing  is  never  a  form 
unless  it  is  required  b'y^  law.  ■  If  a  transaction  is 
capable  of  being  done  verbally,  as  is'  the^  ease 
with  most 'contracts,  but  the  ;pafties  choose  to*  put 
it  into  ■'  writing,  it  is  not  thereby  made  a  formal 
contract. 

402.  j.  Attestation  by -witnesses .-"Another  form 
very  much  used  is  attestation  "by  witnesses.  When 
a  person  executes  a  written  'instrument,  i.e.  signs 
and,  if  it  be  a 'deed,  seals  it, [it  is  very  common  to 
have  persons  who'  have-  seen  .him  execute  make 
a  written  certificate  at  the-  foot  of  the  instrument 
that  the  party  did  really  execute  it  iA  their  presence, 
which  certificate  they  sign. 

403.  6.  Acknowledgment.— Sometimes  a  party 
is  required  to  acknowledge  a  written  instrument 
before  a  magistrate,  that- is,  to  take  the; instrument 
before  the  magistrate  and  declare  that  he  has -really 
executed  it  and  that  it  is1  a  geftuine:  instrument,  and 
sometimes  that  he'  has1'  executed  it  freely.  The 
magistrate  makes'  a  certificate  of  the -fact  on  the 
document. 


Ul    Marriage  is  an  exception  to  the  statement  as  it  stands. 
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404,  7.  Recording- — Another  form  that  is 
occasionally  required;  is  that  the  written  transaction 
should; be  recorded  in  some  publio  office  or; among 
the  records  of  a  court.  By. the  civil  1, law-  many 
instruments  are  required  tobe,  or,  may  be,  deposited 
with  a  notary  public  (a)  and-  are  recorded  by  him. 

405.  8.  -t^Other  forms,. — Other  forms  are 
occasionally  required,  which  need  not  be.  described 
here. 

4Q&  Mer,gw. — In  general, .  when  an  informal 
transaction :  ha>s-  been  entered  into  in  relation  to  a 
particular  matter,  and  afterwards  a,  formal-  one  is 
performed  about  the  same,  matter,  covering  the 
same  ground  as  the  first,  the  informal  transaction 
is  merged,  as  the  technical  phrase  is,  that  is.,;  lost  or 
extinguished,  in-  the  formal  one,  which  is  substitut- 
ed for  it,  so  that  the  former  has  no  longer  any 
force.  Thus,  if  I  borcow-  money  on-  a  verbal 
promise  to  repay  it,  which  is  aninformal  transaction, 
and  afterwards  give  the  creditors  deed  promising 
to  repay  the  money,  the  original  promise,  oniwhich 
he:  might  .have  maintained  an  action.of  assumpsit 
against  me,  is.  merged  in  the  deed,  and  if  he  sues, 
he  must  bring .aniaction  of  covenant,,  relying  wholly 
on  the  deed..  So.  any  kind  o£a  contract  which  has 
been  sued  on  is.  mergedin  thejudgment. 

4Q7.' — Quasi  formal  transactions.. — There  is  also 
a  class  of  transactions;  which  may  be  called,  quasi 
formal,  where  the  use  of  forms  is  requiredito  make 
thettransaction, valid. for  certain  purposes  ;  but;  even 
if  the  prescribed  forms  are  orjiitfced,  the  transaction 
may.  still  be  valid  for  other- purposes.    This  is.  the 

(a)  Notary  or  Notary  Public  is  an  officer  who  takes  notes  of  anything 
which  may  concern  the  public  ;  he  attests  •  deeds  or  writings  to  mako 
them  authentic  in.  another  country;  butii principally  in.  mercantil' 
affairs,  as  to  make  protests  of  bills  of  exchange,  && 
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cage  with  certain  contracts  which  are  required  to  be 
in  writting  by  the  statute  of  frauds,  of  which  I  have 
already  spoken  in  the  first  chapter  and  shall 
presently  speak  more  at  large  when  I  come  to 
contracts.  If  they  are  not  in  writing,  no  suit  can 
be  brought  to  enforce  them,  but  they  are  still  so 
far  valid  that  their  existence  is  a  good  consideration 
for  a  subsequent  promise  to  perform  them,  (b) 
Also  in  these  quasi  formal  transactions  the  form, 
the  writing,  however  essential,  is  only  evidence, 
and  does  not  constitute  the  transaction  itself. 
Therefore  in  pleading  it  is  never  necessary  to 
allege  that  the  forms  have  been  observed, — e.g. 
that  the  instrument  is  in  writing — ,  that  being 
merely  matter  of  evidence. 

408 .  Unilateral  and  bilateral  formal  transactions . 
The  distinction  between  unilateral  and  bilateral 
transactions  explained  already  needs  special  notice 
as  applied  to  formal  transactions.  Since  the  will 
of  the  parties  is  only  expressed  by  means  of-  the 
forms,  a  formal  transaction  is  bilateral  if  the  forms 
are  gone  through  with  by  both  parties,  and  uni- 
lateral if  only  one  party  executes  the  forms 
Several  kinds  of  contracts,  therefore,  which  are 
contained  in  deeds,  promissory  notes  or  other 
formal  instruments,  which  are  executed  by  only 
one  party,  fall  within  the  class  of  {quasi)  unilateral 
transactions,  though  contracts  '  in  general  are 
bilateral. 

409.  Deeds. — Among  the  most  common  and 
important  kinds  of  formal  transactions  in  the 
English  law  are  deeds.  A  deed  is  a  transaction 
reduced  to  writing  on  paper  or  parchment  and 
sealed  and  delivered  by  the  maker.     Signature  was 

(#)  For  an  explanation  of  what  is  meant  by  a  consideration,  see  the 
•abject  of  contracts  in  the  latter  part  of  this  chapter. 
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not  at  common  law  necessary  to  a  deed,  but  now  it 
probably  is  in  most  of  the  United  States.  A  seal 
was  anciently  required  to  be  impressed  on  some 
adhesive  substance,  usually  wax,  affixed  to  the 
paper  or  parchment ;  but  now  private  seals  are 
usually  made  by  merely  sticking  on  a  bit  of  wafer 
or  paper,  or  in  some  of  the  United  States  by  a  more 
scrawl  with  the  pen  or  the  letters  (L.  S.)  But  a 
seal  is  still  necessary  to  constitute  a  deed.  Any 
act  by  which  the  maker  of  the  deed  signifies  his 
intention  to  commit  the  deed  to  the  other  party  is 
a  delivery.  It  may  be  done  without  any  words,  or 
on  the  other  hand  by  words  only.  A  deed  takes 
effect  from  the  time  of  its  delivery,  without  regard  ■ 
to  the  date  written  in  the  deed.  Sometimes  a  deed 
is  delivered  to  a  third  person  to  be  delivered  by 
him  to  the  person  for  whom  it  is  intended.  If  the 
latter  delivery  is  not  to  be  made  until  some  condi- 
tion is  performed  the  deed  is  called  an  escrow. 
Thus,  if  I  make  a  deed  to  A.  and  give  it  to  B., 
telling  him  to  deliver  it  to  A.  as  soon  as  the  latter 
shall  have  paid  me  one  hundred  dollars,  the  deed 
is  an  escrow.  Deeds  are  sometimes  required  to  be 
witnessed  or  acknowledged  or  both.-.  In  some  cases 
deeds  are  farther  required  to  be  recorded  ;  but  this 
does  not  make  the  deed  a  record  in  the  technical 
sense  ;  the  record  copy  is  only  a  copy,  of  no- force  in 
itself;  the  original  deed  alone  is  valid.  These 
additional  formalities  of  witnessing,  acknowledging 
and  recording  are  most  common  in  the  case  of 
deeds  of  conveyance  of  land.  Whenever  necessary 
they  are  a  part  of  the  form  of  the  transaction. 

410.  Indentures  and  deeds  /<?//.^Deeds  are  of 
two  sorts,  indentures  and  deeds  poll.  An  indenture 
is  a  deed  that  is  executed  by  both  parties,  and 
usually  contains  reciprocal  promises.  For  example, 
A.  promises  to  let  a  house  to  B.  for  a  certain  time, 
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and  ;B;:  promises  to  pay  the  rent-,  both  parties 
putting  their  seals  ■  to  the  deed.  Usually-one  copy 
of  the  indenture  is  made  for-  each  party.  Iii  ancient 
times  it  was  practice  ,to  write  the  two  eopkis  on  one 
sheet  of  parchment  and  then  cut  the  sheet  in  two 
between  them  hi  a  zig-zag  or-  indented  line,  whence 
the  .na.me  indenture  ;■  but  that  is  not-  now.  done.  An 
indenture,  of  •  course,  is  a  bilateral  transaction: 
indeed  it  may  be  regarded  as  the  very  type  of  such 
transactions.         .: 

A  deed  poll  is  executed  by  only  one  party,  and 
usually  contains  promises  by 'him  only;  as,  for 
example,  if  A.  makes  a  deed  promising  to  pay  B. 
one.  thousand  dollars,  B.  on  his  part  making 'no 
promise  at  all*  and  not  putting  his  seal  to-the-deed. 
The  parchment  on  which  such  a  deed  was  written 
was  not  in  old  times  cut  zigzag,  but  "polled";  or 
cut  straight  across, 

41 1.  Bonds. — A  bond,  or  obligation,  is  a  peculiar 
kind  of  deed  poll  containing- a  contract;  notmow 
so  often  used  as  in  ancient  times.  By-it- the  person 
making  the  deed,  called  the  obligor,  first  promises 
the  other  party,  called  the  obligee,  to -pay  him  a 
sum  of  money;  and  then  follows  a  provision  or 
condition,-  that  if  he  does  some  other-  specified  act 
the  bond  shall  be  void.  The  object  of  a  bond  is  to 
compel  the  obligor,  to  do;  the  act  named  in  the 
condition  ;  that  is  the  act  really  contracted  for  ;  but 
in  form  the  bond  is  a  contract  to  pay  money  on 
condition  that  the  act  is  not  done.^-Thepart  of  the 
bond  containing  the  promise  to  pay  money  is  called 
the  penal  part,  and  the  sum  of  money  agreed  to 
be  paid  the  penalty -.  According  to  the  letter-of  the 
bond,  if  the  obligor  faiils  to  perform  the  condition 
he  must  pay  the  whole  penalty,  which  is  usually 
made  much  large*  than  -the,  value  of  the  act  to  be 
performed  ;  bnt  courts  of  equity  from  a  very,  early 
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date,  and  in  modem  times  also  courts  of  law,  relieve 
against  this  penalty,  and  the  obligee  can  only  get 
his  actual  damages.  The  proper  action  to  enforce 
a  bond  is  an  action  of  debt. 

412.  Uses  of  deeds. — A  deed  is  a  form  into 
Which  transactions  of  Various  sorts  may  be  thrown. 
Contracts,  conveyances,  and  releases  may  be  made 
by  deed.  For  this  reason  deeds  are  described  here, 
in  connection  with  the  general  subject  of  forms, 
rather  than  in  the  part  of  this  chapter  which  is 
devoted  to  particular  kinds  of  transactions.  But  a 
bond  is  always  a  contract. 

A  person  who  has  made  a  deed,  in  any  future 
controversy  with  the  other  party  to  it,  is  usually 
held  bound  by  the  statements  contained  in  the 
deed,  and  will  hot  be  allowed  to  dispute  them 
or  prove  them  untrue.  This  is  called  estoppel 
by  deed. 


4.    Legality. 

413.  Effect  of  illegality. — The  last  of  the  essen- 
tialia  of  transactions  is  that  they  must  not  be  in 
violation  of  law. 

If  a  transaction  is  illegal  it  is  usually  not  merely 
voidable  but  quite  void.  The  law  will  in  no  way 
recognize  transactions  entered  into  in  defiance  of 
its  prohibitions :  it  will  not  only  refuse  to  enforce 
them,  but  will  not  even  render  any  assistance  to 
either  party  in  any  matter  growing  out  of  the  illegal 
transaction.  Thus  in  a  recent  English  case,  to 
which  I  am  not  now  able  to  refer,  it  was  decided 
that  a  society  (a  trade-union)  formed  for  ah  illegal 
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purpose  had  no  remedy  against  one  of  its  officers 
who  had  embezzled  the  funds  of  the  society  in  his 
charge.  This  principle  is  expressed  in  the  maxim 
"  In  pari  delicto  potior  est  conditio  defendentis  ''l 

414.  Executed  illegal  transactions. — A  consequ- 
ence of  the  rule  that  the  law  will  not  interfere  to 
aid  either  party  to  an  illegal  transaction  is  that 
when  the  transaction  is  fully  executed  it  can  not  be 
undone,  and  is  therefore  in  most  cases  practically 
valid  between  the  parties,  notwithstanding  its 
illegality.  Thus  a  conveyance  made  for  an  illegal 
purpose  is  usually  good  between  the  parties.  If  A., 
for  the  purpose  of  defrauding  his  creditors  by 
turning  his  property  into  money  and  concealing  it, 
so  that  they  can  not  get  at  it,  makes  a  contract 
with  B.,  who  knows  of  his  fraudulent  purpose,  to  sell 
him  his  house,  the  contract  is  illegal  and  void.  B. 
can  not  compel  A.  to  convey  the  house,  or  sue  him 
for  damages  if  he  fails  to  perform  his  contract. 
But  if  A.  in  pursuance  of  the  agreement  actually 
does  convey  the  house  to  B.,  B.  becomes  the  owner 
and  A.  can  not  get  back  his  house.  So  the  convey- 
ance, though  for  an  illegal  purpose,  is  practically 
valid.  But  where  one  party  has  taken  advantage 
of  thf  other's  necessity  to,  as  it  were,  force  him  to 
make  the  illegal  transaction — i.e.  when  parties  are 
not  in  pari  delicto — a  court  will  usually  interfere 
to  protect  the  party  less  in  fault  by  rescinding  the 
transaction.  This  will  also  sometimes  be  done 
when  property  has  been  conveyed  to  be.used  for  an 
illegal  purpose,  but  has  not  been  actually  so  used. 
in  order  to  encourage  parties  to  repent  of  their  un- 
lawful designs. 


1  Seep.  ix. 


i4I5_4lS"  TRANSACTIONS  :  IN  GENERAL.     323 

II.— NATURALIA. 


415.     No     common     naturalia. — There    art      no 
naturalia  common  to  all  transactions. 


III.— ACCIDENT  ALIA, 


1.  Modality. 

416.  Meaning  of  modality. — Transactions  differ 
as  to  their  modality  z'.?:  "the  manner  and  conditions 
under  which  they  shall  be  and  continue  oblig- 
atory, (a) 

417.  Conditions. — The  validity  and  efficacy  of  a 
legal  transaction  may  be  made  to  depend  on  a 
condition  (conditio) ;  by  which  is  understood  in  the 
proper  sense  of  the  word  every  event  that  is  uncertain, 
future  and  not  belonging  to  the  very  nature  of  the 
transaction."  (b)  Conditions  may  be  inserted  into 
the  transaction  expressly,  or  they  may  be  implied. 

The  most  important  division  of  conditions  in  the 
English  law  is  into  conditions  precedent  and 
conditions  subsequent. 

418.  Conditions  precedent. — A  condition  pre- 
cedent is  one  that  must  happen  before  the  duty  or 
rights  created  or  transferred  by  the  transaction,  or 


(a)  Kaufmann's  Mackcldey,  §  170. 

(b)  Idem,  §  181. 
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some  of  them,  can  begin  to  exist  or  can  be 
transferred ;  in  other  words,  it  is  a  part  of  the  title 
on  which  rights  begin  or  are  transferred.  Thus,  if 
A-.  dies  and  leaves  by  will  an  estate  to  B.,  provided 
he  first  takes  A.'s  name,  the  taking  the  name  of  A. 
by  B.  is  a  condition  precedent  to  his  getting  the 
estate.  He  can  not  get  it  till  he  takes  the  name. 
If  A.  agrees  to  build  a  house  for  B.  on  such  a  place 
as  B.  shall  designate,  he  is  not  bound  to  build  it 
until  B.  has  designated  the  spot.  The  designation 
of  the  spot  by  B.  is  a  condition  precedent.  So  if  a 
person  agrees  to  settle  an  estate  on  his  nephew  if 
he  shall  marry  a  certain  lady,  tb<s  marriage  is  a 
condition  precedent.   -$* 

419.  Conditions  subsequent. — A  condition  subse- 
quent is  an  event  provided  for  in  the  transaction  to 
be  a  title,  on  which  the  duties  and  rights  created  by 
;he  transaction,  or  some  of. them,  may  come  to  an 
end.  Thus,  if  A.  convey  his  property  to  B.  on  condi- 
tion that  B.  shall  support  him  as  long  as  he  lives, 
B.'s  affording  him  support  is  a  condition  subsequent 
to  his  right  to  retain  the  property.  A  very  com- 
mon instance  of  a  condition  subsequent  is  found 
where  land  is  conveyed  with  a  condition  that  it 
shall  or  shall  not  be  used  in  certain  ways,  as  that  a 
church  shall  be  built,  or  no  intoxicating  liquor  shall 
be  sold,  or  certir  n  trades  shall  not  be  carried  on 
upon  it.  Here  the  person  to  whom  the  land  is 
conveyed  becomes  at  once  the  owner ;  and  so  long 
as  he  observes  the  condition,  he  can  not  be 
disturbed  either  in  his  ownership  or  in  any  use  that 
he  may  see  fit  to  make  of.  the  land  ;  but  if  he  fails 
to  perform  what  the  condition  requires,  if  he  breaks 
the  condition,  the  original  owner  of  the  land  may 
again  take  possession. 

420.  Conditional  limitations. — Theri.  is  a  peculiar 
k?nd  of  condition   subsequent  called  a  conditional 


§§42I-423-   TRANSACTIONS  :   IN  GENERAL.  325. 

limitation.  As  it  only  occurs  in  connection  with 
property  rights,  it  will  be  more  conveniently  treated 
of  in  connection  with  them. 

421.  Conditions  in  the  civil  law. — In  the  civil  law 
conditions  precedent  and  subsequent  are  called 
respectively  suspensive  and  resolutive  ;  and  condi- 
tions that  depend  on  the  ability  or  will  of  the  party 
whose  rights  depend  upon  them  are  called  potes- 
tative, such  as  a  condition  to  assume  another's 
name  or  not  to  sell  intoxicating  liquors  ;  those  that 
depend  on  other  events,  as  when  a  piece  of  land 
is  given  to  A.  to  be  his  forever  provided  B.  does 
not  have  a  son,  are  called  casual ;  and  those  that 
depend  on  bcth  are  called  mixed-. 

422.  Dies. — The  parties  may  specify  a  time  at 
which  the  effect  of  the  transaction  is  to  begin  or 
end.  There  is  no  special  name  for  such  a  time  in 
English  law.  In  the  civil  law  it  is  called  dies.  A 
time  at  which  the  duties  and  rights  are  to  begin  is 
called  dies  a  quo,  that  at  which  they  are  to  end  is 
dies  ad  quern.  Tfiese  two  latter  phrases  are  occa- 
sionally used  in  English  law.  A  time  of  which  it  is 
known  that  it  will  certainly  come,  and  when  it  will 
come,  is  dies  certus ;  if  either  or  both  of  these  is 
unknown  it  is  dies  incerlus.  Dies  incertus  is  a 
condition  precedent  if  it  is  dies  a  quo,  subsequent 
if  dies  ad  quern.    ■ 

423.  Transactions  not  admitting  of  dies  or  condi- 
tion. There  are  many  transactions  that  do  not 
admit  of  either  dies  or  condition.  Marriage  is  such 
a  one.  Two  persons  can  not  be  conditionally 
married,  or  married  so  that  the  marriage  relation 
will  cease  on  the  happening  of  a  particular  event, 
nor  can  they  go  through  any  ceremony  which  will 
have  the  effect  of  making  them  husband  and  wife 
at   some    future   day.      Either    the    transaction    is 
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utterly  vain  and  of  no  force,  or  else  the  parties  are 
at  once  and  unconditionally  married. 

424.  Demonstration. — In  written  transactions, 
such  as  wills,  deeds  and  written  contracts,  persons 
and  things  are  sometimes  designated  not  by  their 
names,  or  not  by  those  alone,  but  by  a  description. 
This  called  a  demonstration.  "My  son,  John," 
"The  oldest  son  of  B."  are  examples  of  demonstra- 
tions. In  general  an  incorrect  demonstration  does 
no  harm,  if  the  person  or  thing  really  intended  can 
be  made  out.     "Falsa  demonstratio  non  nocet."1 

425.  Confirmation. — This  applies  to  no  transac- 
tions but  contracts.  I  will  therefore  postpone  the 
subject  till  I  come  to  speak  of  the  accidentalia  o( 
contracts. 


*    See  P.  viii 
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PART  SECOND.     PARTICULAR  KINDS 
OF  TRANSACTIONS 


I. — Contracts/ 

K.     ESSENTIALIA.  ill 

(1).    Parties. 

426.  Law  of  parties  not  discussed  here. — Thera 
are  many  and  very  important  rules  of  law  relating 
to  the  parties  to  contracts ;  both  who  may  be  parties 
and  how  the  parties  may  be  changed.  On  this  latter 
head  something  will  be  said  when  I  come  to  speak 
of  negotiable  instruments :  but  for  the  "rest,  the 
limits  of  this  book  do  not  allow  me  to  go  into  the 
subject  of  the  law  of  parties 


(11).    The  will  of  the  parties  and  its 
expression.     The  agreement. 

427.  The  offer. — The  first  step  in  making  a  con- 
tract is  an  offer  made  by  one  party  to  the  other,  the 
acceptance  of  which  by  the  latter  creates  an  agree- 
ment.    An  offer  is  sometimes  called  a  pollicitation. 

An  offer  must  be  communicated  to  the  other 
party.  Until  this  is  done  it  is  of  no  effect.  It  may 
be  done  in  various  ways ;  by  words,  spoken  or 
written,  stating  the  offer  in  terms,  in  which  case,  it 
is  said  to  be  express,  or  by  implication  from  the 
party's  conduct,  in  which  case  it  is  said  to  be  im- 
plied or  inferred.     Thus,  if  I  go  to  a  grocery  stor« 
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and  request  the  grocer  to  send  goods  to  my  house, 
I  am  understood  to  make  an  offer  to  him  to  receive 
and  pay  for  the  goods,  if  he  will  send  them.  If  1 
owe  money  and  give  the  creditor  a  check  on  a 
bank,  I  thereby  offer  to  pay  him  the  money,  pro- 
vided the  bank,  on  due  presentation  of  the  check, 
does  not  pay  it.  The  offer  in  that  case  is  made  by 
the  tender  to  him  of  the  paper. 

428.  Offers  and  invitations  of  offers  from  others. 
It  is  often  very  difficult  to  determine  whether  a 
given  act  is  an  offer  or  a  mere  indication  to  the 
other  party  of  a  desire  that  he  should  make  an 
offer  and  of  the  kind  of  offers  that  the  party  would 
like  to  have  made  and  is  prepared  to  accept.  Let 
me  first  illustrate  this  by  a  case  which  is  quite- 
plain.  A  dealer  in  flour  has  in  his  store  a  pile  of 
barrels  of  flour  of  a  particular  brand.  On  one  of 
them  he  puts  a  label  stating  that  the  price  of  the 
flour  is  five  dollars  per  barrel.  I,  seeing  the  label, 
offer  him  five  dollars  and  desire  to  take  a  barrel. 
There  is  no  doubt  that  he  may  refuse  to  take 
the  money  or  sell  me  the  barrel,  if  he  wishes.  In 
other  words,  the  label  is  not  an  offer,  but  a  mere 
suggestion  of  the  terms  on  which  he  desires  to 
have  offers'  made  to  him  ;  and  the  offer  is  made  by 
me  when  I  propose  to  buy,  which  offer  he  is  at 
liberty  to  accept  or  reject.  On  the  other  land, 
it  has  often  been  held  that  when  a  reward  is  offered 
by  advertisement  for  the  discovery  of  an  offender, 
it  constitutes  an  actual  offer.  Arty  one  who  effects 
the  discovery  and  claims  the  reward,  thereby 
accepts  the  offer,  and  an  agreement  is  formed  be- 
tween him  and  the  offerer,  (a)  In  the  case  of 
Denton  v.  Gt.  North.  Ry.  Co.  (6)  the  defendant  had 

(«)     Pollock  on  Confr.,  171. 
(#)     s'E.  &  B..  860; 
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it 
advertised  in  its  published  tifiie-table  that  a  train 

would  fun  from  Peterborough  to  Hull,  at  7.30  p.m. 
The  plaintiff' presented  himself  at  the  Peterborough 
station  in  time  for  the  advertised  train,  and  tender- 
ed the  proper  fare.  The  defendants'  clerk  refused 
to  sell  him  a  ticket,  because  the  train  had  been 
discontinued,  though  the  time-table  had  not  been 
chalnged.  The  judges  Were  divided  in  opinion 
whether  the  statement  in  the  time-table,  that  train 
would  run  at  that  hour,  was  an  offer  or  not.  Some- 
times, too,  it  is  hard  to  tell  whether  an  act  is  a 
positive  offer  or  a  mere  statement  of  the  present 
intention  of  the  party  Thus  where  an  uncle  wrote 
to  his  nephew,  that  if  he,  the  nephew,  married  a 
certain  lady  he  intended  to  leave  to  him  certain 
estates  by  his  Will,  it  was  held,  considering  the 
wording  of  the  letter,  that  this  was  not  an  offer,  but 
a  mere  expression  of  intention,  (a) 

429.  Conditional  offers. — An  offer  may  be  con- 
ditional or  unconditional.  I  may  offer  to  sell  goods 
to  a  person  at  a  certain  price,  without  more ;  or 
I  may  offer  to  sell  them  if  he  give  fne  security  for 
the  payment  of  the  price. 

430.  How  long  an  offer  remains  open.^—Axi  offer, 
when  made,-  remains  open  for  a  certain  time,  dur- 
ing which  the  other  party  may  accept  or  reject  it. 
This  time  is  fixed  in  either  three  ways  : — 

(1).  By  the  offerer  himself.  He  may  fix  the 
time  within  Which  it  shall  be  accepted  ;  as  if  I  Write 
to  a  man  offering  to  sell  or  buy  goods  on  certain 
terms,  provided  I  receive  his  answer  by  return  of 
post.  But  although  an  offerer  may  prescribe  the 
time  and  also  the  manner  of  acceptance,  he  can 
not  prescribe  the  time  or  manner  of  refusal.     If  I 


(a)     Morehouse  v.  Calvin,  15  Beav.,  341;  Poll,  on  Contr,,  27. 


330  FIRST  PRINCIPLES  OF  LAW.  §431 

write  to  a  man  offering  to  sell  or  buy  goods  on 
certain  terms,  and  add,  "  I  shall  consider  my  offer 
accepted,  unless  I  hear  from  you  to  the  contrary 
within  such  a  time,'"  the  addition  is  of  no  effect 
No  man  may  thus  force  a  contract  upon  another. 

(2).  By  custom.  If  it  were  an  established  cus- 
tom of  the  trade  that  offers  to  sell  or  buy  such 
goods  must  be  accepted  within  a  fixed  time,  for 
instance  by  return  of  post,  an  acceptance  after- 
wards would  not  be  binding. 

(3).  By  law.  If  no  time  is  fixed  by  the  parties, 
and  there  is  no  custom  applicable  to  the  case,  the 
offer  remains  open  a  reasonable  time.  In  the  case 
of  two  parties  contracting  by  word  of  mouth  in 
each  other's  presence,  the  offer  in  general  remains 
open  only  so  long  as  they  are  in  treaty  about  the 
matter. 

431.  Revocation  of  offers. — But  an  offer  may  be 
revoked  by  the  offerer  at  any  time  before  it  is  ac- 
cepted, and  this  even  though  he  has  given  a  time 
for  acceptance.  This  was  decided  in  Cooke  v.  Oxley. 
(a)  In  that  case  the  defendant  offered  to  sell 
goods  to  the  plaintiff,  and  gave  him  till  four  o'clock 
in  the  after-noon  to  make  up  his  mind  whether  he 
would  take  them.  But  it  was  held  that  he  might 
revoke  his  offer  and  sell  the  goods  to  another 
person  before  four  o'clock.  The  revocation,  like 
the  offer,  may  be  by  express  words  or  may 
be  inferred  from  conduct ;  but  it  must  be  com" 
municated  to  the  offeree,  (b)  However,  if  the 
offerer  dies  before  the  offer  is  accepted,  that  is  a 


xa)    3T.  R.,653. 

(i)  The  case  of  Cooke  v,  Oxley  seems  at  first  sight  inconsistent  with 
this  last  statement.  Bat  owing  to  the  peculiar  form  of  the  pleadings  in 
that  case  it  appeared  that  the  offer  was  not  in  fact  kept  open,  but  there 
was  onlv  a  urom'Sf  •<>  kept  it  open.     See  Benjamin  on  Sales,  55. 
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revocation  of  the  offer,  though  not  known  to  the 
offeree,  because  it  makes  any  mutual  consent 
impossible. 

432.  Acceptance. — The  offer,  in  order  to  have 
any  effect,  must  be  accepted  while  it  remains  open. 
The  acceptance  also  may  be  express  or  inferred 
from  conduct,  but  must  be  communicated  to  the 
offerer.  An  exception,  or  an  apparent  exception, 
has  been  established,  for  reasons  of  expediency,  to 
the  last  proposition  in  the  case  of  proposals  and 
acceptances  made  inter  absented  by  letter.  In  this 
case  the  acceptance  is  complete  when  the  acceptor 
puts  his  reply  into  the  regular  course  of  transmis- 
sion to  the  offerer,  when  the  letter  is  posted,  (a) 
unless  perhaps  the  letter  never  reaches  the 
offerer.  (6)  In  all  other  cases  the  rule  prevails 
that  an  offer,  an  acceptance,  or  a  revocation  of 
either,  is  of  no  effect  until  communicated. 

433.  Acceptance  must,  be  of  the  precise  offer  made 
The  acceptance  must  be  of  the  precise  offer  made. 
If  new  terms  or  conditions  are  added,  or  any  thing 
left  to  be  settled,  there  is  no  acceptance.  Thus,  if 
an  offer  to  sell  land  is  accepted  "  subject  to  the 
terms  of  a  contract  being  arranged "  between  the 
parties'  solicitors,  there  is  no  binding  acceptance. 
Sometimes  what  purports  to  be  an  acceptance  is 
really  a  new  offer.  Thus  where  the  defendant  wrote 
to  the  plaintiff  offering  to  buy  certain  shares  of 
stock  at  a  price  and  on  terms  stated  in  a  circular 
issued  by  the  plaintiff,  and  the  plaintiff  sent  him  a 
letter   of  allotment  of  shares   of  non-transferable 


(a)  Adams  v.  Zindsell,  I  B.  &  Aid.,  581. 

(6)  British  and  Am.  Telegraph  Co.  v.  Coleson,  L.  R.  6  Exch.,  108, 


1  See  p.  ix. 
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stock,  it  was  held  that  there  was  no  acceptance  by 
the  plaintiff  of  the  defendant's  offer,  which  must  be 
presumed  to  have  meant  stock  of  the  ordinary 
transfefable  kind,  (a)  It  was  really  a  new  offer  on 
the  part  of,  the  plaintiff  to  sell  the  defendant  the 
non-transferable  stock.  Very  often  there  is  a  long 
series  of  proposals  and  counter  proposals  before 
someone  of  them  is  finally  accepted;  indeed  this 
is  what  we  mean  by  bargaining  or  dickering. 

434-  Agreement ;  meeting  of  minds. — An  offer 
and  acceptance  together  make  up  what  is  called-  an 
agreement  or  meeting  of  minds,  {aggregatio  men- 
tium.)  The  word  agreement  is  often  used,  however, 
as  synonymous  with  contract. 

435.  The  agreement  must  be  to  do  an  act. — An 
agreement  must  always  be  that  one  or  both  of  the 
parties  shall  do  or  forbear  from  doing  some  act. 
The  nature  of  this  act  is  always  expressed  or 
indicated  in  the  offer ;  but  the  person  who  is  to  do 
it  may  be  either  the  offerer  or  the  acceptor.  Thus, 
if  I  write  to  A.  requesting  him  to  sell  me  certain 
goods  at  such  a  price  and  forward  them  at  once  by 
railroad,  and  he  accepts  the  offer  and  sends  the 
goods,  there  is  an  agreement  that  I  shall  pay  the 
price  mentioned.  Here  the  act  agreed  to  be  done, 
i.e.  the  payment  of  the  price,  is  by  me,  the  offerer. 
But  if  a  grocer  send  provisions  to  my  house 
without  my  orders,  that  is  an  offer  to  sell  them  to 
me  at  a  reasonable  or  customary  price ;  and  if  I 
accept  and  use  the  provisions,  I  thereby  agree  to 
pay  for  them.  Here  too  the  act  agreed  on  is  to  be 
done  by  me,  but  I  am  the  acceptor,  not  the  offerer, 
The  nature  of  the  act,  however,  was  indicated  in 
the  offer. 

(a)  Duke  v.  Andrews,  2  Exch..  290. 
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436.  Contracts  for  the  happening  of  events. — A 
contract  may,  however,  be  made  about  the  happen- 
ing of  an  event,  or  about  a  fact  already  passed  or  in 
existence  at  the  time  of  the  contracts.  Thus,  if  A. 
sells  a  piece  of  land  to  B.,  he  may  contract  with  B. 
that  he  is  truly  the  owner  of  the  land  and  has  a- right 
to  sell  it,  or  that  it  is  free  from  mortgages.  Or  one 
may  contract  for  the  act  of  a  third  person ;  for 
instance,  A.  may  contract  with  B.  that  his 
daughter  shall  marry  B.  But  in  these  cases  the 
agreement  really  made  is  that  A.  will  indemnify  B. 
for  any  loss  that  may  accrue  to  him  in  case  A.  is 
not  the  owner  of  the  land,  or  has  not  a  right  to  sell, 
or  if  it  mortgaged,  or  if  his  daughter  refuses  to 
marry  B.  The  contract  is  only  apparently  for  the 
existence  of  a  fact:  it  is  really  for  an  act  to  be  done 
by  .   . 

437.  Alternative  agreements. — Agreements  may 
be  in  the  alternative,  that  is,  to  do  either  one  of  two 
or  more  acts.  In  this  case  the  party  who  is  first  to 
act  under  the  agreement  usually  has  the  choice.  It 
I  make  an  agreement  to  sell  you  either  my  bay  or 
my  brown  horse  and  to  deliver  it  at  your  house  the 
next  day,  I  may  deliver  either  I  please  ;  but  if  the 
agreement  is  that  you  are  to  ,go  to  my  stable  and 
take  one,  you  have  the  choice  between  them. 

438.  Implied  agreements.— —Agreements  are 
either  express  or  implied ;  or  they  may  be  partly 
express  and  partly  implied.  Express  is  where  the 
exact  terms  of  the  agreement  are  stated  in  words, 
either  spoken  or  written.  They  arise,  of  course, 
from  the  acceptance  of  express  offers. 

Implied  agreements  are  divided  into  two  classes, 
inferred  and  quasi  agreements ;  or,  as  they  are 
sometimes  called,  .agreements  implied  in  fact  and 
agreements  impJied  in  law.  Inferred  agreements 
arise  on  the  acceptance  of  implied  offers.     They  are 
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not  stated  exactly  in  words,  but  are  inferred  from 
the  conduct  of  the  party.  Thus,  if  I  order  provi- 
sions from  a  grocer,  there  is  an  inferred  agreement 
that  I  am  to  pay  for  them,  though  nothing  may  be 
expressly  said  about  payment.  So  if  I  make  an 
express  agreement  to  buy  goods  of  a  certain  kind, 
and  goods  of  a  different  kind  are  sent  to  me,  I 
need  not  keep  them  at  all  ;  but  if  I  do,  there  is  an 
inferred  agreement  to  pay  for  them.  Most  of  the 
contracts  of  common  life  are  of  this  species.  The 
presumption  of  an  agreement  is  usually  a  presump- 
tion of  fact. 

439.  Three  kinds  of  inferred  agreements .  From 
a  request  followed  by  performance. — There  are 
three  sorts  of  inferred  agreements.  (1).  Where  one 
party  requests  the  other  to  do  an  act,  and  the  other 
does  it.  This  is  the  ordinary  case  of  ordering 
goods  from  a  tradesman,  hiring  laborers,  retaining 
professional  men,  etc.,  when  payment  is  not  ex- 
plicitly mentioned.  Here  the  offer  is  contained  in 
the  request,  and  the  acceptance  is  by  doing  the 
thing  requested. 

440.  Inferred  agreements  from  acceptance  of  an- 
other's services. — (2).  Where  one  person  does  a 
thing  for  another,  expecting  payment,  and  in  such 
circumstances  that  the  other  knows,  or  ought  to 
know,  that  payment  is  expected,  and  the  other  ac- 
cepts the  service.  Thus,  if  a  grocer  with  whom  I  am 
accustomed  to  deal  sends  goods  to  my  house  with- 
out orders,  and  I  knowingly  accept  and  use  them,  I 
am  considered  to  have  agreed  to  pay  for  them.  So  if 
I  rent  an  office  in  a  building,  and  a  man  who  is  hired 
to  care  for  the  other  offices,  and  who  was  accustom- 
ed to  care  for  mine  when  it  was  occupied  by  the 
former  tenant,  continues  to  care  for  mine,  and  I 
know  of  it  and  make  no  objection,  I  thereby  agree 
to   pay  him   for   his   labor ;    though  it   would    be 
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otherwise  had  I  accepted  his  services  under  a 
reasonable  belief  that  he  was  janitor  employed  by 
the  landlord  to  care  for  the  building,  or  if  I  had 
given  htm  notice  that  I  should  not  pay  him,  or  that 
I  did  not  want  the  work  done  by  him.  In  such 
cases  no  previous  request  to  render  the  service  is 
necessary.  It  is  usually  said  that  a  request  is 
implied  or  presumed  by  the  law.  But  this  is  a 
mere  fiction,  invented  for  the  purpose,  appa 
rently,  of  bringing  this  and  the  preceding  kind 
of  inferred  agreements  under  the  same  rule,  which 
is  attaining  an  illusory  simplicity  at  the  expense 
of  clearness  and  accuracy.  The  offer  here  is 
made  by  the  rendering  of  the  service ;  and 
the  acceptance  of  the  service  is  the  acceptance 
of  the  offer. 

441.  Quantum  meruit  and  quantum  -ualebai 
counts. — In  both  of  these  kinds  of  inferred  agree- 
ments, the  agreement  inferred  is  an  agreement 
to  pay  for  the  service  rendered  in  money,  that 
is,  to  pay  a  reasonable  compensation,  or  to 
pay  as  much  as  the  service  is  reasonably  worth. 
If  there  is  a  customary  value  for  such  services — 
e.g.  if  goods  so  contracted  for  have  a  market 
value, — that  will  be  taken  as  the  reasonable 
value.  Among  the  common  law  forms  o> 
actions  there  are  certain  forms  of  counts  of 
declarations  in  assumpsit  adapted  for  use  when 
the  agreement  is  an  inferred  one  of  either  of  the 
two  above  described  kinds.  They  are  called 
the  quantum  meruit  and  quantum  valebat  counts, 
from  the  Latin  words  used  when  pleadings  were 
drawn  in  that  language.  The  former  was  used 
when  the  implied  contract  was  for  personal  ser- 
vices, and  the  latter  when  it  was  for  property 
sold.  They  state  briefly  that  the  plaintiff  rendered 
the  services  or  furnished  the  goods  at  the  defend- 
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ant's  request,  (a)  and  that  the  defendant,  in  consi- 
deration thereof,  promised  the  plaintiff  to  pay 
him  as  much  as  he  reasonably  deserved,  (quantum 
meruit)  or  as  much  as  the  goods  were  reasonably 
worth,  (quantum  valebat)  The  plaintiff  then  goes 
on  to  state  how  much  the  services  or  goods  were 
reasonably  worth,  and  praj^s  judgment  for  that 
amount. 

442.  Inferred  agreements  from  conductor  circum- 
stances of  the  parties. — (3).  An  agreement  .may  be 
inferred  from  any  words  or  acts  of  the  parties  ex- 
pressive of  an  intention  to  make  one.  Very  often 
the  law  infers  an  agreement  from  the  nature  of  a 
transaction,  or  from  the  nature  of  the  relation 
created  by  it,  or  the  circumstances  of  the  party. 
Thus  a  servant  is  supposed  to  enter  into  an  implied 
contract  with  his  master,  that  the  latter  shall  not 
be  responsible  to  the.  former  for  any  damage  caused 
by  the  negligence  of  a  fellow  servant.  Also  a 
person  who  lets  Sand  to  another  is  considered  to 
contract  with  the  hirer  that  he  is  the  true  owner,  or 
at  least  that  he  has  a  right  to  let  the  land,  and  that 
the  hirer  shall  not  be  disturbed  in  the  possession  of 
it.  A  person  who  keeps  goods  for  sale  in  a  store  is 
in  the  same  way  understood  to  agree  with  all 
persons  who  buy  of  him,  that  he  has  a  right  to  sell 
the  goods  and  that  they  shall  not  be  claimed  and 
taken  away  from  the ; buyer  by  any  other  owner. 
One  who  assumes  to  act  as  an  agent  is  generally 
presumed  to  contract  with  the  other  party  that  he 
has  authority  to  act  as  agent.  In  technical  langu- 
age, the  landlord  and  the  store-keeper  are  said  to 
warrant  their  title,  and  the  agent  his  authority. 
There  are  many  other  contracts  of  this  sort. 

(a)  This  request,  in  the  second  kind  of  inferred  agreements,  is,  as  wt 
'nave  just  seen,  purely  fictitious. 
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443.  Fictitious  or  quasi  agreements. — In  all  these 
inferred  contracts  there  is,  or  maybe,  a  true  con- 
tract. The  parties  intend  to  make  an  agreement, 
but  do  not  take  the  pains  to  express  it  in  exact 
words. .  But  in  the  other  kind  of  implied  agree- 
ments, called  quasi  agreements,  there  is  no  true 
intention  to  make  a  contract,  and  no  true  agree- 
ment, at  all ;  there  is  no  offer  and  no  acceptance  ; 
the  so  called  agreement  is  a  mere  legal  fiction ; 
that  is,  although  the  parties  have  not  in  fact  made 
any  agreement  at  all,  the  law  assumes  that  they 
have,  and  allows  one  party  to  sue  the  other,  just  as 
if  there  were  an  agreement  between  them.  Here 
the  presumption  of  an  agreement  is  always  a 
presumption  of  law. 

444.  Two  kinds  of  quasi  agreements.  Those 
arising  on  the  performance  of  a  true  agreement, — 
Quasi  agreements  a:-e  of  two  kinds. 

(1).  Those  which  arise  on  the  performance  of  a 
true  agreement.  Whenever  two  parties  have  ma.de 
an  agreement,  either  express  or  inferred,  by  which 
one  party  is  to  do  an  act  and  the  other  is  to  pay 
him  money  for  so  doing,  as  soon  as  the  act  is  done 
and  the  money  becomes  due  the  law  presumes  that 
the  parties  have  made  a  new  agreement  that  the 
money  shall  be  paid  by  one  party  to  the  other 
according  to  the  terms  of  the  original  agreement. 
Thus,  if  A.  and  B.  make  an  agreement  that  A.  shall 
build  a  house  for  B.  and  B.  shall  pay  him  ten  thousand 
dollars  for  it  when  completed,  as  soon  as  the  house  is 
done  the  law  supposes,  by  a  mere  fiction,  that  A  and 
B.  make  a  new  agreement  that  B.  shall  pay  for  the 
house ;  so  that  B.  becomes  liable  to  pay  for  the 
house  by  force  of  two  distinct  agreements,  the 
original  actual  agreement  and  the  new  fictitious 
quasi  agreement.  A.  may  elect  which  of  these  two 
agreements  he  will  enforce  against  B.;  but  he  can 
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not  enforce  both,  he  can  not  compel  B.  to  pay  for 
the  house  twice.  It  may  naturally  occur  to  the 
reader  to  ask  why  such  a  seemingly  superfluous 
fiction  was  ever  introduced  into  the  law  ;  why,  if 
there  is  already  one  binding  agreement,  the  law 
needs  to  create  a  second  one  to  do  precisely  the 
same  thing.  The  answer  must  be  sought  in  that 
fertile  source  of  anomalies  in  the  law,  the  old  forms 
of  pleading. 

445.  General  and  special  assumpsit. — As  I  have 
already  explained,  a  proper  form  of  action  to  enforce 
contracts  not  under  seal  is  the  action  of  assumpsit. 
Now  there  are  two  •  forms  of  assumpsit,  called 
general  and  special.  Special  assumpsit  is  used — in 
technical  language,  lies— for  all  express  and  in- 
ferred contracts,  except  when  the  contract  is  under 
seal.  In  special  assumpsit  the  plaintiff  in  his 
declaration  must  state  particularly  all  the  terms  of 
the  contract,  and  also  allege  in  detail  that  he  has 
performed  all  the  acts  to  be  done  on  his  part,  and 
how  and  when  he  performed  them.  This  often 
makes  the  pleadings  very  long  and  cumbersome. 
Special  assumpsit  also  includes  the  quantum  meruit 
»nd  quantum  valebat  counts,  which  may  be  used 
for  the  first  two  kinds  of  inferred  contracts,  and  are 
thort  and  convenient. 

446.  Indebitatus  assumpsit. — General  assumpsit, 
which  is  also  called  indebitatus  assumpsit,  is  used 
only  for  quasi  contracts,  and  is  still  more  short 
and  convenient  than  even  the  quantum  meruit  and 
quantum  valebat  counts  ;  and  it  is  for  the  purpose  of 
allowing  the  plaintiff  to  use  this  convenient  form 
of  declaration  that  the  fiction  of  a  quasi  contract  is 
introduced.  In  indebitatus  assumpsit  the  plaintiff 
simply  alleges  in  his  declaration  that  the  defendant 
was  indebted  to  him  (whence  the  name  indebitatus) 
in  a  certain  sum  (what-ever  sum  the  plaintiff  thinks 
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he  ought  to  have)  for  some  service  (stating  the 
service  in  the  most  general  manner),  and  in  con- 
sideration of  the  indebtedness  promised  to  pay  the 
sum  of  money  named  to  the  plaintiff.  By  long 
custom  certain  forms  of  stating  the  indebtedness 
have  come  into  use,  of  which  the  principal  are  as 
follows : — 

"  That  the  defendant,  on  [a  day  named]  being 
indebted  to  the  plaintiff  in  the  sum  of  [naming  the 
sum]  for  so  much  money  lent  to  the  defendant  by 
the  plaintiff  at  the  defendant's  request,  in  con- 
sideration thereof  then  promised  the  plaintiff  to  pay 
to  him,  etc" 

Or  "for  work  and  labor  done  for  the  defendant 
by  the  plaintiff  at  the  defendant's  request;" 

"for  goods,  wares  and  merchandise'  sold  and 
delivered  to  the  defendant  by  the  plaintiff ;" 

"  for  money  paid,  laid  out  and  expended  by  the 
plaintiff  for  the  defendant  at  the  defendant's  re- 
quest ;" 

(This  form  is  used  whenever  the  plaintiff  has 
paid  out  money  for  the  defendant  at  his  request, 
express  or  implied.  Thus,  if  A.  owes  B.  one  hun- 
dred dollars,  and  C,  at  A.'s  request,  pays  the  debt  to 
B.,  there  is  an  inferred,  and  also  a  quasi,  agreement 
on  A.'s  part  to  repay  the  money  so  advanced.) 

"  for  so  much  money  before  that  time  had  and 
received  by  the  defendant  to  the  plaintiff's  use  ;" 
(This  is  the  appropriate  form  whenever  the  defend- 
ant has  received  money  which  he  is  bound  to  pay 
over  to  the  plaintiff;  for  instance,  if  the  defendant 
agrees  with  the  plaintiff  to  go  around  and  collect 
debts  due  the  plaintiff  and  deliver  the  money  so 
collected  to  the  latter,  and  after  collecting  the 
money  refuses  to  deliver  it,  the  plaintiff  may  sue 
him  either  in  special  assumpsit,  on  the  original 
express    agreement    to    repay   the   money,   pr    in 
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general  assumpsit  in  the  count  for  money  had  and 
received.) 

"  for  so  much  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  an  account  then  stated 
between  them."  (This  last  form  is  used  when  the 
parties  have  settled  their  accounts  with  each  other 
and  a  balance  is  found  due  from  one  to  the  other  ; 
the  law  then  implying  a  new  quasi  agreement  to 
pay  the  balance.) 

By  the  use  of  these  short  forms  the  necessity 
of  stating  the  terms  of  the  contract  at  length  in  the 
declaration  is  avoided.  The  indebitatus  count  can 
be  used  wherever  the  quantum  meruit  or  quantum 
valebat  counts  can  be,  and  has  nearly  supplanted 
the  latter:  These  latter  together  with  the  indebita- 
tus count.^or  sometimes  the  indebitatus  count  alone 
— are  usually  the  "common  counts"  in  assumpsit. 

The  indebtedness  alleged  to  exist — in  technical 
language  "  counted  on  " — in  the  indebitatus  count 
as  the  foundation  of  the  defendant's  supposed  new 
agreement,  is  of  course  that  which  was  created  by 
the  original  true  contract. 

447.  Quasi  agreements  purely  fictitious. —  (2). 
The  second  class  of  quasi  agreements  do  not  arise, 
out  of  the  performance  of  a  true  contract ;  but  in 
some  cases  where  there  never  was  a  true  contract 
at  all.  They  are  pure  fictions,  devised  in  order  to 
allow  the  convenient  indebitatus  count  to  be  used, 
instead  of  an  action  ex  delicto,  trespass  or  trespass, 
on  the  case,  or,  in  some  cases,  to  give  the  plaintiff 
an  action  when  no  one  of  the  common  law  forms 
was  strictly  appropriate.  All  these  quasi  agrse- 
ments  fall  under  the  heads  of  money  paid  by  the 
plaintiff  for  the  defendant  or  money  had  and-  re- 
ceived by.  the  defendant  for  the  plaintiff's  use. 

The  first  of  these  heads  includes  cases  wh'are  the 
plaintiff  has   been   compelled   to   pay  mor^ey  that 
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the  defendant  ought  to  have  paid.  Thus  where  the 
plaintiff,  a  carrier,  by  mistake  delivered  goods  to 
the  defendant  which  had  been  sold  and  consigned 
to  another,  and  the  defendant  wrongfully  detained 
them,  so  that  the  plaintiff  was  compelled  to  pay  the 
true  owner  for  them,  there  was  held  to  be  an 
implied  agreement  by  the  defendant  to  pay  to  the 
plaintiff  the  amount  which  the  plaintiff  had  thus 
been  compelled  to  pay.  (a)  So  if  A.'s  goods  are 
in  B.'s  house  and  are  siezed  and  sold  by  B.'s 
landlord  for  rent,  as  in  England  they  might  be, 
there  is  an  implied  promise  by  B.  to  pay  A.  the 
value  of  the  goods. 

Quasi  contracts  for  money  had  ana  received  by 
the  defendant  to  the  plaintiff's  use  are  very  nume- 
rous. They  include  nearly  all  cases  where  the 
defendant  has  got  possession  of  money  which  in 
equity  and  good  conscience  he  ought  to  pay  to 
the  plaintiff.  Thus,  if  the  defendant  by  fraud  and 
deceit  induces  the  plaintiff  to  pay  him  money,  if  he 
steals  or  otherwise  unlawfully  takes  the  plaintiff's 
goods  and  sells  them  and  receives  the  price,  if  the 
plaintiff  pays  money  to  him  under  a  mistake  of  fact, 
thinking  that  he  owes  it  to  him  when  in  truth  he 
does  not,  or  if  the  defendant  by  unlawful  force  or 
threats  extorts  money  from  the  plaintiff,  in  all 
these  and  many  more  like  cases  there  is  an  implied 
agreement  on  the  defendant's  part  to  pay  the 
money  to  the  plaintiff,  and  the  plaintiff  can  sue  for 
it  in  indebitatus  assumpsit1. 

448.  The  scope  of  implied  agreements. — In  quasi 
as  well  as  in  inferred  agreements  of  the  first  two 
sorts  the  agreement  implied  is  only  to  pay  money, 

(«)     Browtr  v.  Hodgson,  4  Taunt,  lSS. 
'     See  p.  ix. 
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When  the  quasi  contract  arises  on  the  performance 
of  a  true  contract,  the  new  agreement  is  always  to 
pay  the  same  amount  as  was  due  by  the  true 
agreement ;  if  the  true  agreement  was  an  inferred 
one,  then  to  pay  a  reasonable  compensation.  In 
the  second  kind  of  quasi  agreements,  the  amount 
to  be  paid  is  the  amount  wrongfully  detained  by 
the  defendant. 

449.  Want  of  uniformity  in  the  language  of 
different  writers. — There  is  some  variance  among 
writers  on  law  in  the  use  of  words  in  treating 
of  implied  agreements.  The  expression  "inferred 
agreements "  is  new  and  will  only  be  found  in 
recent  books.  These  are  often  called  "  tacit  agree- 
ments." The  word  implied,  also  is  sometimes  used 
to  denote  only  quasi  agreements.  These  am- 
biguities must  be  borne  in  mind  carefully. 

450.  Table  of  express  and  implied  agreements. — 
The  following  table  exhibits  the  distinction  be- 
tween express  and  the  different  kinds  of  implied 
agreements. 

By    express    word.]  Expres,  )       True      Aclual    intention    te 

t  (  make  such  an  agreement. 

By  implication  from  J  /  Inferred.  ) 

words  or  conduct.        {implied.  J  1       Fictitious.    No    such    inteii- 

r  f  Quasi.       I    tion. 

All  the  naturalia  of  contracts  may  be  considered 
as  included  among  inferred  agreement  of  the  third 
kind. 

451.  Promises  or  pacts.—  But  not  all  agreements, 
nor  even  all  bilateral  agreements,  are  contracts. 
It  is  as  necessary  in  contracts  as  in  any  other  class 
of  transactions  that  the  parties  should  intend  to 
create  legal  rights.  ;>> 

But  several  persons  may  agree  together  so  as  to 
intentionally  fix  legal  duties  and  rights,  and  yet 
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make  no  contract.  This  happens,  for  instance, 
when  a  jury  after  deliberation  agree  upon  a  verdict, 
by  which  the  legal  duties  and  rights  of  the  parties 
to  the  suit  are  determined.  In  this  case  there  is 
no  contract  because  they  do  not  intend  to  create 
legal  duties  and  rights  between  themselves,  but 
between  others,  namely  the  parties  to  the  suit. 
But  we  must  still  go  a  little  farther.  A  gift  usually 
involves  the  consent  of  both  parties  and  the 
fixing  of  their  legal  rights,  that  is,  the  transfer 
of  the  right  of  property  from  one  to  the  other  ;  but 
it. is  not  a  contract.  An  agreement  which  goes 
to  make  up  a  contract  is  one  by  which  it  is  intend- 
ed to  give  one  party  a  right  to  call  on  the  other 
to  do  or  forbear  from  doing  some  act,  i.e.  to  create 
a  bond  or  tie  between  the  parties,  such  as  was 
called  in  the  Roman  law  an  obligation. 

An  agreement  of  this  sort,  by  which  one  party 
is  intended  to  be  bound  to  perform  the  act  agreed 
on  and  the  other  to  have  a  right  against  him  to 
have  it  performed,  must  necessarily  take  the  form 
of  a  promise  or  pact.  Such  an  agreement,  in  other 
words,  is  "  a  promise  determined  by  the  acceptance 
of  a  proposal."  (a)  The  idea  of  a  promise  is  an 
absolutely  essential  element  in  the  idea  of  a  con- 
tract. 

452.  Nude  pacts. — But  a  mere  pact  or  promise  is 
still  not  a  contract.  Standing  alone  it  is  called  a  nude 
or  naked  pact  (nudum  pactum),  and  is  not  efficient 
to  create  duties  or  rights.  This  is  expressed  in  the 
maxim  borrowed  by  the  common  from  the  civil  law, 
ex  nudo  pacto  non  oritur  actio1.  In  every  case  the  law 
requires  same  additional  element  to  be  added,  before 

(a).  -Pollock  on  Contr.,  5. 
!  Seep,  viii 
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— to  use  the  figurative  expression  of  the  Roman 
law— it  will  clothe  the  pact  with  an  obligation. 
This  additional  element  is  required  by  law  for  one 
or  both  or  two  purposes  ;  to  induce  caution  and 
deliberation,  so  that  men  may  not  be  entrapped 
into  ill-considered  contracts,  or  to  furnish  conveni- 
ent and  satisfactory  evidence  of  the  making  and 
terms  of  the  contract  in  case  any  dispute  should 
arise  about  them.      t, 

These  additional  elements,  are  of  two  general 
sorts  ;  first,  form,  and  secondly,  in  the  civil  law 
what  is  called  causa,  and  in  the  common  law  a 
consideration,  (a) 


(iii)    Form. 

453.  Formal  contracts  in  Roman  law. — Contracts 
like  other  transactions  may  be  formal  or  formless. 
In  certain  cases  the  law  requires  the  use  of  a 
particular  form  in  order  to  make  the  contract 
binding.  In  the  Roman  law  there  were  two  kinds 
of  formal  contracts  which  call  for  brief  notice  here. 
The  first  was  the  verbal  contract  or  stipulation 
{stipulation  In  this,  after  the  parties  had  come  to 
an  agreement,  the  person  to  whom  the  promise  was 
made  called  the  stipulator,  repeated  over  its  terms 
in  the  form  of  a  question  to  the  other  party :  "  Do 
you,  Titius,  promise  to  do  so  and  so?"  -\The  other 
party,  called  the  responsor,  replied  according  to  a 
fixed  form  of  words.  The  form  in  this  case  consist- 
ed in  the  question  and  answer.  Without  this  the 
agreement  was  not  valid;  if  the  forms  were  correctly 


(a)  Causa  and   consideration  are  not,   however,   equivalent  term*. 
See  §  459. 
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gone  through  with,  the  formal  question  and  answer 
furnished  the  only  admissible  evidence  of  the  terms 
of  the  agreement.  The  word  stipulation  is  used  in 
English  law,  but  not  in  the  same  sense.  It  means 
an  agreement,  or  some  particular  provision  in  a 
contract. 

The  other  formal  contract  of  the  Roman  law, 
which  I  shall  mention,  was  the  literal  contract,  in 
which  the  form  consisted  in  entries  in  the  account 
books  of  the  parties,  according  to  the  forms  o< 
Roman  book-keeping.  Contracts  so  made  were 
valid. 

454.  Formal  contracts  in  English  law. — In 
English  law  the  names  formal  and  formless 
contracts  have  only  lately  come  into  use  and  are 
not  now  generally  used  ;  but  the  distinction  in  fact 
between  the  two  kinds  has  lotig  existed.  Formal 
contracts  in  English  law  may  be  divided  into  two 
classes,  those  recognized  by  the  old  common  law 
and  called  specialties,  and  the  newer  ones  created 
by  the  law  merchant  or  by  statutes.  They  are  all 
in  writing. 

455.  Specialties. — Specialties  are  of  two  kinds, 
records  and  deeds.  A  record  is  a  formal  contract 
which  is  entered  into  by  the  parties  before  some 
proper  public  officer  and  recorded  in  the  records  of 
his  office.  Records  are  of  two  kinds.  First, 
judgments  of  courts  of  common  law,  being  also 
courts  of  record,  for  a  sum  of  money.  "These,  oi 
course,  are  recorded  in  the  books  ox  the  court. 
Strictly  speaking  judgments  are  not  contracts  at 
all,  but  they  are  reckoned  by  writers  a meng  con- 
tracts because  in  some  of  their  legal  effects  they 
resemble  contracts  and  they  can  be  enforced  by  the 
action  of  debt.  The  only  other  kind  of  record  of 
which  I  shall  speak  is  a  recognizance.  This  is 
where  the  parties  go  before  some   public    officer. 
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usually  the  clerk  of  a  court  of  record,  and  state  to 
him  or  deliver  to  him  in  writing  the  terms  of  their 
agreement  which  are.  then  recorded  by  him.  This 
kind  of  contract  can  only  be  used  in  cases  specified  by 
law,  usually  in  connection  with  judicial  proceedings 
Df  some  kinds  When  one  person  gives  bail  for 
another  in  order  to  procure  his  release  from  con- 
finement the  contract  is  usually  by  recognizance. 
A  recognizance  is  always  in  the  form  of  a  bond, 
the  nature  of  which  I  have  already  explained. 

But  the  most  common  kind  of  specialty  is  where 
the  contract  is  put  into  the  form  of  a. deed.  Of 
deeds  I  have  already  spoken. 

A  promise  made  by  deed  is  called  a  covenant 
and  can  be  enforced  by  the  action  of  covenant ;  but 
for  the  peculiar  kind  of  contract  made  by  bonds  the 
action  of  debt  only  is  used. 

456. — Simple  contracts. — All  contracts  except 
specialties  are  called  simple  contracts.  This  in- 
cludes not  only  formless  contracts,  but  also  the 
newer  kinds  of  formal  contracts  and  quasi  formal 
contracts,  of  which  I  am  now  to  speak. 

By  the  old  common  law  there  was  no  distinction 
made  in  simple  contracts  between  written  and  un- 
written ones.  It  would  seem  that,  if  any  form  to  give 
validity  to  a  contract  were  needed,  nothing  could 
found  more  appropriate  to  constitute  such  a  form 
than  Writing,  and  that  the  rational  distinction  would 
be  between  written  and  unwritten  rather  than  be- 
tween sealed  and  unsealed  contracts.  And  such 
would  probably  have  been  the  rule  had  the  law 
taken  form  in  an  age  when  writing  was  common. 
But  in  fact  the  law  applies  the  term  "  parol " 
(verbal)  to  all  contracts  not  sealed  or  recorded, 
whether  written  or  not.  But  at  the  present  time 
the  word  parol  is  often  used  to  signify  verbal  as 
opposed  to  written. 


§  4Sr-         transactions:  particular  kinds.  347 

457.  The  statute  of  frauds. — However,  two  kinds 
of  written  contracts  have  been  separated  out  from 
the  mass  of  simple  contracts  and  erected  into  what 
are  practically  formal  contracts.  The  first  of  these 
are  those  contracts  which  are  required  to  be  in 
writing  by  the  statute  of  frauds.  This  famous 
statute  was  enacted  in  England  in  the  reign  of 
Charles  II,  and  has  been  re-enacted  in  all  of  the 
United  States.  By  it  the  following  kinds  of  con- 
tracts are  required  to  be  in  writing  signed  by  the 
party  to  be  charged,  that  is  by  the  promisor: — 

Promises  by  executors  and  administrators  to  pay 
claims  against  the  deceased  out  of  their  own  estates. 

Special  promises  to  answer  for  the  debt,  default 
or  miscarriage  of  another. 

Agreements  made  upon  consideration  ot  mar- 
riage. 

Sales  of  lands  or  of  any  interest  in  them. 

Agreements  not  to  be  performed  within  one  year. 

Sales  of  goods  of  more  than  a  fixed  value,  in 
England  10/,  unless  some  part  of  the  goods  are 
delivered  or  the  price  paid  at  the  time.  These  are 
only  quasi  formal  contracts.  Except  the  last— sales 
of  goods — they  are  not  in  England  or  in  most  of  the 
United  States  entirely  void  if  the  writing  is  omitted. 
No  suit  can  be  brought  to  enforce  them  ;  but  they 
may  constitute  valid  considerations  for  new  pro- 
mises, and  may  soinetimes  be  enforced  indirectly  in 
other  ways.  But  although  these  are  practically 
formal  contracts,  yet,  because  the  forms  of  pleading 
were  fixed  before  the  statutes  making  writing  neces- 
sary were  passed,  they  are  treated  in  pleading  as 
formless  contracts ;  that  is,  nothing  is  said 
about  their  being  in  writing,  but  when  the  party 
comes  to  prove  the  contract  alleged  in  his 
pleading,  he  can  only  do  so  by  producing  a 
written  contract. 
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Besides  these  there  are  a  few  other  kinds  of  con- 
tracts which  are  required  by  various  statutes  to  be 
in  writing,  which  I  can  not  particularize  here. 

458.  Negotiable  instruments. — The  other  kind  of 
new  formal  contracts  are  those  contained  in  what 
are  called  negotiable  instruments.  The  most  im- 
portant kinds  of  negotiable  instruments  are  bills  of 
exchange  and  promissory  notes.  Bills  of  lading  are 
also  often  negotiable.  I  shall  assume  that  the 
reader  is  acquainted  with  the  general  nature  and 
forms  of  these  instruments,  because  they  are  in 
common  use.  In  order  to  be  negotiable  they  must 
be  made  payable  to  the  order  of  some  person  or  to 
bearer.  At  common  law,  as  I  have  said,  a  right  to 
receive  money  under  a  contract  was  called  a  chose  in 
action,  and  could  not  be  assigned.  But  from  an  early 
period  the  custom  of  merchants,  the  lex  mercatoria^ , 
has  made  an  exception  in  the  case  of  these  special 
forms  of  written  contracts,  and  has  allowed  them 
to  be  assigned  by  indorsement,  or  by  mere  delivery 
if  payable  or  endorsed  to  bearer  ;  and  they  are  also 
negotiable  by  statute.  There  is  this  difference  be- 
tween the  ordinary  assignment  of  a  contract,  now 
that  it  is  usually  permitted  by  law,  and  the 
negotiating  of  one  of  those  instruments.  The 
assignee  of  an  ordinary  contract  right  takes  it 
subject  to  any  counter  claims  that  the  other  party 
to  the  contract  had  against  the*  original  holder  of 
the  right ;  the  indorsee  of  a  negotiable  instrument 
takes  it  free  from  all  such  claims.  Thus,  if  A. 
agree  to  build  a  house  for  B.  for  ten  thousand 
dollars,  and  after  he  has  built  it  assigns  to  C.  his 
right  under  the  contract  to  receive  the  money  from 
B.,  and  the  house  is  so  badly  built  that  B.   would 


'  See  p.  x. 
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have  a  right,  in  a  suit  by  A.  for  the  money,  to 
deduct  a  certain  part  as  compensation  for  the  loss 
sustained  by  A.'s  bad  work,  he  can  make  the  same 
deduction  in  a  suit  by  C,  the  assignee  ;  whereas  if 
B.  had  given  A.  his  promissory  note  or  bill  of 
exchange  for  the  amount,  and  A.  had  indorsed  it 
to  C,  C.  could  have  compelled  B.  to  pay  the  entire 
amount  without  deduction.  In  technical  language, 
the  assignee  of  a  contract  right  takes  it  "  subject  to 
all  equities"  between  the  original  parties  to  the 
contract,  while  the  indorsee  of  negotiable  paper 
takes  it  free  from  those  equities  generally. 


(IV.)    Causa. 

459.  ISlature  o]  causa  in  Roman  law. — Formless 
contracts  under  the  Roman  law  "  did  not  give  any 
right  of  action  without  the  presence  of  something 
more  than  the  mere  fact  of  the  agreement.  This 
something  more  was  called  causa.  Practically  the 
term,  covers  a  somewhat  wider  ground  than  our 
consideration  executed  ;  but  it  has  no  general  no- 
tion corresponding  to  it,  at  least  none  co-extensive 
with  the  notion  of  contract ;  it  is  simply  the  mark, 
whatever  that  may  be  in  the  particular  case,  which 
distinguishes  any  particular  class  of  agreements 
from  the  common  herd  of  pacta  and  makes  them 
actionable.  Informal  agreements  not  coming  with- 
in any  of  the  privileged  classes  were  called  mida 
pacta  and  could  not  be  sued  on."  (a) 

460.  Real  contracts. — The  formless  contracts 
that  could  be  sued  on  were  of  two  kinds,  real  and 
consensual.      In  real   contracts   the  causa,   which 


(a)    Pollock  on  Contr.,  118. 
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turned  the  promise  or  pact  into  a  binding  contract, 
consisted  in  the  delivery  of  the  thing  (res)  that 
formed  the  subject  matter  of  the  contract.  Thus, 
if  A.  lent  money  to  B.  and  delivered  the  money  to 
him,  and  B.  thereupon  promised  to  repay  the  money, 
this  was  a  real  contract,  and  was  valid  without  any 
formal  transaction. 

461.  Consensual  contracts. — Consensual  contracts 
were  not  so  called  because  in  them  the  consent  of 
the  parties  was  any  more  necessary  than  in  other 
contracts;  it  is  absolutely  necessary  in  all  contracts. 
They  were  contracts  of  such  common  occurrence 
that  in  the  case  of  them  the  law  made  an  exception 
to  the  general  rule  and  required  no  other  causa  than 
the  nature  of  the  transaction  itself.  Practically  in 
those  cases  the  mere  consent  of  the  parties,  the 
bare  pact,  amounted  to  a  contract.  The  consensual 
contracts  were  originally  four  in  number,  sale 
(emptio-venditio),  hiring  ilocatio-conductio) ,  partner- 
ship (societas),  and  agency  (mandatum).  So  under 
the  Roman  law  there  arose  a  very  celebrated  divi- 
sion of  contracts  into  four  classes,  verbal,  literal, 
real  and  consensual,  of  which  the  first  two  were 
formal  and  the  last  two  formless.  Gradually  the 
two  classes  of  formless  contracts  were  extended  so 
as  to  include  many  new  kinds  of  contracts,  and  at 
the  same  time  many  new  kinds  of  causa  were 
recognized.  But  of  the  doctrine  of  causa  in  the 
modern  civil  law  I  can  not  here  speak  in  detail. 

(v,)    Consideration. 

462.  Nature  of  consideration. — In  English  law 
the  additional  element  that  is  required  in  every  case 
to  make  a  formless  contract  valid,  or,  to  speak  more 
accurately,  to  transform  a  mere  pact  into  a  formless 
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contract,  is  what  is  called  a  consideration.  A  con- 
sideration is  also  necessary  in  the  newer  kinds  ol 
formal  contracts,  though  not  at  common  law  in 
special  contracts  (specialties).  A  consideration  has 
been  denned  to  be  "any  act  by  which  the  person 
making  the  promise  has  benefit,  or  the  person  to 
whom  it  is  made  has  any  labor  or  detriment,"  {a)  or, 
more  fully,  "  some  right,  interest,  profit  or  benefit 
accruing  to  the  one  party,  or  some  forbearance, 
detriment,  loss  or  responsibility,  given,  suffered  or 
undertaken  by  the  other."  (6)  In  other  words,  it  is 
a  quid  pro  quo,1  something  done,  forborne  or  given 
by  the  promisee  in  return  for  the  promise. 

463.  Blackstone's  four  classes  of  considerations. 
Blackstone  divides  considerations  into  four  classes  : 
— Do  ut  des,2  where  one  party  gives  or  promises 
to  give  something  and  the  other  promises  to  give 
something  in  return,  as  if  A.  sells  goods  to  B., 
and  B.  promises  to  pay  for  them  ;facio  ut  fades3, 
where  one  party  does  or  promises  to  do  some- 
thing, and  the  other  promises  to  do  something  in 
return,  as  if  two  farmers  agree  to  exchange  work, 
one  working  a  day  for  the  other  who  in  return 
agree  to  do  a  day's  work  for  the  former  ;  do  ut 
fades'^,  where  one  gives  or  promises  to  give  some- 
thing and  the  other  promises  to  do  something  in 
return,  as  if  A.  agrees  to  pay  B.  one  thousand 
dollars   and   B.   agrees   in   return  to  work  for  A. 


(a)    Evans's    Appendix   to    Poth.    on    Obi.,    No.  a.      Pollock    on 
Contr.,  147. 
(4)     Currie  v.  Misa,  L»  R.,  10  Exch,  162. 
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a  year  \facio  ut  dies1,  which  is  the  same  as  the  next 
preceding  one  viewed  from  the  standpoint  of  the 
other  party ;  where  one  party  does  or  promises  to 
do  some  "act  and  the  other  agrees  to  give  him 
something  in  return,  as  if  A.  works  for  B.  and  B. 
in  return  agrees  to  pay  him  wages.  The  word  act 
in  the  above  description  includes  also  forbearances, 
thus  if  A.  has  a  right  of  action  against  B.  and  is 
about  to  sue  him,  and  B.,  in  consideration  that  A. 
will  forbear  to  sue  him,  promises  to  pay  A.  a  sum 
of  money,  and  A.  accordingly  forbears,  A.'s  for- 
bearance is  a  sufficient  consideration  to  make  B.'s 
promises  into  a  binding  contract,  in  technical 
language  to  support  the  promise. 

464.  The  necessity  of  a  consideration.— in  the 
Roman  law  a  pact  that  was  transformed  into  a 
full  contract  by  the  presence  of  a  causa  was  said 
to  be  "  clothed "  with  an  obligation  ;  in  English 
law  the  consideration,  by  a  somewhat  different 
metaphor,  is  said  to  "support"  the  promise.  Both 
expressions  suggest  in  a  striking  way  the  legal 
principle  that  a  pact  or  promise  standing  alone  is 
helpless  and  of  no  force.  The  necessity  of  a 
consideration  to  support  a  promise  is  well  illustrat- 
ed in  the  case  of  Harris  v.  Watson  (a)  There  the 
captain  of  a  vessel  endangered  in  a  storm  promised 
the  sailors  additional  pay  if  they  would  use  their 
best  efforts  to  save  the  vessel,  which  they  did. 
It  was  held  that  the  promise  was  not  binding ; 
because  the  sailors  were  already  bound,  it  was 
their  mere  duty,  to  use  their  best  efforts,  so  that 
their  promise  to  do  so  was  merely  a  promise  to  do 
what  they  were  already  bound  to  do,  and  there- 

(«)     Peake,  72. 
1    See  p.  viii. 
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fore  what  the  law — which  always  presumes  that 
men  will  do  their  duty — presumed  they  would  have 
done  without  the  promise ;  and  therefore  their 
doing  so  was  no  consideration  for  the  captain's 
promise  of  extra  pay.  But  in  another  case  (a) 
where  a  ship  was  by  some  accident  left  short 
handed,  so  that  it  was  unsafe  to  go  to  sea  without 
more  men,  and  the  captain  promised  the  sailors 
extra  pay  if  they  would  consent  to  go,  it  was  held 
that  the  promise  was  valid ;  because  the  sailors 
were  not  bound  to  go  to  sea  while  the  vessel  was 
in  a  dangerous  condition,  and  therefore  if  they 
consented  to  go,  their  consent  was  a  sufficient 
consideration  to  support  the  captain's  promise.  , 
So  a  compromise  of  a  doubtful  claim  is  a  good 
consideration  to  support  a  promise,  although  the 
party  making  the  claim  had  in  fact  no  legal  right 
at  all  to  make  it,  provided  he  make  it  in  good 
faith  ;  for  the  other  party  thereby  avoids  the  trouble 
and  expense  of  a  law  suit. 

465.  Adequacy  of  consideration. — It  makes  no 
difference  how  small  the  consideration  is,  provided 
there  is  any.  If  I  agree  to  sell  my  house  to  a  man 
for  one  dollar,  though  it  may  be  worth  many  thou- 
sand dollars,  my  agreement  is  enforceable.  The 
smallness  of  the  consideration  in  this  case  would, 
it  is  true,  be  very  suggestive  of  fraud  ;  but  if  there 
was  no  fraud,  the  contract  would  be  quite  as  bind- 
ing as  though  he  had  agreed  to  pay  the  full  value. 
[n  equity  and  in  the  civil  law,  however,  gross 
inadequacy  of  consideration  is  sometimes  a  ground 
for  setting  aside  a  sale. 

466.  Undue  extension  of  the  doctrine  of  consi- 
deration.— The  doctrine  of  consideration  is  peculiar 


(a)     Hartley  v.  Ponsoniy,  26  L.  J,  (Q.  B.),  322. 
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to  the  common  law ;  but  so  thoroughly  has  it 
pervaded  that  law  that  the  phrase  "  nude  pact," 
which  originally  and  properly  meant,  as  I  have 
said,  a  mere  promise  which  is  void  for  want  of 
some  additional  element,  either  form,  causa,  or 
consideration  has  come  in  English  law  to  have  the 
narrower  meaning  of  a  promise  which  is  void  only 
for  want  of  a  consideration.  The  English  lawyers, 
misled  by  that  ignorance  of  the  civil  law,  which  till 
very  recently  has  been  almost  universal  among 
them,  as  to  the  true  nature  of  nude  pacts  and 
formal  contracts,  came  to  believe  that  a  considera- 
tion must  be  an  essential  part  of  every  contract,  and 
therefore  attempted  to  extend  the  notion  of  consi- 
deration to  specialties,  and  invented  accordingly  the 
fiction,  which  is  very  often  met  with  in  the  books — 
where  frequently  it  is  not  recognized  as  a  fiction 
at  all — that  a  specialty  imports  a  considera- 
tion, or  is  presumed  to  be  made  on  a  sufficient 
Consideration,  (a)  This  is  true  of  negotiable 
Instruments,  (though  the  presumption  is  not 
conclusive),  but  not  of  specialties,  which  were  in 
use  in  English  law  centuries  before  the  doctrine  of 
consideration  was  ever  heard  of;  for  that  doctrine, 
however  firmly  seated  at  present,  does  not  seem  to 
have  been  introduced  until  about  the  fifteenth 
century,  {b) 

467.  Past  considerations. — The  consideration 
must  exist  at  the  time  when  the  promise  is  made. 
A.  service  rendered  in  the  past  is  no  consideration 
for  a.  present  promise.    Thus,  if  a  person  presents 


(a)  Thus  in  Smith  on  Contracts,  page  13,  we  read  :  "a  contract  by 
leed  requires  no  consideration  to  support  it ;  or  perhaps  it  might  be 
more  correct  to  say,  as  a  general  proposition,  that  the  law  conclusively 
presumes  that  it  is  made  upon  a  good  and  sufficient  consideration." 

(b)  See  a  history  of  the  doctrine  in  Pollock  on  Contr.,  Chap.  II. 
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me  with  a  horse  and  I  afterwards  promise  to  pay 
him  for  it,  there  is  no  consideration  for  my  promise, 
it  is  a  mere  nude  pact.  To  this  rule  there  is  one 
exception.  If  one  person  does  an  act  which  another 
was  legally  bound  to  do,  and  by  the  doing  of  which 
the  other  is  relieved  on  his  obligation,  this  is 
sufficient  consideration  for  an  express  promise  by 
the  person  who  was  bound  to  make  compensation 
to  the  one  doing  the  act  for  his  service.  Thus,  if 
A.,  voluntarily  and  without  being  requested  by  B., 
pay  a  debt  which  B.  owes  to  C,  and  B.  afterwards 
expressly  promise  A.  to  reimburse  him;  this  promise 
is  on  a  sufficient  consideration.  If  A.  had  requested 
B.  beforehand  to  pay,  there  would  have  been  an 
inferred  promise  to  reimburse  him. 

468.  The  consideration  of  the  first  two  kinds  of 
inferred  promises. — In  the  first  two  cases  of  inferred 
agreements,  that  I  mentioned,  the  considerations 
are  commonly  said  to  be  past,  and  the  agreements 
to  be  made  after  the  exception  of  the  considerations. 
But  this  does  not  seem  to  be  so.  In  the  first  case, 
the  performance  of  the  consideration  itself  constitutes 
the  acceptance  of  the  offer,  and  in  the  second  it 
constitutes  the  offer  itself;  that  is  to  say,  in  both 
the  performance  of  the  consideration  is  a  part  of  the 
process  of  making  the  agreement,  and  therefore 
is  simultaneous  with  it.  It  is  true  that  in  these 
cases  an  express  promise  is  often  made  afterwards, 
as  if  I  accept  and  use  provisions  which  a  grocer 
sends  to  my  house  and  afterwards  expressly 
promise  to  pay  him  for  them  ;  and  in  pleading  the 
promise  is  usually  alleged  to  be  made  after  the 
performance  of  the  consideration,  (a)  But  I  am 
already    bound  to   pay,   by  an    implied    promise. 


(«)     Lamfleigh  v,  Braithwaitc,  1  Smith  Lead  Ca.,  441. 
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before  I  make  the  express  promise  ;  and  it  is  also  a 
rule  of  law  that  such  a  consideration  will  not 
support  any  other  kind  of  a  promise  made  after- 
wards, even  an  express  one,  than  such  as  is  implied 
fiom  it,  namely  a  promise  to  pay  the  value  of  the 
consideration  immediately.  Thus  in  the  case  of 
Hop.  kin  v.  Logan  (a)  the  plaintiff  and  the  defendant 
stated  an  account  between  them  and  a  balance  was 
found  due  from  the  defendant  to  the  plaintiff,  upon 
ivhich,  as  I  have  already  explained,  an  implied 
contract  was  created  between  the  parties  that  the 
defendant  should  pay  to  the  plaintiff  the  balance 
found  due,  the  consideration  for  which  implied 
contract  was  the  pre-existing  debt ;  and  afterwards 
the  defendant  promised  to  pay  him  on  the  tenth 
of  the  next  October.  But  the  court  held  that 
the  promise  was  void  for  want  of  consideration,  and 
that  the  only  promise  that  could  have  been  sustained 
tvas  a  promise  to  pay  the  money  immediately, 
ivhich  was  already  implied.  It  seems,  then,  as  Mr. 
Leake  says,  (b)  that  in  such  a  case  if  there  is  a  new 
express  promise  to  pay,  it  is  to  be  regarded  as  a 
mere  admission  or  re-affirmation  of  the  already 
existing  implied  promise,  and  not  as  a  new  contract 
capable  of  independent  enforcement.    ^ 

469.  Executed  considerations. — A  consideration 
which  consists  of  some  act  performed  at  the  time 
of  making  the  agreement  is  called  an  executed 
consideration  ;  because  all  that  is  to  be  done 
by  the  promise  is  already  done  or  executed, 
and  there  remains  to  be  done  only  the  act  which 
the  promisor  binds  himself  to  do.  I  must  be  noticed 
that    by   a    consideration    executed    at    the    same 


(«)    s  M.  &  W.,  241. 

(i)     Leake  on  Contr.,  3i£- 
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time  with  the  making  of  the  agreement  we  do  not 
mean  necessarily  at  the  very  same  instant,  but 
while  the  negotiation  is  pending.  If  A.  and  B.  are 
negotiation  about  A.'s  building  a  house  for  B.,  and 
A.  pays  B.  a  part  of  the  price  to-day,  but  they  do 
not  succeed  in  coming  to  a  full  agreement,  and 
postpone  the  matter  till  to-morrow,  and  then  re- 
sume their  bargaining  and  finally  come  to  an 
agreement,  the  consideration  may  be  considered 
for  legal  purposes  as  executed  at  the  time  of  the 
agreement.  Although  as  we  have  seen,  where 
either  the  offer  or  the  acceptance  consists  in  the 
performance  of  the  consideration,  the  contract  is 
implied  (inferred),  and  there  can  not  be  any  other 
promise  except  the  one  that  is  implied  ;  yet  in 
other  cases  an  express  promise  may  have  an 
executed  consideration,  as  in  the  example  just 
given,  where  A.  pays  B.  money  and  B.  promises  to 
build  a  house  for  A. 

470.  Executory  considerations. — There  are  also 
considerations  which  are  called  executory. 

An  executory  consideration  is  a  promise  to  do 
or  forbear  from  doing  something  in  the  future. 
Thus,  if  A.  agree  to  build  a  house  for  B.  and  B.  in 
return  promise  to  pay  for  it  when  done,  the  con- 
sideration is  executory ;  there  is  a  promise  for  a 
promise.  The  language  of  text  writers,  and  even 
of  courts,  in  many  cases  of  excutory  considerations 
would  seem  to  imply  that  the  consideration  is  not 
the  promise  itself  but  the  performance  of  the  act 
promised ;  i.e.  in  the  case  last  put,  that  the 
consideration  for  B.'s  promise  to  pay  for  the  house 
is  not  A.'s  promise  to  build  the  house  but  the  act 
itself  of  building.  But  this  view  is  evidently 
incorrect,  because  the  consideration  must  exist  at 
the  time  when  the  promise  is  made,  or  else  there 
is   no  binding  promise  ;  but  at  the  time  when  B.'s 
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promise  is  •  made  A.'s  act  of  building  is  not  per- 
formed, has  no  existence.  The  only  consideration 
that  has  any  existence  is  A.'s  promise.  When  the 
consideration  is  executory,  it  will  be  seen  that  the 
contract  consists  really  of  two  promises,  each 
of  which  is  a  consideration  for  the  other.  That  is, 
in  such  cases  the  additional  element  required  by 
law  to  turn  the  pact  into  a  contract  is  another  pact. 
When  a  suit  is  brought  for  non-performance  of  the 
contract  by  either  party  the  defendant's  promise  is 
called  "  the  promise,"  and  the  plaintiff's  "  the 
consideration."  Thus  if  A.  builds  the  house  for  B. 
and  B.  refuses  to  pay  the  agreed  price,  whereupon 
A.  sues  hnn  for  it,  we  speak  of  B.'s  promise  as  the 
promise  and  A.'s  as  the  consideration  ;  but  if  A. 
had  failed  to  build  the  house  and  B.  had  sued  him, 
then  A.'s  promise  would  have  been  the  promise 
and  B.'s  the  consideration. 

471.  Mutuality. — When  the  consideration  is  ex- 
ecutory, that  is,  when  the  contract  consists  of  two 
promise  both  promises  must  be  binding  or  neither 
is.  It  is  obvious  that  if  one  promise  was  not 
binding  there  would  be  no  consideration  for  the 
other.  There  is  then  said  to  be  no  mutuality. 
Thus,  if  a  natural  person  and  a  corporation  enter 
into  a  contract  with  mutual  executory  promises, 
and  the  act  agreed  to  be  done  by  the  corporation 
is  one  that  it  is  not  empowered  by  its  charter  to  do, 
which  fact  is  known  to  the  other  party,  the  promise 
of  the  corporation  not  being  binding,  that,  of  the 
natural  person  is  also  void  for  want  of  considera- 
tion. In  the  same  way,  if  A.  agree  with  B.  to 
grind  all  the  wheat  that  B.  will  bring  to  his  mill 
during  the  year,  at  a  certain  price  per  bushel,  B. 
not  contracting  positively  to  bring  any  wheat  at 
all,  there  is  no  binding  contract,  though  A.  might 
be   bound   to  grind  any  wheat   that  he   actually 
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allowed  B.  to  deliver  on  the  strength  of  the  agree- 
ment ;  that  is,  the  agreement  might  be  considered 
as  an  offer  which  was  to  remain  open  till  B.  should 
deliver  the  wheat.  In  this  case  A.  could  revoke 
the  offer  at  any  time,  but  must  give  B.  notice  of 
the  revocation  ;  and  the  delivery  of  any  wheat  by 
B.  without  notice  of  a  revocation  might  reason- 
ably be  considered  a  sufficient  acceptance  to 
complete  the  bargain  as  to  that  wheat.  In  this 
case  the  consideration  for  A.'s  promise  to  grind 
would  be  B.'s  promise  to  pay  for  the  grinding  at 
the  agreed  rate.  This  seems  to  me  the  better 
view ;  but  some  authorities  hold  that  there  is  no 
contract,  even  though  the  wheat  is  delivered  by  B. 
without  notice  of  any  revocation  of  the  offer. 

472.  The  performance  of  on  executory  considera- 
tion.— When  an  executory  consideration  has  been 
performed,  i.e.  when  the  act  promised  has  been 
done,  it  is  often  said  to  be  executed.  But  it  does 
not  become  an  executed  consideration  in  the  strict 
technical  sense  of  the  word  as  explained  above, 

473.  Executed  and  executory  contracts. — It  is 
important  also  to  distinguish  between  an  executed 
contract  and  an  executed  consideration.  Contracts 
are  classed  in  this  respect  as  follows  : — 

When  a  contract  consists  of  two  promises  and 
neither  has  been  performed,  it  is  said  to  be 
executory.  If  one  is  performed,  or  the  contract 
was  originally  on  an  executed  consideration,  but 
there  still  remains  one  promise  to  be  performed, 
the  contract  is  sometimes  said  to  be  executory  and 
sometimes,  which  is  more  correct,  to  be  executed 
on  one  side.  When  all  the  promises  have  been 
performed,  as  where  goods  have  been  bought, 
delivered  and  paid  for,  the  contract  is  executed. 

474.  Failure  of  consideration. — Sometimes  it  hap- 
pens that  there  is  only  apparently  a  consideration 
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and  not  one  in  reality.  Thus,  if  I  purchase  and  pay 
for  a  ship  supposed  to  be  at  sea  but  which  has  really 
been  wrecked  and  totally  lost  before  the  sale,  or  if  I 
purchase  a  horse  which  afterwards  turns  out  not  to 
belong  to  the  seller ;  in  both  cases  there  is  no  real 
consideration.  This  is  called  a  failure  of  considera- 
tion. Where  the  consideration  wholly  fails,  it  is 
the  same  as  if  there  had  never  been  any  considera- 
tion, at  least  so  far  as  the  promisee  is  concerned. 
He  may  avoid  the  contract.  But  if  there  is  only 
a  partial  failure  of  consideration,  as,  for  instance, 
if  I  buy  a  flock  of  sheep  and  it  turns  out  that  only 
one  half  of  them  belong  to  the  seller,  the  principles 
that  relate  to  adequacy  of  consideration  govern  the 
case,  and  the  contract  stands.  In  such  cases  the 
old  rule  was  that  the  promisor  must  perform  his 
whole  promise — in  the  example  just  given,  I  must 
pay  the  full  price  agreed  on, — and  then  sue  the 
promisee  in  turn  on  an  implied  promise  to  make 
good  the  loss  caused  by  the  partial  failure  of  con- 
sideration. But  by  the  modern  rule  when  there  is 
a  partial  failure  of  consideration  the  promisor,  if 
sued  for  a  breach  of  his  promise,  may  deduct — or 
in  technical  language,  recoup, — the  amount  of  his 
damage  by  the  failure  of  the  consideration,  and 
shall  not  be  forced  to  bring  another  suit ;  that  is, 
provided  the  matter  is  such  as  to  admit  of  a  division. 
Thus,  if  I  refuse  to  pay  for  the  sheep  and  the  seller 
sues  me  for  the  price,  he  can  only  recover  the  prke 
of  the  sheep  which  really  belonged  to  him  i.e.  half 
the  flock. 

475.  The  same  promise  both -a  consideration  and, 
a  condition  precedent. — But  where  the  consideration 
is  executory,  the  same  promise  that  constitutes  the 
consideration  may  also  constitute — or  rather  its 
performance  may  constitute — a  condition  precedent 
to  the  promisor's  promise,  so  that  if  the  considera- 
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'ion  be  not  fully  performed — i.e.  if  there  is  even  a 
partial  failure  of  consideration — the  promise  can  not 
be  enforced  Thus,  if  A.  agrees  to  build  a  housu 
for  B.  exactly  according  to  certain  plans  and 
specifications,  and  B.  agrees  if  and  when  the  house 
is  so  built  to  pay  A.  ten  thousand  dollars,  if  A. 
builds  the  house  differently  from  the  plans  and 
specifications  there  is  a  partial  failure  of  considera- 
tion only,  and,  so  far  as  the  doctrine  of  failure  ol 
consideration  is  concerned.  A.  could  sue  B.  and 
recover  the  whole  or  a  part  of  the  agreed  price. 
But  in  this  case  A.'s  promise  to  build  according  to 
the  plans  and  specifications  is  not  only  the  con- 
sideration for  B.'s  promise  to  pay,  but  the  perfor- 
mance of  it  is  also  a  condition  precedent  to  B.'s 
promise,  and  therefore  A.  can  not  recover  any  thing 
until  he  has  built  the  house  exactly  according  to 
the  contract. 

476.  The  consideration  of  specialties. — Although 
specialties  do  not  require  any  consideration  at 
common  law  to  make  them  valid,  yet  to  a  certain 
extent  the  doctrine  of  consideration  has  been 
extended  to  formal  contracts.  The  two  kinds  oi 
formal  contracts  which  are  ^iot  specialties,  i.e., 
negotiable  instruments  required  by  statute  to  be  in 
writing  must  have  a  consideration  like  other  simple 
contracts. 

Also  if  a  specialty  is  made  on  illegal  considera- 
tion it  is  void  just  as  a  simple  contract  would  be. 
That  is,  though  a  specialty  need  not  have  any 
consideration,  yet  an  illegal  consideration  is  worse 
than  none.  Also  a  ..ourt  of  equity  will  not  enforce 
even  a  formal  contract  unless  it  has  a  consideration. 

477.  The  consideration  of  negotiable  instruments. 
In  the  case  of  negotiable  instruments,  however, 
a  consideration  is  always  presumed  to  exist,  that  is, 
the  burden  of  proof  is   on   the   party  disputing  the 
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validity  of  the  instrument  to  show  that  there  is  no 
consideration  ;  whereas  in  the  case  of  other  simple 
contracts,  whether  formal  or  formless,  the  party 
who  seeks  to  enforce  the  contract  must  show  that 
there  is  a  sufficient  consideration. 

478.     Table  of  essentialia. — The  following  table 
shows  the  essential  parts  of  a  contract. 


Offer. 
Acceptance. 


■     I 


Agreement,  or  meeting ' 
of  minds. 


Intention  to  create  a  legal  right  m  one 
party  to  require  the  other  to  do  or 
forbear  from  doing  some  act  or  acts. 


Pact, 


r  Promise. 


Form,  or 

Consideration,  or  I 

Causa,  or  , 

Form  and    consideration.  J 


Some  additional  element  re- 
quired by  law  for  the  purpose  (1) 
of  including  care  and  caution  in 
making  the  contract  or  (2)  of 
furnishing  evidence  of  the  con- 
tract. 


CONTRACT. 


2.  Naturalia. 


479.  Chiefly  important  in  special  kinds  of 
contracts. — There  are  some  naturalia  which  may 
belong  to  any  kind  of  a  contract,  such  as  some 
implied  conditions  of  possibility  of  a  contract,  such 
as  some  implied  conditions  of  possibility  of  perform- 
ance, and  perhaps  other.  The  subject  of  possibility 
is  discussed  in  the  chapter  on  primary  duties  ;  and 
it  does  not  seem  to  be  necessary  to  discuss  the 
others  here.  The  various  kinds  of  contracts,  such 
as  sale,  hiring,  agency,  partnership,  insurance,  and 
many  others,  are  chiefly  distinguished  from  each 
other  by  differences  in  their  naturalia,  the  rules 
relating  to  which  make  up  the  greater  part  of  the 
law  on  those  special  subjects. 
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3.    accidentalia. 

(1).    Modality 

480.  Not  discussed  hete. — It  is  not  necessary  to 
add  anything  here  to  what  has  been  already  said  on 
the  subject  of  the  modality  of  transactions  in 
general. 


(11).    Confirmation. 

1.    Oaths. 

481.  Oaths  in  the  civil  and  common  law. — These 
in  the  common  law  are  only  used  to  give  assurance 
of  the  truth  of  an  assertion ;  but  in  the  civil  law 
they  are,  or  at  least  were,  used  to  confirm 
promises,  (a) 

2.    Penalties,  liquidated  damages  and 
forfeitures. 

482.  Penalties. — A  penalty  is  a  sum  of  money  to 
be  paid  by  one  party  to  another,  if  the  party  subjecf 
to  the  penalty  fails  to  perform  his  duties  under  a 
contract.  Thus,  if  A.  contracts  which  B.  to  build  a 
house  for  him  within  six  months,  and  to  pay  him  a 
thousand  dollars  if  he  fails  to  do  so,  the  thousand 

(a)  There  are  many  allutions  to  a  similar  practice  in  the  Bible,  t& 
Deur.  xi.  5  ;  Heb.  vi.  13,  16. 
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dollars  is  a  penalty.  At  law  an  agreement  to  pay  a 
penalty  can  be  enforced,  but  in  equity  a  different 
rule  prevails,  and  the  party  whom  a  penalty  is  to  be 
paid  will  not  be  allowed  to  recover  more  than  the 
amount  of  his  actual  damage.  In  technical  lan- 
guage, equity  will  relieve  against  penalties.  Thus 
in  the  example  just  given,  if  A.  does  not  build 
the  house  within  six  rnonths  and  B.  sues  him  for  the 
penalty,  A.  may  show  if  he  can,  that  B.  has  suffered 
damage  only  to  the  extent  of  six  hundred  dollars, 
and  then  a  court  of  equity  will  allow  B.  to  recover 
only  the  latter  amount,  and  will  enjoin  him  from 
suing  at  law  to  recover  the  remaining  four  hundred. 
In  the  case  of  bonds  courts  of  law  will  at  the 
present  day  relieve  against  the  penalty. 

483.  Liquidated  damages. — Sometimes,  however, 
the  parties  to  a  contract  agree  beforehand  on  the 
amount  of  compensation  that  shall  be  paid  if  either 
party  violate  his  agreement.  A  sum  so  fixed  is  not 
a  penalty,  but  is  called  liquidated  damages  ;  and 
against  an  agreement  of  this  kind  equity  will  not 
relieve.  It  is  often' very  difficult  to  tell  whether  a 
sum  fixed  in  a  contract  to  be  paid  if  the  contract  is 
broken  is  a  penalty  or  liquidated  damages  It  does 
not  depend  on  what  the  parties  have  chosen  to 
call  it ;  but  on  the  real  nature  of  the  transaction. 

484.  Forfeiture. — Very  closely  akin  to  a  penalty 
is  a  forfeiture,  when  it  is  provided  that  in  case  a 
party  fails  to  do  a  certain  act,  or  to  do  it  by  a 
certain  time,  he  shall  lose  or  forfeit  some  right. 
Thus  it  is  very  common  in  the  United  States  for 
dealers  in  furniture  to  sell  and  deliver  furniture 
to  be  paid  for  by  monthly  instalments,  with  a 
provision  in  the  contract  that  the  furniture  is  not 
to  become  the  property  of  the  buyer  till  all  the 
instalments  have  been  paid,  and  that  if  default  is 
made  in  the  payment  of  any  instalment  the  seller 
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shall  have  the  right  to  take  back  the  furniture 
and  the  buyer  shall  lose  or  forfeit  the  instalments 
already  paid.  Equity  often  relieves  against  for- 
feitures when  they  have  occured  by  accident  or 
mistake,  allowing  a  party  in  default  to  redeem 
his  forfeited  right  on  making  compensation  for 
any  loss  or  damage  that  he  may  have  caused, 
or  allowing  him  to  perform  the  act  after  the  fixed 
time  on  paying  for  any  damage  caused  by  the 
delay.  The  most  important  and  conspicuous  in- 
stance of  this  is  the  equitable  doctrine  of  mortgages, 
which  will  be  explained  in  the  chapter  on  property. 
485.  Table  of  contracts. — The  following  table 
exhibits  the  different  kinds  of  contracts  with  re- 
ference to  the  distinctions  discussed  under  the 
beads  of  contracts  and  of  transactions  in  general. 
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[I.— CONVEYANCES. 


486.  Nature  of  a  conveyance.— Another  very 
important  species  of  transactions  is  conveyances. 

A  conveyance  is  a  transaction  by  which  an 
already  existing  right  is  transferred  or  assigned  to 
another  person.  A  gift,  a  sale,  a  will,  are  examples 
of  conveyances.  The  word  conveyance  is  com- 
monly used  by  lawyers  to  denote  a  transfer  of 
property  rights,  or  of  those  kinds  of  rights  which, 
though  not  strictly  property  rights,  are  classed  with 
them  for  most  legal  purpose,  such  as  the  right  to  a 
debt ;  but  there  seems  to  be  no  good  reason  why 
it  should  not  be  used  to  signify  a  transaction  by 
which  any  existing  right  is  transferred  ;  for  instance, 
the  appointment  of  an  agent,  to  whom  is  transferred 
a  portion  of  his  principal's  persona.  It  is  impos- 
sible to  give  any  general  description  of  how  con- 
veyances are  made.  Many  of  the  particular  kinds 
of  conveyances  will  be  mentioned  in  the  second 
part  of  the  chapter  on  property. 

487.  Distinction  between  a  contract  and  a  con- 
veyance.— The  essential  difference  between  a 
contract  and  a  conveyance  is  this  : — by  a  contract 
a  new  right  in  personam  and  a  corresponding  duty 
are  created  between  the  parties  ;  by  a  conveyance 
an  already  existing  right,  either  in  personam  or  in 
rem  is  transferred  from  one  party  to  the  other. 
Thus  if  A.  and  B.  make  a  contract  that  A.  shall 
sell  to  B.  and  B.  shall  buy  of  A.  a  piece  of  land, 
that  contract  does  not  transfer  the  ownership,  the 
right  of  property,  in  the  land.  It  still  remains  the 
land  of  A.,  and  if  A.  should  convey  it  for  value  to 
C,  who  did  not  know  of  the  previous  bargain  with 
8.,  it  would  become  the  property  ®f  C,  free  from 
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all  claims  of  B.  All  that  B.  gets  by  the  contract 
is  a  right  in  persona\n  against  A.  to  have  A.  convey 
the  land  to  him  by  a  formal  conveyance,  a  deed, 
But  as  soon  as  A,  makes  and  delivers  to  B.  a  proper 
deed  of  conveyance,  the  right  in  rem  in  the  land, 
which  had  up  to  that  time  existed  in  A.,  is  trans- 
ferred to  B.  Here  are  two  separate  steps,  the 
contract  to  sell,  which  need  not  be  by  deed  (but  is 
required  by  the  statute  of  frauds  to  be  in  writing), 
followed  by  the  actual  conveyance,  which  must  be 
by  deed. 

In  the  Roman  law  the  same  distinction  between 
the  contract  and  the  conveyance  was  observed  in 
the  case  of  the  sale  of  chattels.  The  mere  contract 
of  sale,  the  agreement  to  sell  and  buy,  did  not 
transfer  the  property  in  the  thing,  but  only  gave 
the  buyer  a  right  in  personam  to  have  the  thing 
conveyed  to  him  ;  the  conveyance  itself  was  usually 
accomplished  by  the  delivery  (traditio)  of  the  thing. 

488.  Confusion  between  contracts  and  conveyances 
in  English  law. — Much  confusion  has  been  in- 
troduced into  the  English  law  by  the  fact  that  in 
very  many  and  important  instances  the  same  trans- 
action is  at  once  both  a  contract  and  a  conveyance. 
This  is  true  in  the  case  of  the  sale  of  chattels, 
wherein  the  common  law  differs  widely  from  the 
civil.  A  mere  contract  to  sell  and  buy  is  generally 
enough  to  transfer  the  right  of  ownership  in  a 
chattel,  without  any  delivery  or  any  subsequent 
conveyance.  Thus  I  may  buy  your  horse,  which 
is  standing  in  your  stable  at  a  distance,  and  he 
becomes  mine  at  once,  so  that  if  he  dies  before  I 
can  take  possession  of  him  the  loss  falls  on  me.  By 
the  civil  law  it  would  fall  on  you.  Courts  of  equity 
apply  this  same  rule  to  the  sale  of  land.  A  -contract 
of  sale  is  enough  to  transfer  the  equitable,  though 
not  the  legal,  ownership  of  land  ;  so  that  if  I  mak« 
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a  contract  to  buy  your  house,  and  it  burns  down  be- 
fore you  have  executed  the  deed  of  conveyance, 
a  court  of  equity  will  still  compel  me  to  pay  the 
money  and  take  the  land. ,  So  the  appointment  of 
an  agent  is  usually  accompanied  by  an  express  or 
implied  contract ;  but  that  the  transaction  by  which 
the  authority  is  conferred  on  the  agent  is  not 
identical  with  contract  seems  to  be  made  certain 
by  the  fact  that  some  persons  who  can  not  make 
contracts,  such  as  married  women  and  infants,  may 
be  appointed  agents,  and  may  in  some  cases 
appoint  them. 

It  often  happens,  too,  that  a  Seed  or  other  written 
conveyance  also  contains  a  contract  or  a  group  of 
contracts.  In  this  case  the  contract  and  the  convey- 
ance are  not  necessarily  identical  because  they 
happen  to  be  written  on  the  same  piece  of  papei 
or  parchment. 

But  this  often  recurring  double  character  oi 
transactions  has  led  the  majority  of  English  lawyers 
to  overlook  entirely  the  real  difference  between 
conveyances  and  contracts  ;  and  indeed  the  same 
oversight  sometimes  occurs  in  the  works  of  writers 
on  the  civil  law.  Semetimes  they  treat  all  contracts 
as  a  species  of  conveyance.  Thus  Blackstone,  as 
we  shall  see  in  the  last  chapter,  treats  of  the  whole 
subject  of  contracts  under  the  head  of  titles  to  rights 
of  property.  But  more  commonly  they  consider 
conveyances  as  being  contracts.  Nothing  is  more 
common  than  to  hear  a  deed  of  conveyance  of  land 
spoken  of  as  a  contract.  This  erroneous  notion  is 
often  carried  so  far  as  to  induce  courts  and  text 
writers  to  speak  of  a  gift  as  an  executed  contract. 
But  a  gift  is  a  transaction  which  is  as  far  as  possible 
removed  from  the  fundamental  idea  of  a  contract, 
';he  idea  of  one  party  obtaining  power  to  bind  or 
compel  the  other  to  some  act  or  forbearance. 
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489.  Consideration  of  conveyances. — A  convey- 
ance, whether  formal  or  formless,  requires  regularly 
no  consideration.  But  in  certain  cases  a  conveyance 
by  gift,  when  there  is  no  consideration,  is  voidable 
on  the  ground  of  presumed  fraud ;  as  a  gift  of 
property  by  a  person  heavily  indebted. 


III.— RELEASES. 


490.  Nature  of  a  release. — A  release  is  a  trans- 
action by  which  an  existing  right  is  extinguished  ; 
but  the  term  is  sometimes  confined  to  a  formal 
release  by  deed.  Like  a  conveyance,  a  release 
may  consist  in  a  contract ;  and  when  that  is  the 
case,  it  must  have  a  consideration,  unless  the  con- 
tract is  a  specialty. 

A  confusion  similar  to  that  which  prevails  in 
regard  to  conveyances  exists  also  between  contracts 
and  releases ;  judges  and  writers  often  using 
language  which  implies  that  every  release  is  a 
contract.  There  is  also  a  peculiar  kind  of  con- 
veyance of  land  by  deed  which  is  called  in  technical 
language  a  release.  It  is  not,  however,  a  release 
at  all  in  the  sense  just  described,  but,  as  I  have  just 
said,  a  conveyance. 

491.  Difference  between  contracts,  conveyances 
releases. — The  difference  between  contracts  con- 
veyances and  releases  may  be  thus  stated  : — 

Contract creates   new rights  in  personam. 

Conveyance . .  transfers old    rights  in  personam  or  in  rem. 

Release extinguishes  . .  old     v  . .  rights  in  personam  or  in  rem 
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I.— POSSESSION  AS  A  FACT. 


1,    Detention. 

492.  Two  kinds  of  possession. — Possession  is  of 
iwo  kinds,  natural  or  physical  possession,  which 
is  also  called  detention,  and  legal  or  juridical 
possession. 

493.  Detention. — Detention  is  the  physical  con- 
trol of  a  thing,  with  the  power  to  use  it  and  to 
exclude  others ;  such  as  the  power  that  one  has  over 
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the  house  in  which  he  is  living,  the  horse  that  he  is 
riding,  the  money  in  his  pocket.  To  such  a  control 
a  physical  contact  with  the  thing  would  seem  to  be 
necessary ;  but  detention  is  a  fact,,  and  as  in  the 
case  of  other  facts,  the  actual  and  the  legal  fact 
sometimes  differ. 

494.  When  possession  is  presumed. — The  law 
sometimes  presumes  possession,  when  there  is  no 
such  contact  or  actual  power.  And  this  in  three 
classes  of  cases  : — 

(1).  From  the  situation  of  the  thing.  Thus 
everything  in  a  man's  house  is  presumed  to  be  in 
his  possession.  According  to  English  law,  too,  if 
a  man  enters  upon  my  land  and  kills  wild  game,  I 
may  sue  him  not  only  for  his  unlawful  intrusion1 
upon  my  land,  but  for  the  killing  and  carrying  away 
the  game,  in  an  action  of  trespass  or  trover,  which 
are  the  appropriate  forms  of  action  when  possessory 
rights  have  been  violated. 

(2).  The  owner  of  a  thing  is  always  presumed  to 
be  in  possession.  This  is  often  expressed  in  English 
law  by  the  saying  "that  the  ownership  draws  to  it 
the  possession."  If  I  buy  goods  in  a  warehouse  and 
the  key  of  the  warehouse  is  delivered  to  me,  thus 
giving  me  exclusive  control  of  the  warehouse,  I  am 
legally  in  possession  of  the  goods,  though  I  never 
open  the  warehouse  or  see  them.  So  one  who 
purchases  land  and  takes  a  deed  of  it,  gets  legal 
possession,  though  he  do  not  go  upon  the  land  at 
all.  Accordingly  it  has  been  held  that  if  two 
persons  are  upon  the  same  piece  of  land,  each 
claiming  it  as  his  own  and  doing  acts  of  ownership 
upon  it,  the  real  owner  will  be  presumed  to  be  in 


1    The  action  of  entering  into  a  place  without  invitation,  right,  o< 
welcome. 
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possession  and  the  other  a  mere  intruder  ;  though 
the  physical  relation  of  the  two  persons  to  the 
land  is  precisely  the  same. 

(3).  Possession  once  gained  is  presumed  to 
continue  until  either  the  possessor  relinquishes  it  or 
dies,  or  the  thing  is  destroyed  or  lost  so  as  to  make 
possession  impossible.  Thus,  if  I  own  a  piece  of 
woodland  in  a  remote  place,  it  continues  in  my 
possession,  though  I  may  not  have  visited  it  for 
many  years.  An  axe  left  temporarily  in  the  woods 
or  a  wagon  that  has  broken  down  by  the  wayside 
and  been  left  by  the  owner  while  he  has  gone  to 
seek  help,  are  still  in  the  possession  of  the  wood- 
man or  wagoner. 

But  all  the  above  named  presumptions  of  posses- 
sion can  be  rebutted  by  showing  that  the  actual 
possession  is  in  some  one  else. 

495.  Difference  between  detention  and  possession 
in  English  law. — In  English  law  detention  and 
legal  possession  are  not  distinguished,  whoever 
has  one  has  also  the  other,  except  in  two  classes 
of  cases. 

(1).  Where  one  uses  temporarily  a  thing  be* 
longing  to  another,  which  the  owner  may  take 
back  at  any  instant.  Thus,  if  my  friend,  while 
standing  talking  with  me,  borrows  my  penknife 
to  sharpen  his  pencil,  or  a  picnic  party  enjoys  a 
day's  pleasure  in  my  grove,  my  possession  of  the 
knife  or  the  land  is  not  taken  away  by  these  acts. . 

(2).  The  other  case  is  that  of  a  servant.  The 
goods  of  the  master  in  his  control  are  for  some 
purposes  presumed  to  be  still  in  the  master's 
possession,  just  as  if  the  servant  were  not  a  separate 
individual  but  a  kind  of  complex  bodily  organ  of 
the  master,  as  if  the  servant's  hand  which  holds  the 
thing  were  the  hand  of  the  master  himself.  If  the 
goods  are  wrongfully  taken  from  the  servant,  the 
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master,  and  not  the  servant,  can  sue  for  them  in 
trespass  or  trover,  as  if  taken  from  himself.  The 
master  has  possession  through  his  servant  who 
represents  him ;  and  his  possession  is  therefore 
called  representative  possession.  Representative 
possession  continues  only  so  long  as  the  representa- 
tive's will  to  hold  for  his  principal  continues  ;  but 
this  is  presumed  to  continue  till  the  contrary  is 
manifested  by  some  overt  act.  But  if  a  servant  in 
charge  of  his  master's  goods  appropriates  them  to 
his  own  use,  he  thereby  ceases  to  have  mere  deten- 
tion acquires  full  legal  (though  not  lawful)  posses- 
sion of  them,  (a) 

The  word  detention  is  very  little  used  in  English 
law.  Possession  is  sometimes  used  in  its  stead  ;  so 
that,  in  this  sense,  a  servant  may  have  possession 
of  his  master's  goods. 

496.  Detention  and  possession  in  the  civil  law. — 
But  in  the  civil  law  the  distinction  between  mere 
detention  and  possession,  is  very  important.  In 
order  to  have  juridical  possession  the  possessor 
must  possess  the  thing  as  his  own,  or  at  least  must 
lay  claim  to  some  kind  of  a  property  right  in  it. 
Thus  one  who  merely  hires  and  occupies  land,  even 
for  a  long  term,  of  years,  is  not  considered  to  have 
any  possession  of  it,  but  mere  detention,  his  right 
not  being  looked  upon  in  the  Roman  law  as  a  right 
of  property.  So  one  who  holds  things  that  are 
incapable  of  private  ownership  is  considered  as  a 
mere  detentor  and  not  a  possessor. 

497-  Quasi  possession. — Strictly,  possession  can 
only  be   had   of  corporeal  things.     But  by  many 


(a)  In  the  older  English  law  other  cases  of  detention  without  posses- 
sion seem  to  have  been  recognized.  Coke  lit.,  386,  b.  But  at  present 
even  a  finder  or  a  person  who  has  taken  a  thing  without  right  is  con- 
sidered to  havs  possession.     Armory  v.  Delamaire,  1  Str.  305, 
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writers  the  word  possession,  or  sometimes  quasi 
possession,  is  used  of  the  condition  of  a  person 
who  habitually  or  frequently  exercises  a  right  of 
any  kind  which  he  does  not  have,  i.e.  who  acts 
as  if  he  had  a  right  which  he  has  not.  For  ex- 
ample, suppose  a  person  has  a  right  of  way. 
Right  of  this  kind — i.e.  to  use  to  a  certain  extent 
land  which  one  does  not  own — are  called  ease- 
ments or  servitudes.  These  are  rights  of  which 
the  land  is  the  object.  But  it  is  exactly  in  regard 
to  this  class  of  rights  that  unfortunate  con- 
fusion between  rights  and  the  things  which  are 
their  objects,  of  which  I  have  already  spoken,  has 
most  prevailed.  Easements  and  servitudes  are 
continually  spoken  of  by  writers  on  both  the 
Romar  and  English  law  as  being  themselves  the 
objects  of  rights.  They  are  called  incorporeal 
things  when  in  fact  they  are  not  things .  at  all, 
but  mere  rights.  With  such  a  confusion  of  thought 
prevailing,  it  was  very  easy  to  transfer  to  such 
rights  the  idea  of  possession  that  belongs  to  things. 
It  was  fancied  that  these  so  called  "incorporeal 
things"  could  be  possessed,  just  as  the  real  things 
that  are  truly  the  objects  of  rights  can  be  pos- 
sessed. Accordingly  if  a  person  exercised  an  ease- 
ment, i.e.  if  he  acted  as  though  he  had  an  easement, 
when  in  truth  he  had  not,  he  was  said  to  have 
possession  or  quasi  possession  of  the  easement 
or  right;  as,  for  instance,  if  a  man  should  con- 
tinually cross  and  recross  his  neghbor's  land  as 
if  he  had  a  right  of  way,  when  in  fact  he  had  none. 
This  improper  use  of  language  was  helped  by  the 
fact  that  a  person,  both  in  Romal  and  English 
law,  can  gain  a  right  of  way  or  other  easement 
by  long  continued  use  of  it,  just  as  he  can  gain 
the  ownership  of  land  by  long  continued  adverse 
possession. 
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498.  Meaning  of  phrase  "  to  have  a  right" — 
It  is  impossible  to  avoid  using  the  expression 
"  have  a  right,"  though  it  is '  liable  to  be  misunder- 
stood on  account  of  this  very  confusion.  It  means 
simply  to  be  the  subject  of  a  right,  in  the  sense 
which  has  been  already  explained,  and  has  no  con- 
nection with  thfc  idea  of  possession.  ''  To  possess 
a  right "  is  a  meaningless  phrase ;  rights  can  not 
be  possessed*  but  only  things.  To  use  or  exercise 
a  right  is  the  most  convenient  and  intelligible 
expression,  when  we  wish  to  speak  of  a  person's 
acting  as  though  he  had  a  right.  In  the  same 
way,  it  is  proper  to  speak  of  a  person's  using  or 
exercising  an  easement,  when  he  does  the  acts 
which  it  would  be  proper  for  him  to  do  if  he  had 
such  an  easement.  The  same  is  true  of  the  word 
"  own."  We  ought  not  to  say,  as  is  often  said 
even  by  lawyers,  that  such  a  man  owns  an  ease- 
ment, since  only  things  can  be  owned,  as  will 
be  seen  in  the  next  chapter ;  or  if  we  do  use  the 
words  possess  or  own  in  connection  with  ease- 
ments or  other  rights,  we  must  carefully  bear  in 
mind  that  they  are  used  in  a  sense  quite  different 
from  their  ordinary  and  true  meaning. 


II.— THE  RIGHT  OF  POSSESSION. 


499.  Possession  is  a  fact. — There  has  been  a 
great  deal  of  discussion  as  to  whether  possession 
is  a  fact  or  a  right.  Possession,  as  above  defined, 
is  clearly  fact  and  not  a  right;  but  it  is  intimately 
connected  with  certain  rights,  which  it  will  be 
convenient  to  mention  here. 
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500.  The  rights  of  possession. — There  are  of  two 
kinds,  called  by  the  writers  on  Roman  Law  jus 
possidendi,  the  right  of  possessing  or  the  right 
to  possess,  and  jus  possessionis,  which  literaly 
means  the  right  of  possession;  but  as  the  latter 
phrase  is  ambiguous,  being  used  indiscriminately 
for  both  kinds  of  right,  I  shall  substitute  the 
expression,  the  right  of  the  possessor. 

501.  jfzis  possidendi. — The  right  to  possess. 
This  is  either  the  right  to  take  or  to  keep  possession 
of  the  thing.  Thus,  if  I  purchase  apiece  of  land, 
I  have  at  once  the  right  to  go  and  take  possession 
of  the  land,  and  when  once  in  possession  I  have 
a  right  to  stay  there  and  keep  possession. 

These  rights  may  be  separated.  A  finder  has 
the  right  as  against  every  one  except  the  owner 
to  keep  possession  of  the  thing  found,  and  the 
owner  has  the  right  to  take  possession  when  he 
pleases.  As  soon  as  the  owner  exercises  his 
right,  that  of  the  finder  comes  to  an  end. 

Possession  implies  the  power  to  deal  with  a  thing 
as  one  pleases,  but  not  necessarily  the  right  to  do 
so.  If  I  borrow  my  friend's  horse,  I  have,  while 
he  is  in  iny  possession,  the  physical  power  or  ability 
to  kill  him  »c  But  I  have  no  right  to  do  so  ;  on  the 
contrary,  I  am  forbidden  by  the  law.  So  the  right 
to  possess  is  simply  the  right  to  put  oneself  into 
or  to  continue  in  such  a  relation  to  or  control  over 
the  thing  as  to  have  the  physical  power  of  dealing 
with  it  as  one  pleases,  but  does  not  imply  the  right 
to  exercise  that  power.  In  the  case  just  put,  I  have 
a  right  to  possess  the  horse,  i.e.  a  right  to  be  in 
such  a  relation  to  or  have  such  a  control  over  the 
horse  that  I  could  kill  him  if  I  pleased  ;  but  I  have 
no  right  to  kill  him.  The/z«  possidendi  may  be  in 
one  person  and  the  actual  possession  in  another. 
If  a  thief  steals  my  horse,  the  jus  possidendi,  the 
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right  to  possess,  still  remains  in  me  ;  but  the  actual 
possession  is  with  him.  The  right  is  unchanged, 
though  the  fact  is  changed. 

502.  Juspossessionis. — The  right  of  the  possessor. 
Strictly  speaking,  a  possessor,  as  such,  has  no 
rights  in  the  thing  ;  that  \s,  mere  possession  is  not 
a  title  to  rights.  But  by  a  legal  fiction,  possession 
does  become  indirectly  a  title  to  rights.  As  far  as 
all  persons  except  the  owner  or  any  person  having 
the  jus  possidendi  are  concerned,  the  possessor  of 
a  thing  is  presumed  to  be  the  owner,  i.e.  the  legal 
fact  is  that  he  is  the  owner.  Except  against  the 
persons  named,  the  possessor  has  the  same  rights 
as  the  owner.  For  example,  if  a  person,  rightfully 
or  wrongfully,  gets  possession  of  a  thing  which 
belongs  to  me  or  which  I  have  a  right  to  possess, 
although  as  against  me  he  has  no  rights  in  the 
thing  at  all — though  for  reasons  of  public  policy 
I  may  be  forbidden  to  use  certain  means  to  get 
possession,  e.g.  I  may  be  forbidden  to  take  the 
thing  from  him  by  force — ;  yet  as  far  as  all  the  rest 
of  the  world  are  concerned  he  is  presumed  to  be 
the  owner  of  the  thing  ;  and  if  another  person  takes 
pr  interferes  with  the  thing,  the  possessor,  even 
though  he  may  himself  be  a  wrongful  possessor, 
may  sue  him  in  trespass  or  trover  as  though  he 
were  the  rightful  owner,  and  it  will  be  no  defence 
for  the  person  so  sued  to  plead  that  the  plaintiff 
had  himself  no  right  to  the  thing. 

The  law  on  this  point  was  settled  in  the  famous 
case  of  Armory  v.  Delamaire.  (a)  There  a  chimney 
6weeper's  apprentice  found  a  ring  containing  a 
valuable  stone.  He  took  it  to  a  jeweller  to  find 
out  its  value,  and  the  jeweler,  having  taken  out  the 


ia)  I  Str.  505. 
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stone  to  examine  it,  refused  to  return  it  to  the  boy, 
who  thereupon  brought  an  action  of  trover  against 
him.  The  defendant  took  the  ground  that,  as  the 
plaintiff  was  not  the  owner  of  the  jewel,  he  had  no 
■  right  to  sue  for  it ;  that  he,  the  defendant,  had  as 
good  a  right  to  keep  it  as  the  plaintiff  had.  But 
the  court  held  that  the  plaintiff,  being  in  possession 
of  the  jewel,  must  .be  considered  as  the  owner  as 
against  all  persons  who  could  not  show  a  better 
right ;  and  the  defendant  was  compelled  to  pay 
the  full  value  of  the  stone. 

This  right  to  stand  in  the  place  of  the  owntr  h 
called  the  jus  posses stems. 
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3.  Easements  in  English  law- 

Distinction  between  easement  and  ownership.  564. 

Easements  in  gross  and  appendant,  etc. ..     .  „  565. 

Particular  easements 566. 

Quasi  easements 567. 

4.  Estates  in  possession  and  expectany ,  568. 

5.  Particular  kinds  of  property. 

Confused  classification 569. 
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Feesimple ..  571, 

Fee  tail 572. 
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These  names  applied  to  estates  in  expec- 
tancy and  easements 575. 
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Occupation 596. 
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3.  Titles  on  which  an  old  right  is  extinguished  and 
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Prescription. 

General  nature 604. 

Requisites.         . .     . ,     605—609 
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Sections. 

Usucapio.          ,     ..     ..  611. 

f.  Titles  on  which  rights  are  extinguished  simply. 

Abandonment 612. 

Escape  of  animals ..  613. 

Loss  or  destruction  of  thing 614. 

Release 615 

II,  Titles  with  privity,  or  succession. 

Introductory.         ^16. 

A.  Successions  at  death. 
(I).  In  Roman  law. 

Universal  succession.       ....     ..     ..     ..  617. 

Kinship. 

In  general 618 — 619. 

Patria  potest  as ,  62ct: 

Agnatic  and  cognatic  kinship w  621. 

The  /teres. ., 622. 

Testate  and  intestate  succession.   , 623. 

Legacies 624. 

(11).  In  English  law 625. 

1.  Descent 

In  general.     626. 

Classes  of  heirs 627—630. 

Representation 631 — 633. 

Coparcenors 634. 

Primogeniture  and  preference  of 

males 635. 

The  half  blood 636. 

2.  Administration. 

Meaning  of  purchase 637. 

The  administrator 638 — 639 

3.  Title  by  will. 

Wills 640. 

The  executor 641. 

No  universal  succession 642. 

4.  Table  of  Roman  and  English  successions.  643. 

5.  Escheatto*B««?lord.  Curtesy  and  dower.  644. 
B     Successions  inter  vivos.    Alienation.        . .  64$ 

(I).  Voluntary  alienations. 

I.  Delivery  with  titultts. 

Gift        646. 

Sale  and  appropriation 647. 
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Section. 

Transfer  of  shares 634. 

Indorsement 655. 

3.  Contract. 

Sale 656. 

Partnership, 657. 

Marriage ,  658. 

{II).  Involuntary  alienations. 
I.  Judicial  proceedings. 

Decree  in  equity 659. 

Judgment  and  satisfaction, 660. 

Judicial  sale 661. 

Bankruptcy 662. 

Seizure 663. 

Distress.         664. 

Confiscation 665. 

(III).  Voluntary  er  involuntary  alienation. 

Getting  possession  of  money 666. 

lit  Title  by  law. 

In  general.         667. 

Special  statute 668. 

503.  Meaning  of  various  terms. — The  word  pro- 
perty is  used  ambiguously,  sometimes  to  denote  a 
right  and  sometimes  the  thing  which  is  the  object 
of  the  right.  We  speak  of  a  man's  property  or 
ownership  in  his  land  or  his  horse,  and  also  of  the 
land  or  the  horse  itself  being  the  man's  property. 
The  former,  denoting  a  right,  is  the  only  true  and 
accurate  use  of  the  word  in  law ;  but  for  con- 
venience sake  it  will  be  used  in  this  book  in  both 
senses.  The  English  word  estate  strictly  and 
properly  means  a  property  right  having  land  for  its 
object ;  but  is  sometimes  used  of  other  kinds  oi 
property  rights,  and  often,  incorrectly,  to  signify 
the  land  or  other  thing  itself  which  is  the  object  of 
the  right.  Real  estate  means,  in  correct  use. 
certain  rights  of  property  having  land  for  their 
object ;  and  incorrectly  used  it  means  the  land 
itself:  personal  estate  rightly  means  all  other  pro- 
perty rights,  but  is  more  often,  though  wrongly, 
used  to  denote  chattels.     Ownership  is  free  from 
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this  ambiguity,  and  means  always  rights  and  never 
things ;  the  same  is  true  of  the  word  title,  which. 
as  has  been  said,  is  often  used  by  English  lawyers 
to  mean  property.  But  this  use  is  objectionable, 
because  title  has  another  and  more  proper  meaning. 


PART  FIRST.      THE  NATURE  AND 
KINDS  OF  PROPERTY. 


I.— PROPERTY   IN   GENERAL. 


1.     The  duties  corresponding  to  property 

RIGHTS. 

504.  General  nature  of  the  right  of  property.— 
We  commonly  speak  of  "  the  right  of  property  "  as 
though  it  were  a  single  right.  But  in  truth  all 
property  rights  are  complex,  that  is,  they  are  groups 
or  collections  of  more  or  less  numerous  rights. 

I  will  first  explain  the  nature  of  property  rights 
in  general,  and  then  describe  the  various  kinds  of 
property. 

Property  in  the  largest  sense,  full  ownership, 
may  be  defined  as  the  right  to  possess  and  use  a 
thing.  It  is  a  collection  of  rights  in  rem  having 
the  thing  for  their  object. 

505."  Duties  corresponding  to  property  rights. — 
Let   us   briefly   examine   the  nature  cf  the  duties 
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corresponding  to  these  rights.  In  the  first  place, 
they  are  duties  to  abstain.  A  right  to  possess,  use 
and  enjoy  is  a  right  not  to  be  prevented  from  so 
doing  by  the  acts  (not  omissions)  of  others.  If  by 
any  mere  omission  a  person  damages  any  thing 
which  I  own,  he  does  not. thereby  infringe  upon  my 
right  of  property.  Thus  to  recur  to  a  former 
illustration,  if  a  township  or  other  municipal  cor- 
poration omits  to  repair,  a  road  which  it  is  bound 
to  repair,  and  I  drive  into  a  hole  in  the  road  and 
break  my  carriage,  there  is  no  violation  of  my  right 
of  property  in  the  carriage.  In  the  second  place,  we 
have  seen  that  a  right  in  rem  can  only  be  violated 
by  some  act  immediately  affecting  the  object  of  the 
right.  The  same  is  of  course  true  of  the  right  of  pro- 
perty. Thus,  if  I  own  a  piece  of  low  land  by  the  sea 
and  have  built  a  dyke  to  keep  out  the  sea,  my  right  ol 
property  in  the  land  includes  the  right  to  repair 
the  dyke  and  to  build  and  maintain  a  house  on  the 
land.  Now  if  the  dyke  becomes  weak  and  must  be 
repaired  in  order  to  keep  out  the  sea,  and  just  as  I 
am  on  my  way  to  the  place  to  make  the  repairs 
some  one  unlawfully  seizes  and  imprisons  me,  so 
that  I  can'  not  make  the  repairs,  and  in  consequence 
the  sea  breaks  through  the  dyke  and  destroys  the 
house  that  I  have  built  on  the  land,  the  act  of  the 
person  who  imprisoned  me  is  not  an  infringement 
of  my  right  of  property,  because  his  act  did  not 
immediately  affect  the  land  ;  the  damage  to  that 
was  indirect  only.  In  fact  his  act  was  a  violation 
of  a  very  different  right,  my  right  of  personal 
security.  By  the  right  to  possess  and  use  a  thing 
we  meaii,  then  a  right  not  to  be  prevented  from 
possessing  and  using  it  by  any  act  of  another 
directly  affecting  the  thing  ;  and  the  corresponding 
duty  is  a  duty  not  to  prevent,  the  owner  by  such  an 
act  from  so  doing. 
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It  also  follows  from  the  above  principles  that 
there  may  be  damage  done  to  property  by  an 
unlawful  act,  damage  amounting  even  to  the 
destruction  of  the  thing,  without  any  violation  of 
the  right  of  property  ;  and  this  is  true,  even  though 
the  destruction  of  the  thing  would  necessarily  put 
an  end  to  the  right  of  property. 

506.  Certain  peculiar  property  Sghts. — To  the 
above  description  of  the  right  of  property  there  are 
some  qualifications  and  exceptions  to  be  made,  as 
follows : — 

1.  The  object  of  the  right  may  be  one  of  those 
entities  which  I  have  called  artificial  or  legal  things. 
For  instance,  it  may  be  status.  A  share  in  a. 
corporation  is  really  a  collection  of  duties  and 
rights  which  a  person  has  as  a  member  of  the 
corporation,  i.e.  it  is  a  status.  But  shares  in  corpora- 
tions are  a  very  important  kind  of  property. 

2.  A  monopoly,  or  the  exclusive  right  to  make 
or  sell  certain  articles,  for  instance  a  patent  right, 
also  an  office  or  franchise,  which  is  a  right  by  special 
permission  of  the  sovereign  to  do  some  acts  or  to 
have  some  status  forbidden  to  subjects  in  general, 
is  usually  regarded,  if  it  is  assignable,  as  a  property 
right.  But  such  rights  have  no  object,  and  are 
rather  rights  resembling  property  rights  than  true 
rights  of  property.  They  are  not  even  intimately 
connected  with  an  object  like  the  quasi  easements 
to  be  presently  mentioned.  They  are  rights  in 
rttn,  however. 

3.  There  are  certain  rights  in  personam  which 
are  usually  reckoned  among  rights  of  property. 
These  are  of  two  kinds.  (1).  Debts.  A  debt  is 
merely  a  right  in  personam  to  receive  money  from 
another.  It  has  no  determinate  object,  and  is  not 
in  strictness  a  property  right  at  all.  But  for  many 
purposes  debts  due  to  a  pe>-sop   are  considered  in 
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law  as  his  property.  They  can  be  bought  and  sold, 
subject  to  certain  restrictions,  and  on  the  death  of 
the  creditor  they  forma  part  of  his  estate  ox  persona 
which  goes  to  his  executor  or  administrator. 
Although  negotiable  instruments  are  a  kind  of 
debts — or,  to  speak  more  accurately,  are  evidences 
of  debts — ,  yet  since  the  debt  is  transferable  with 
the  writing  and  is  due  to  whoever  has  the  writing, 
the  writing  itself  may  be  regarded  as  a  peculiar 
kind  of  chattel,  which  is  capable  of  being  the  object 
of  a  true  property  right.  (2).  The  peculiar  kind  of 
rights  that  I  shall  presently  speak  of  under  the 
name  of  quasi  easements  are  mostly  rights  in 
personam  and  not  true  property  rights. 

507.  Limitations  on  the  right  of  property.  1. 
Police  regulations. — There  are  certain  limitations 
on  the  right  of  possession  and  use  imposed  from 
considerations  of  public  policy.  These  are  of  five 
kinds.  The  first  are  police  regulations ;  as  for 
instance  one  may  be  forbidden  to  keep  a  market 
on  his  land  within  a  certain  distance  of  an  established 
public  market,  or  to  sell  gunpowder  or  spiritous 
liquors  without  a  license. 

50S.  2.  Eminent  domain. — This  is  a  right  reserved 
by  the  sovereign  to  take  private  property  when 
needed  for  public  uses.  Thus  a  person's  land  may 
be  taken  to  make  a  highway  or  to  build  a  fort  or  a 
light-house  on,  or  his  grain  to  feed  the  army  in 
time  of  war.  Sometimes  the  right'  of  eminent 
domain  is  delegated  by  the  sovereign  to  a  subject. 
It  is  a  very  common  practice,  for  instance,  for  the 
state  to  authorize  a  private  company  to  lay  a 
railroad  or  construct  a  turnpike  or  a  sewer  through 
a  man's  land  against  his  wishes.  Tn  cases  of 
emergency  such  a  right  may  even  be  exercised  by 
private  persons  without  the  special  sanction  of  the 
sovereign  ;  thus  by  the   common  law  any   person 
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may  pull  dswn  a  house  if  necessary  to  stop  a  con- 
flagration The  right  of  eminent  domain,  however, 
=s  not  exercised  by  civilized  governments  without 
making  compensation  to  the  person  whose  property 
has  been  taken  for  the  public  good  ;  and  usually, 
when  practicable,  the  amount  of  such  compensation 
is  determined  in  a  regular  legal  proceeding  before 
the  property  is  taken.  The  constitutions  of  the 
United  States  and  of  the  various  states  of  the  Union 
forbid  the  taking  of  private  property  for  public  use 
without  making  compensation. 

509.  3.  Taxation. — The  state  must  necessarily 
take  a  part.of  every  person's  property  by  way  of  taxes. 
This  may  perhaps  be  considered  an  exercise  of  the 
right  of  eminent  domain. 

510.  4..  Sic  uter e  tuo  etc. — Besides  these  direct 
interferences  of  the  sovereign  with  the  use  o\ 
property,  every  owner  of  a  thing  is  bound  by  certain 
duties  to  all  other  persons  not  to  use  it  so  as  to 
injure  them.  Thus  I  have  no  right  to  erect  on  my 
land  close  to  the  street  a  rickety  structure  dangerous 
to  the  passers-by.  These  restrictions  on  property 
rights  are  usually  expressed  in  the  maxim  sic  uteri 
tuo  ut  alienum  no?i  laedas,  (a)  the  extent  and 
meaning  of  which  I  shall  speak  of  in  the  next 
chapter. 

5x1.  j  Limitations  growing  out  of  wrongs. — 
There  are  a  few  other  limitations  on  property 
rights  growing  out  of  some  wrong  act  on  the  part 
of  the  owner  of  the  thing,  or  from  necessity. 
Thus,  if  a  person  attacks  me  and  in  defending 
myself  I  tear  his  clothes,  or  if  a  flood  carries  my 
legs  into  my  neighbor's  land  and  I  go  and  retake 
them,  doing  no  damage,  I  am  not  guilty  of  any 
violation  of  property  rights. 

(a)     So  use  your  own  property  as  not  to  injure  other  people's. 


j90  first  principles  of  law.  §§  512-514. 

2.    In  what  respects  property  rights  may 
differ  from  each  other. 

512.  Different  kinds  of  property  right  in  gene- 
ral.— As  I  have  already  intimated,  there  are  various 
kinds  of  property  rights,  distinguished  by  particular 
names,  and  differing  from  each  other  in  many 
important  respects.  Thus  one  kind  of  property  is 
called  dominion,  or  full  ownership,  another  is 
called  fee  simple,  another  usufruct,  and  there  are 
numerous  other  species,  which  I  shall  describe  in 
the  proper  place.  But  before  doing  so,  let  us 
inquire  in  what  general  respects  they  may  differ 
from  each  other. 

513.  Differences  as  to  amount  of  right. — First, 
they  may  differ  in  respect  to  the  amount  of  right 
which  the  property  holder  has  in  the  thing.  Some 
owners  have  absolute  power  to  do  what  they  please 
with  the  thing,  and  others  may  only  use  and  enjoy 
it  to  a  limited  extent.  In  respect  to  the  amount 
of  right,  we  may  distinguish  the  following  dif- 
ferences. 

514.  1.  Definite  and  indefinite  rights  of  use. — The 
:kinds  of  rights  of  collectively  composing  the  right 
of  property  may  be  definite  in  number.  Thus,  if  I 
am  the  absolute  owner  of  a  house  in  which  I 
am  living  or  a  horse  which  I  have  in  my  stable,  my 
rights  over  them  are  altogether  indefinite.  I  can 
use  them  in  more  ways  than  can  possibly  be 
named.  I  may  sell  or  give  them  away,  pull  down 
the  house  or  kill  the  horse,  and  no  one  can 
interfere  with  my  so  doing.  But  on  the  other 
hand,  if  I  have  a  right  of  way  across  my  neighbor's 
land,  or  a  right  to  pasture  my  cattle  in  his  field 
(which  is  called  a  right  of  common  of  pasture)  or  a 
right  when  I  build  a  house  on  my  land   to  rest 
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the  ends  of  the  beams  on  his  wall  standing  close  to 
the  edge  oi  my  land,  those  right,  which  are  all 
property  rights,  are  quite  definite.  I  can  use  his 
land  or  his  wall  in  that  particular  way  and  no 
other. 

515.  Ownership  and  easement. — This  brings  us 
the  first  and  most  general  distinction  between  the 
kinds  of  property.  If  the  number  of  rights  is  in- 
definite, they  are  called  collectively  ownership,  and 
the  person  who  holds  them  is  called  the  owner  of 
the  thing.  If  the  number  of  rights  is  definite,  as  a 
right  of  way  or  of  common,  they  are  called  ease- 
ment or  servitude.  The  word  easement  belongs  to 
the  English  law,  servitude  to  the  Roman.  This  is 
the  distinction  between  easement  and  ownership 
which  is  laid  down  by  Mr.  Austin,  and  I  think  it 
is  the  only  philosophical  one.  But  it  does  not 
exactly  correspond  to  the  distinction  between 
ownership  and  easement  or  servitude  that  actually 
exists  either  in  the  common  or  civil  law.  How  it 
differs  from  these  I  will  explain  when  I  come  to 
speak  of  the  kinds  of  property  in  detail.  The 
reader  must  also  bear  in  mind  that  the  distinction 
between  ownership  and  property — which  latter 
term  includes  both  ownership  and  easement — is 
not  generally  recognized  ;  but  the  two  words  are 
commonly  used  as  synonymous. 

When  one  person  has  an  easement  in  a  thing 
that  is  owned  by  another,  the  thing  is  said  to  be 
burdened  with  or  subject  to  the  easement.  Thus, 
if  A.  has  a  right  of  way  across  B.'s  land  or  a  right 
to  fish  in  B.'s  pond,  that  easement  is  a  burden  on 
the  land,  the  land  is  subject  to  the  easement ;  and 
B.'s  right  of  ownership  is  also  said  to  be  burdened. 
If  the  easement  did  not  exist,  both  the  land  itself 
and  B.'s  ownership  of  it  would  be  said  to  be  free 
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Thus  there  are  two  kinds  of  ownership,  burdened  or 
free,  accordingly  as  there  is  or  is  not  an  easement 
over  the  same  thing  existing  in  some  one  other 
than  the  owner. 

516.  2.  The  right  of  fios  session  may  be  included 
or  not. — A  right  of  property  may  or  my  not  include 
the  right  of  possession.  As  to  this  there  are  three 
possible  alternatives.  (1).  It  may  include  the  right 
of  present  possession.  If  I  let  my  house  to  A.  for  a 
year,  A.  has  a  very  inferior  kind  of  ownership,  so 
inferior  in  fact  that  it  is  not  usually  called  ownership 
at  all  ;  but  it  includes  the  right  of  present  posses- 
sion. Ownership  of  this  kind  are  called  estates  in 
possession,  i.e.  estates  where  the  thing  is  in  posses- 
sion. (2).  It  may  include  the  right  of  future  but 
not  of  present  possession.  These  are  called  estates 
in  expectancy,  i.e.  where  possession  of  the  thing  is 
expected  by  and  by.  This  is  my  condition  after 
I  have  let  my  house  to  A.  I  still  retain  certain  of 
the  rights  of  ownership,  and  I  have  a  right  to 
resume  possession  at  the  end  of  the  year.  But 
while  the  year  lasts,  I  have  no  present  right  of 
possession,  but  only  a  right  in  expectancy.  (3). 
The  right  may  not  include  the  right  of  possession 
at  all,  either  present  or  future.  This  is  the  case 
with  most  easements.  One  who  has  a  right  of  way 
or  of  common  on  his  neighbor's  land,  though  he 
may  use  the  land  in  certain  specified  ways,  yet  has 
no  possession  of  it. 

It  must  be  borne  in  mind  that  actual  possession 
is  never  an  element  in  ownership  or  property  of  any 
kind.  Possession  is  a  mere  fact,  while  ownership  is 
a  right.  If  a  thief  steals  my  watch  or  an  intruder 
turns  me  out  of  my  house,  he  gets  possession  and  1 
lose  it ;  but  my  right  of  ownership  remains  just  as  it 
was  before. 
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517.  3.  Threefold  division  of  the  right  of  use. — 
The  right  to  use  the  thing,  what  we  may  call  the 
right  of  use  in  the  larger  sense,  is  susceptible  of  a 
division  into  three  subordinate  rights.'  (1).  The 
right  to  use  the  thing,  to  put  it  to  use,  without 
injuring  it.  This  is  the  right  of  use  in  the  narrower 
sense.  (2).  What  is  often  called  the  right  to 
abuse,  or  in  the  technical  language  of  the  English 
law,  the  right  to  commit  waste  ;  (a)  that  is,  the 
right  so  to  use  the  thing  as  to  consume  it,  or  even 
the  right  to  deliberately  destroy  it.  Thus  the 
owner  of  a  house  may  not  only  put  it  to  any  use 
that  he  pleases,  but  he  may  pull  it  down  or,  if  he 
can  do  so  without  danger  to  the  property  of  others, 
may  burn  it  up.  Waste  is  of  two  kinds,  voluntary 
and  permissive.  Voluntary  waste  is  the  actively 
injuring  or  destroying  the  thing,  as  when  one  pulls 
down  a  house  or  kills  cattle.  Permissive  waste  is 
when  one  simply  neglects  to  make'such  repairs  tor 
take  such  precautions  as  are  necessary  to  prevent, 
the  thing  from  deteriorating  by  the  operation  of 
natural  causes.  When  I  speak  of  waste  hereafter  in 
this  chapter,  I  mean  voluntary  waste  only.  A 
person  may  have  the  right  of  using  a  thing  without 
having  the  right  to  commit  waste  ;  thus  if  I  borrow 
my  friend's  horse,  I  may  use  it,  but  may  not  kill 
it  or  ill-treat  it.  In  the  case  of  fungible  things 
there  can,  of  course,  be  no  difference  between  the 
right  to  use  and  to  abuse,  since  those  things  arc 
only  used  by  consuming  them  (3).  Another 
element  in  the  full  right  to  use  is  the  right  to  take 
the  fruits  or  increase  of  the  thing.  Thus,  if  I  own  a 
cow  or  a  field,  the  calves  or  the  crops  are  mine  also. 
But  if  I  borrow  my  friend's  mare,  and  while  I  am 

(«),  But  in  the  English  law  the  word  waste  is  applied  oply  to  injunef 
to  land  committed  by  tenants. 
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keeping  her  she  produces  a  foal,  the  foal  belong  to 
the  owner  of  the  mare,  not  to  me.  I  have  only  the 
use  of  the  mare. 

518.  4..  Certain  lesser  property  rights. — Besides 
the  rights  of  use  and  possession  there  are  certain 
smaller  property  rights  that  may  be  enjoyed  over, 
or  at  least  in  relation  to,  a  thing.  These  are  the 
following :  (1).  The  right  to  take  a  small  portion 
of  the  thing.  Thus  I  may  have  the  right  to  dig  sand, 
gravel  or  minerals  in  another  person's  land,  and 
take  them  away  for  my  own  use.  This  is  not 
exactly  a  right  to  use  nor  a  right  to  take  fruits,  but 
is  analogous  to  them.  The  technical  name  of  this 
kind  of  right  in  English  law  is  profit  a  prendre. 
(2).  The  right  to  receive  money  or  some  other 
Valuable  thing  or  services  of  some  kind  from  the 
owner  or  possessor  of  the  thing.  The  most 
common  example  of  this  kind  of  right  is  a  right  to 
leceive  a  rent.  The  services  connected  with  tenure, 
which  will  be  presently  described,  are  of  this 
nature.  (3).  The  right  to  appoint  a  person  who 
ihall  have  the  right  receive  such  money  or  other 
valuable  thing  or  services.  An  advowson,  which 
will  be  described  a  little  farther  on,  is  a  right  of  this 
kind.  (4).  A  right  to  control  the  possessor  of  the 
thing  in  his  use  of  it.  This  is  of  two  kinds  ;  first,  to 
forbid  him  from  making  some  use  of  the  thing  which 
he  would  otherwise  have  a  right  to  make.  Thus, 
if  I  build  a  house  on  the  edge  of  my  land  with 
windows  looking  out  over  my  neighbor's  land,  and 
the  house  remains  in  that  position  for  a.  certain 
time  called  the  period  of  prescription,  usually 
twenty  years,  I  thereby  acquire  a  right  to  forbid 
my  neighbor  to  build  any  structure  on  his  land  so 
high  and  so  near  to  my  house  as  to  shut  off  the 
light  and  air  from  my  windows.  Rights  of  this 
kind   are    called    negative    easements.     Secondly, 
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one  may  have  a  right  to  compel  the  owner  or 
possessor  of  the  thing  to  do  certain  acts  in  or  with 
the  thing  which  owners  or  possessors  are  not 
usually  bound  to  do.  For  instance,  if  a  large  tract 
of  low  land  is  protected  from  inundations  of  the 
sea  or  a  river  by  a  dyke  or  sea  wall,  the  owner  or 
possessor  of  one  part  may  have  a  right  to  compel 
the  owner  or  possessor  of  another  part  to  keep  in 
repair  so  much  of  the  dyke  or  wall  as  is  on  the 
latter's  land.  (5).  One  may  have  a  right  in  certain 
cases  to  sell  or  in  some  other  way  convey  or 
transfer  the  property  in  a  thing  of  which  he  himseli 
is  not  the  owner.  Rights  of  this  kind  are  called 
powers.  Thus,  if  A.  owes  money  to  B.,  he  may  by 
a  proper  written  instrument  authorize  B.,  if  the 
debt  is  not  paid  when  due,  to  sell  a  piece  of  land 
or  other  thing  belonging  to  A.,  and  apply  the 
proceeds  to  pay  his  debt.  The  right  called  hypo- 
thecation, which  will  be  hereafter  described,  is 
of  this  nature. 

519.  Quasi  easements. — All  these  last  named 
rights  are  easements  within  the  definition  given 
above,  although  rents,  advowsons1,  powers  and 
hypothecations  are  never  so  called  in  English  or 
Roman  law.  I  shall  venture  to  call  them  all  quasi 
easements,  to  distinguish  them  from  true  ease- 
ments, which  latter  include  a  right  to  use  the 
thing,  and  are  true  property  rights.  These  quasi 
easements,  on  the  other  hand,  can  hardly  be  said 
to  have  things  for  their  objects  at  all ;  most  of 
them  belong  rather  to  the  class  of  rights  in  per- 
sonam. But  they  are  still  intimately  connected 
with  things,  because  the  persons  against  whom  the 
rights  avail,   who  are   subject   to   the   duties  that 


1    A  right  of  presentation  to  a  church  or  benefice 
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correspond  to  the  rights,  are  so  subject  by  virtue 
of  being1  the  owners  or  possessors  of  the  things. 
For  this  reason,  as  I  have  already  said,  the  things 
themselves  are  sometimes  regarded  in  law  as  a 
kind  of  artificial  persons,  and  as  being  themselves 
the  subjects  of  the  duties.  Negative  casements, 
profit  a  prendre  and  powers  are,  however,  more 
analogous  to  rights  in  rem,  having  things  for  their 
objects. 

520.  Differences  as  to  duration  of  right. — Se- 
condly, the  various  kinds  of  property  differ  in 
respect  to  the  duration  of  the  rights  which  compose 
them. 

521.  1.  Rights  unlimited  in  duration. — Rights 
may  be  capable  of  lasting  forever,  or  as  long  as 
the  thing  which  is  their  object  continues  to  exist. 
But  although  the  rights  last  forever,  the  persons 
who  are  the  subjects  of  them  die.  When  we  say, 
therefore,  that  property  rights  are  capable  of  last- 
ing forever,  we  mean  that  they  are  such  as  will 
descend  to  the  holder's  successor  after  his  death, 
and  afterwards  in  turn  to  the  successor's  successor, 
and  so  on  indefinitely.  If,  however,  a  person  die 
without  leaving  any  successor,  as  sometimes  hap- 
pens, then  the  right  becomes  extinct.  In  such 
cases  the  sovereign  usually  takes  possession  of  the 
thing.  But  the  right  to  the  thing  so  gained  by  the 
sovereign  is  not  the  same  right  which  the  dead 
man  had,  but  a  new  and  distinct  right,  (a) 

522.  2.  Rights  of  limited  duration. — Property 
rights  may  be  limited  in  duration.  (1).  They  may 
be  liable  to  be  put  an  end  to  by  the  happening 
of  an  uncertain  event,  either  an  event  whose 
happening  at  all  is   uncertain,   or    one    which  is 


(»)    See  "Escheat,"  in  the  second  part  of  this  chapter. 
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certain  to  happen,  but  the  time  of  whose  occur- 
rence is  uncertain.  For  example,  I  may  have  a 
right  to  keep  and  use  a  thing  until  J.  S.  comes 
back  from  Rome.  In  this  case  the  event  may 
never  happen  at  all.  J.  S.  may  die,  or  never  wish 
to  return.  Or  I  '  may  have  the  ownership  of  a 
thing  as  long  as  I  live,  bu'J:  so  that  after  my  death 
it  will  not  descend  to  my  successor,  but  go  to 
some  other  person  ;  or  I  may  have  the  use  of  it  as 
long  as  j.  S.  lives.  In  these  case  the  event  which 
terminates  the  right,  my  death  or  that  of  J.  S.,  is 
certain  to  happen,  but  the  time  of  its  happening 
is  uncertain.  (2).  The  right  may  be  capable  of 
enduring'for  only  a  fixed  time.  If  I  let  my  house 
to  A.  for  a  year,  his  right  ceases  at  the  end  ol 
the  year.  (3).  It  may  be  so  constituted  as  to  end 
at  the  pleasure  of  the  holder  or  of  some  other  person, 
as  if  I  let  my  house  to  A.  to  occupy  so  long  as  we 
both  please.  Here  either  of  us  can  at  any  time  put 
an  end  to  A.'s  right,  subject,  however,  in  most 
cases  to  certain  requirements  of  the  law  as  to  giving 
reasonable  notice  of  our  intention  to  do  so. 

523.  In  what  sense  properly  rights  are  said  to 
come  to  an  end. — But  when  we  speak  in  such  cases 
of  the  termination  of  a  property  right,  we  do  not 
always  mean  that  the  particular  rights  composing 
it  actually  become  extinct  We  mean  simply  that 
they  cease  to  exist  in  that  particular  combination, 
as  that  particular  kind  of  property.  Thus,  if  I  am 
the  absolute  owner  of  a  piece  of  land,  and  graiit  it 
to  A.  for  his  life  ;  A.  has  the  right  to  use  and  take 
the  fruits  of  the  land,  but  not  to  commi*"  waste. 
Those  are  not  new  rights  created  in  him  by  my 
grant ;  they  are  the  same  rights  which  I  before 
enjoyed,  and  have  now  transferred  to  him.  The 
particular  kind  of  property  which  he  has  is  called 
in  English  law  an  estate  for  life.     When  he  die* 
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the  estate  for  life  will  cease,  as  such,  to  exist ;  but 
the  particular  rights  of  which  it  was  composed,  the 
rights  to  use  and  to  take  the  fruits,  will  simply 
return — in  technical  language,  revert — to  me,  and 
I  shall  again  enjoy  those  very  rights  as  I  did 
before.  All  true  property  rights — i.e.  all  such  as 
are  right  in  rem  having  things  for  their  objects 
— are  in  their  own  nature  capable  of  lasting 
for  ever,  or  at  least  as  long  as  the  thing  exists  ;  it 
is  only  the  combinations  of  them  into  various 
species  of  property  that  are  limited  in  duration  ; 
just  as  when  a  regiment  is  disbanded  and  the 
soldiers  distributed  into  others,  the  regiment  lias 
ceased  to  be  but  the  soldiers  exist  as*  before. 
However  those  rights  in  personam  which  are 
reckoned  among  property  rights,  quasi  easements 
and  debts,  are  limited  in  duration. 

524.  Differences  in  assignability. — Thirdly,  the 
different  kinds  of  property  differ  in  assignability. 
Some  can  be  bought  sold  and  conveyed  freely, 
others  only  under  certain  restrictions,  and  others 
not  at  all ;  as  we  shall  see  when  we  come  to 
examine  the  different  kinds. 

525.  Differences  in  their  objects. — Fourthly,  they 
differ  in  their  objects.  Some  kinds  of  property 
have  land  only  for  their  object,  others  have  chattels 
only,  and  some  have  both. 


3.     Dominion  and  inferior  property  rights. 

526.  Dominion. — Dominion  is  the  fullest  and 
amplest  property  right  that  can  be  had  in  a  thing, 
embracing  all  the  rights  in  rem  that  can, be  con- 
noted by  the  word  property.  It  is  therefore  called 
full  ownership.      It   includes  the  right  of   present 
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possession,  of  unlimited  use,  of  waste  and  of  taking 
the  fruits.  It  lasts  forever,  and  can  be  freely 
assigned.  It  may  have  either  land  or  chattels  as 
its  object,  (a)  It  does  not  include  any  of  the  rights 
in  personam  of  which  I  have  spoken,  because  these 
only  exist  where  there  is  no  right  ol  possession.  I 
can  not  have  a  quasi  easement  in  my  own  thing. 
However,  one  who  has  dominion  can  create  such 
rights  in  others  over  the  thing  which  he  owns. 

But  these  extensive  rights  which  together  make 
up  dominion  are  capable  of  being  separated  and 
parcellel  out  among  various  holders.  Thus,  if  I 
have  the  dominion  in  a  piece  of  land,  I  may  give  to 
A.  a  right  of  way  over  it,  to  B.  a  common  of  pasture, 
to  C.  a  ient,  to  D.  a  right  to  possess  and  use  it,  to 
E.  the  right  to  take  the  fruits.  If  I  do  so,  A,  B,  C, 
D,  E  and  myself  collectively  have  all  the  rights 
that  make  up  full  dominion,  but  no  one'  of  us  alone 
has  the  dominion.  I  have  not,  for  I  have  parted 
with  a  considerable  number  of  my  rights ;  and 
each  of  the  others  has  only  such  rights  as  I  have 
given  him.  The  dominion  has  been  broken  up 
into  fragments,  so  to  speak,  and  each  of  us  has  one  of 
the  fragments.  C,  however,  has  a  quasi  easement, 
a  new  right  in  personam,  that  was  not  a  part  of  the 
dominion  while  it  existed  intact  in  me. 

If  I  have  given  these  rights  forever,  I  shall  never 
again  have  the  full  dominion  ;  but  if  I  have  given 
them  only  for  a  limited  time,  for  instance,  for  ten 
years,  at  the  end  of  that  time  the  rights  of  A.,  B., 
D.,  and  E.  will  revert  to  me  again,  C.'s  new  right 
in  personam  will  become  extinct,  and  I  shall  again 
have  the  full  dominion. 


(a)  In  England  a  subject  can  not  have  dominion  in  land. 
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527.  Inferior  property  right. — When  the  rights 
that  make  up  dominion  are  thus  separated  into 
smaller  groups,  the  groups  of  rights  so  formed 
constitute  the  various  kinds  of  inferior  property — 
inferior  ownership,  if  the  number  of  rights  in  the 
groupisindefinite;  easement,  if  the  number  is  definite. 
In  the  example  just  given,  A.,  and  B.  would  have 
easements,  C.  a  quasi  easement,  and  D.  a  kind  of 
inferior  ownership.  Whether  E.'s  right  would  be  a 
kind  of  inferior  ownership  or  an  easement  is  a  little 
doubtful.  I  do  not  know  that  a  mere  right  to  take 
all  the  fruits,  without  either  a  right  of  possession  or 
any  right  to  use,  is  ever  given  in  practice.  I  think 
that  English  lawyer  would  call  it  a  profit  a  prendre. 

A  person  who  has  an  inferior  property  right  may 
sometimes  still  farther  sub-divide  it  and  give  a  part 
of  it  to  some  one  else.  Thus,  if  I  have  a  right  of 
possession  and  use  for  twenty  years,  I  may  usually 
give  to  another  person  an  easement  for  the  same 
time,  or  may  assign  to  him  all  my  rights  for  five 
years  and  at  the  end  of  the  five  years  have  them 
back  again. 

528.  Reversions. — Whenever  a  person  who  has 
any  kind  of  property  right  in  a  thing  separates  a 
part  of  his  rights  and  gives  them  to  another,  or 
even  when  he  assigns  all  his  rights  to  another,  for  a 
shorter  time  or  what  may  be  a  shorter  time  than  he 
himself  has  them,  the  rights  or  the  possibility  of 
future  l'ights  that  remain  to  him  are  called  a 
reversion,  and  the  portion  which  he  has  granted 
away  is  called  a  particular  estate.  Thus,  if  I  am 
the  full  owner  of  a  house  and  let  it  to  A.  for  ten 
years,  A.'s  right  in  the  house  during  the  ten  years 
is  called  a  particular  estate  and  my  remaining  rights 
are  a  reversion.  Also  if  I  have  a  right  of  way  and 
assign  it  to  A.  for  a  shorter  time  than  my  own  right 
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lasts,  our  rights  are  called  respectively  a  particular 
estate  and  a  reversion.  Reversions  are  estates  itt 
expectancy. 

529.  Qualifications  of  the  above.  1.  Burdened 
property. — But  to  the  above  description  of  a  rever- 
sion three  qualifications  are  necessary. 

If  the  original  estate  from  'which  the  particular 
estate  was  set  off  was  an  ownership,  and  the 
particular  estate  is  merely  an  easement,  the  rights 
that  remain  in  the  owner  are  not  called  a  reversion, 
but  retain  the  same  name  that  they  had  before,  and 
are  simply  said  to  be  burdened  with  the  easement. 
Thus  we  even  speak  of  burdened  dominion, 
meaning  thereby  an  ownership  that  would  be  full 
dominion  were  it  not  for  the  existence  of  the 
easement. 

530.  2.  Vested  remainders. — A  reversion,  how- 
ever long  the  particular  estate  may  be,  is  a  true 
right  of  property,  and  is  assignable.  It  sometimes 
happens  that  the  reversion  is  assigned  to  some 
third  person  at  the  same  time  that  the  particular 
estate  is  created.  Thus  I  may  let  my  house  to  A. 
for  one  year,  and  at  the  same  time,  by  the  same 
conveyance  assign  or  convey  the  reversion  tb  B. 
In  such  a  case  the  reversion  is  called  a  vested 
remainder.  The  chief  difference  between  a  reversion 
and  a  vested  remainder  is  that  the  latter  is  assigned 
to  a  third  party  at  the  same  time  that  the  particular 
estate  is  separated  from  it.  But  if  I  let  my  house  to 
A.  for  a  year,  and  the  next  day  sell  my  reversion  to 
B.,  it  is  not  called  a  remaiwder,  but  continues  to  be 
called  a  reversion  as  before, 

531.  j.  Reversion  in  chattels:— The  term  reversion 
and  remainder  are  peculiar  to  the  common  law,  and 
in  strictness  only  apply  to  rights  of  ownership  in 
\and.       But    they    are    sometimes    used    also    o{ 
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property  in  chattels.  .  For  convenience  sake  I  shall 
use  the  word  reversion  to  denote  both  reversions 
and  vested  remainders  in  land  chattels.  The  name 
reversion  is  derived  from  the  fact  that  when  the 
particular  estate  comes  to  an  end,  all  the  rights 
that  made  up  the  particular  estate  comes  to  an  end, 
all  the  rights  that  made  up  the  particular  estate  will 
revert  or  come  back  to  the  person  who  has  the 
reversion. 

532. — Nuda proprietas. — When  the  whole  right  of 
use  in  the  larger  sense  is  granted  away  the  reversion 
is  called  a  bare  or  naked  ownership,  nuda  proprietas. 

533.  Successive  remainders  and  reversions. — 
There  may  be  any  number  of  reversions  or  vested 
remainders  existing  at  the  same  time  in  the  same 
thing.  I  may  lease  my  land  to  A.  for  one  year, 
then  to  B.,  subject  to  A.'s  lease  for  two  years,  and 
again  to  C.,,  subject  to  A.'s  and  B.'s  leases,  for  three 
years,  and  so  on  indefinitely.  Each  of  the  interests 
is  a  reversion,  or  vested  remainder,  as  to  those 
which  precede  it,  and  a  particular  estate  as  to  those 
which  follow  it. 

The  following  diagrams  will  perhaps  make  the 
meaning  of  the  above  example  and  the  nature  of 
reversions,  remainders,  and  particular  estates  and 
their  mutual  relations  more  clear.  In  the  first  the 
conveyance  -  to '  A.,  B.,  and  C.  are  all  supposed  to 
be  simultaneous,  ?nd  therefore  B.,  and  C,  have 
vested  remainders  In  the  second  the  conveyances 
are  made  at  different  times,  and  B.  and,  C.  therefore 
have  reversions.  The  whole  body  of  rights  making 
up  dominion  may  be  compared  to  a  stream  or 
current  flowing  (in  time)  from;  left  to  right,  at  first 
in  one  stream,  afterwards  broken  up  and  parted 
into  several  channels,  and  finally  uniting  again  into 
one. 
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No.  1.  REMAINDERS. 


1st.  year.        and.  year.        3rd.  year. 


My  rights 

before  the  con- 
veyance ;  Do- 
minion. 


A.'s  right; 
Particular 

,  estate. 
B.'s  rights; 
Remainder. 
C.'s  rights? 


B.'s  rights; 

Particular 

estate. 


C.'s  rights; 
Particular 

estate. 


•.Remainder. 
Mynghts;  during    the  three  years; 
\  Reversion* 


My  rights  after 
the  three  years 
are  expired ;  Do- 
minion. 


No.  a.  REMAINDERS. 
1st.  year.        2nd.  year.        3rd.  year. 


My  rights 

before  the  con- 
veyances :  Do- 
minion. 


A.'s  rights ; 

Particular 
estate. 


B.'s  rights; 
Particular 

estate. 


B.'s  rights; 
Reversion. 

1     r'-le 


C.'s  rights. 
Particular 

estate. 


rights 
:   Reversion. 
My  •  rights   during  the    three 
years ; 
:  Reversion. 


My  rights  after 
the  three  ye^rs 
are  expired;  Do- 
minion. 


534.  The  sum  of  all  property  rights  in  a  thing 
must  equal  dominion. — In  contemplation  of  law 
every  thing  that  has  an  owner  at  all  must  be  the 
object  of  dominion.  This  dominion  may  be  in  one 
person,  or  it  may  be  broken  up  into  various  inferior 
ownerships  and  distributed  among  several  persons. 
But  somewhere  or  other  there  must  be  a  dominion 
Just  as  it  is  impossible  to  imagine  a  half  without 
at  the  same  time  imagining  another  half  to  make 
up  the  whole,  so  there  can  not  be  any  inferior 
property  right  over  a  thing  in  any  person  unless 
some  other  person  or  persons  have  the  residue  o\ 
the  rights  which  are  needed  to  make  up  dominion, 
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Thus  suppose  a  diamond  to  be  lying  on  the  sea 
shore.  It  is  the  property  of  no  one.  Tf  I  walking 
along  the  shore,  pick  it  up  with  the  Intention  of 
acquiring  it  as  mine,  I  get  full  dominion.  If  1 
were  to  pick  it  up  with  the  intention  of  only 
becoming  the  owner  for  a  limited  time,  my  intention 
would  not  avail ;  I  should  equally  become  the  full 
owner,  because,  there  being  no  other  person  who 
has  any  property  rights  in  the  thing,  I  must  ne- 
cessarily have  them  all,  if  I  have  any.  It  results 
from  this  principle  that  every  kind  of  inferior 
property  necessitates  that  there  be  somewhere  a 
reversion  in  the  thing.  If  an  inferior  property  right 
be  in  its  nature  capable  of  enduring  forever,  but  the 
person  who  has  it  dies  without  leaving  any  suc- 
cessor, the  thing  does  not  become  the  property 
of  no  one,  and  is  not  taken  possession  of  by  the 
sovereign,  as  is  the  case  when  dominion  comes 
to  an  end  for  want  of  a  successor,  but  it  goes 
to  the  person  who  has  the  reversion.  This  is  also 
called  escheat. 

535.  Divison  of  the  object  of  a  right. — It  is 
necessary  to  distinguish  between  the  division  of  a 
property  right  into  still  smaller  groups  of  rights, 
and  the  division  of  the  thing  which  is  the  object 
of  the  right.  If  I  have  a  piece  of  land  for  ten  years, 
and  assign  my  right  to  A.  for  five  years,  there  is  a 
division  of  the  right.  A.  has  a  particular  estate, 
and  I,  a  reversion  But  if  instead  of  that  I  assign 
half  of  the  land  to  A.  for  the  whole  ten  years, 
the  fight  is  not  divided.  He  takes  all  my  rights  ii: 
part  of  the  thing,  and  I  have  no  reversion. 
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1.    Basis  of  classification. 

536.  Fxtent  of  right. — Dominion  is  substantially 
the  same  in  both  the  civil  and  common  law.  But 
the  two  systems  differ  widely  in  the  classifications 
of  the  inferior  kinds  of  property.  I  do  not  intend 
as  a  general  rule  to  enter  in  this  book  into  the 
details  of  the  civil  law,  but  probably  a  better  idea 
can  be  given  of  the  nature  of  property  under  the 
English  law  by  first  giving  a  brief  sketch  of  the 
Roman  law  on  the  subject.  We  have  seen  that 
property  rights  may  differ  from  each  other  in  four 
respects,  in  their  extent,  their  duration,  their 
assignability  and  their  objects.  Accordingly  a 
classification  of  them  may  be  based  on  either  of 
these  differences.  In  the  Roman  law  the  extent 
of  the  rights  is  taken  as  the  principal  basis  of 
classification.  This  is  the  most  important  differ- 
ence, and  therefore  the  one  which  in  a  philoso- 
phical arrangement  ought  to  be  adopted  for  that 
purpose. 


%.    Dominion. 

537.  Dominion  and  jura  in  re. — All  property 
rights  are  divided  into  dominion  (dominium)  and 
rights  in  things  owned  by  others  (jura  in  re  aliena, 
or  simply  jura  in  re.)  The  person  who  has  the 
dominion  is  called  the  dominus  or  owner.  The 
word  dominion  in  the  civil  law  is  used  in  a  some- 
what wider  sense  than  I  have  heretofore  given  to 
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it,  and  includes  not  only  burdened  dominion,  that 
is,  dominion  over  a  thing  in  which  some  other 
person  has  an  easement,  but  also  all  such  rever- 
sions as  are  left  after  taking  some  particular  estate 
out  of  the  dominion.  Thus,  if  I  am  the  absolute 
owner  of  a  house,  and  let  it  to  A.  for  a  term  of 
years,  my  reversion  would  still  in  the  civil  law  be 
called  dominion. 


3.    Jura  in  Re. 

538.  Emphyteusis. — The  most  important  kinds 
of  jura  in  re  are  as  follows  : — Emphyteusis.  This 
right  was  not  known  to  the  ancient  Roman  law, 
but  was  introduced  under  the  Empire  before  the 
time  of  Justinian.  The  exact  manner  and  time 
of  its  introduction  are  not  certainly  known  {a) 
The  holder  of  an  emphyteutical  right  is  called 
emphyteutd.  The  name  is  derived  from  the  Greek. 
An  emphyteusis  has  the  following  characteristics. 
(1).  As  to  extent  of  right,  it  includes  the  possession 
and  an  unlimited  right  to  use  and  to  take  fruits, 
but,  not  the  right,  to  commit  waste.  The  em- 
pkyteuta  is  also  obliged  to  pay  a  rent  to  the 
dominus  for  the  use  of  the  thing,  and  also  to  pay 
all  taxes  imposed  on  it.  (2).  It  is  capable  of  any 
duration,  but  commonly  lasts  forever.  (3).  It  can 
be  assigned,  but  subject  to  two  limitations  ;  first, 
the  emphyteuta  must  make  the  first  offer  to  the 
dominui,  who  has  a  right  to  purchase  it  at  the 
price  which  any  other  person  will  give.  This  is 
called  the  owner's  right .  of  preemption.  But.  it 
only  exists  when  the  emphyteuta  wishes  to  sell  out 
all   his   fights.     He    may    separate    and    assign  a 
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portion  of  his  rights,  may  create  an  easement,  for 
instance,  or  mortgage  his  estate  without  consulting 
the  owner.  Secondly,  any  person  who  acquires 
the  property  by  any  other  title  than  descent  must 
pay  a  laudemium  or  fee  to  the  Owner.  (4)..  The 
object  of  the  right  of  emphyteusis  is  land,:  never  a 
chattel. 

539. .  Superficies. — The  word  superficies  means 
the  surface  of  a.  thing,  and  in  its  technical  use  in 
Roman  law  it  mqans  any  object  or  all  objects  so 
closely  connected  either  by  art  or  nature  with 
the  surface  of  the  ground  as  to  become  in  con- 
templation of,  law  a  part  of  it,  such  as  houses, 
trees,  vines,  a  part  of  a  house,  etc.  As  the  name 
of  a  right,  it  denotes  a  property  right  having  such 
objects  and  the  surface  of  the  ground  for  its  ob-. 
ject.  (1).  In  extent,  so  far  as  the  surface  of  the 
land  is,  concerned^  it  is  a  right  to  possess  and  use 
it  mer,ely;,but  as  to  the  accessory  things,  it  may 
or  may  not  include  also  a  right  to  take  the  fruits 
and  commit  waste.  The  superficiary — the  person- 
having  the  .right— must  pay  the  taxes  on  the  land, 
and  may  or  may  not  be  bound  also  to  pay  a  rent  to 
the  dominus.  The  distinguishing  character  of  this 
right  seems  to  lie  rather  in  the  nature  of  the, 
object  than  the  extent  of  the  right.  (2).  It  may  be 
of  any  duration,  (3)  and  is  freely  assignable. 

54Q.  ,  Jus  pignoris  and  hyp.otheca.^~-These.  are  the 
rights;  of  a  person  to  whom  a  thing  has:  been 
pawned  hypothecated  or  mortgaged.  They  were, 
somewhat  different .  in  the  older  Roman  law  from 
what  they  are  either  in  the  modern  civil  or  the 
common  law.  They  will  be  described  in  another 
part  of  this  chapter. 

541.  Servitudes, — The  word:  servitude!  corres*. 
ponds,  as  I  have,, said*  to,  the  .word  easement  in 
English  law,  but  is  jiot  exactly    synonymous.     Ii 
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differs  from  easement  in  Mr.  Austin's  sense  in  the 
two  following,  particulars,  (i).  It  denotes  not  only 
the  right  but  the  corresponding  duty.  Thus,  if 
A.  has  a  right  of  way  over  B.'s  land,  A.'s  right 
is  called  a  servitude,  and  B.'s  duty  not  to  prevent 
A.  from  using  the  way  is  also  so  called.  As 
meaning  a  duty,  the  word  is  nearly  equivalent  to 
burden,  (a).  Servitude  in  Roman  law  includes 
many  kinds  of  rights  which  in  English  law,  and 
according  to  the  definition  that  I  am  following  in 
this  book,  would  be  more  properly  called  inferior 
ownership,  inasmuch  as  they  embrace  the  right  of 
possession  and  an  indefinite  right  of  use.  Oh  the 
other  hand,  the  rights  that  I '  have  called  quasi 
easements,  except  profit  a  prendre  and  negative 
easements,  are  reckoned  not  as  servitudes  but  as 
mere  obligations,  rights  in  personam. 

542.  Real  and  personal  servitudes-. — Servitudes 
are  personal  or  real.  The  word  real  here  is  not 
used  to  denote  simply  a  right  in  rem;  all  ser- 
vitudes, the  personal  no  less  than  the  real,  are  rights 
in  rem.  It  is  used  in  the  first  of  the  three  mea- 
nings of  the  word  that  I  have  given,  to  denote  a 
servitude  that  is  closely  related  to  a  thing.  A 
real  servitude  is  one  that  belongs  to  a  person  by 
virtue  of  his,  being  the  owner-  or  occupier  of  some 
other  thing  ;  and  is  therefore  said  for  convenience 
sake-  to  belong  to  the  latter  thing  which  latter 
thing  is  looked  upon  as  being  a  kind  of  artificial 
person  and  the  subject  of  the  right  of  servitude. 
This  I  have  explained  in  a  previous  chapter. 
A  personal  servitude  is  one  where  the  right  does 
not  belong  to  the  person  by  virtue  of  his  being 
the  owner  or  possessor  of  any  other  thing  ;  but  is  a 
distinct  independent  right.  I  may  have  a  servitude 
in.  another's  land  without  myself  owning  any  land 
at  all.     This  is  a  personal  servitude. 
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543.  Usufruct. — The  personal  servitudes  are 
usufruct  and  use.  I  will  first  speak  of  usufruct. 
(1).  As  to  extent  of  right.  As  the  name  implies 
the  person  who  has  this  right,  the  usufructuary, 
has  the.  right  of  possession  and  use  of  the  thing 
and  a  right  to  take  the  fruits ;  but  he  may 
not  commit  waste.  He  may  or  may  not  be 
under  an  obligation  to  pay  rent  to  the  dominus. 
(2).  Such  a  right  may  be  of  any  duration,  but' 
unless  it  is  expressly  given  to  a  man  and  his  heirs 
it  will  last  no  longer  than  he  lives  and  at  his 
death  will  revert  to  the  dominus.  It  is  presumed 
to  be  given  only  for  the  life  of  the  usufructuary. 
(3).  By  a  somewhat  refined  distinction,  although  it 
is  said  that  the  usufruct  itself  can  not  be  assigned, 
yet  the  usufructuary  may  permit  another  person 
to  exercise  the  right  in  his  stead.  That  is, 
practically  the  right  is  assignable,  though  the- 
oretically it  is  not.  But  for  any  infringement  on 
his  rights  the  assignee  might  have  to  sue  in  the 
name  of  the  original  usufructuary  and  not  in  his 
own  name.  (4).  The  object  of  the  right  may  be 
any  non-fungible  thing,  movable  or  immovable. 
Sometimes  a  right  called  a  quasi  usufruct  is  given 
in  fungible  things.  In  this  case  the  person  having 
the  right  may  use  and  consume  the  things ;  but 
at  the  end  of  the  time  fixed  for  the  duration  of 
the  right  he  must  return  a  like  kind  and  quantity, 
of  the  thing  or  its  value  in  money.  But  the  right 
to  use  up  a  fungible  thing  is  really  a  right  of 
dominion,  and  the  obligation  to  replace  or  pay  for 
it  a  duty  corresponding  to  a  mere  right  in 
personam. 

544.  Usus. —  Usus,  or  use,  is  a  personal  servitude. 
(1).  In  extent  it  comprises  merely  a  right  to  use  the 
thing  without  taking  the  fruits  or  committing  waste. 
If  the  thing  is  of  a  kind  that  can  not  be  used  with- 
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out  taking  the  fruits,  the  usufructuary  may  take  a 
moderate  share  of  the  fruits  for  his  own  wants,  but 
not  to  sell..  If  I  have  the  use  of  a  cow,  I  may  take 
what  milk  I  need  for  my  own  use  only ;  but  the 
calves  would  belong  to  the  owner.  In  other  res- 
pects a  use  closely  resembles  a  usufruct. 

The  right  to  dwell  in  another's  house  {habitatio), 
or  to  use  another's  slave  or  animal  (pperae  servorum 
vel  animalium)  is  a  species  of  use,  or  a  servitude 
closely  analogous  to  a  use,  but  need  not  be 
particularly  described  here. 

545.  Introduction  of  uses  into  English  law. — 
The  idea  of  the  separation  of  the  use  from  the 
ownership  and  the  treating  the  former  as  a  separate 
right  was,  as  we  have  seen,  borrowed  from  the 
Roman  law  by  the  clerical  chancellors  in  England 
in  order  to  evade  the  statutes  of  mortmain. 

But  when  they  had  borrowed  it,  they  changed  its 
meaning  to  suit  their  own  convenience  and  the  end 
they  had  in  view.  A  use  in  English  law  does  not 
mean,  as  it  does  in  the  Roman,  an  inferior  property 
right  of  a  limited  extent  and  assignablity.  It 
denotes  any  property  right  whatever  which  is 
recognized  and  enforced  in  a  court  of  equity  but  not 
in  a  court  of  law  (except  so  far  as  uses  are  executed 
by  the  statute  of  use).  It  is  simply  a  name  for 
equitable  property,  which  may  even  amount  to 
dominion  or  to  any  kind  of  inferior  property. 

546.  Real  servitudes:  rural  and  urban. — Real 
servitudes,  are  also  railed  predial.  The  word 
praedium  signifies  the  thing  (which  in  this  kind  of 
servitudes  is  always  ■■  land  or  something  accessory 
to  land)  which  is'  the  object  or  the  subject  of  the 
right,  i.e.  the  land  which  is  burdened  with  the 
servitude  or  the  land  whose  owner  enjoys  the 
servitude,  the  dominant  and  servient  tenements, 
as  they  are  called  in  English  law.    Urban  servitudes 
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are  such  as  are  usually  created  in  land  in  the  city, 
i.e.  such  as  do  not  relate  to  the  use  of  agricultural 
land,  for  instance,  the  right  to  place  the  ends  of 
ones  beams  on  another's  wall  or  to  let  fall  the 
drippings  from  one's  eaves  on  to  the  other's  land, 
Rural  servitudes  are  such  as  are  most  often  created 
on  land  in  the  country  and  are  of  value  chiefly  for 
agricultural  purposes,  such  as  rights  of  way  and 
common.  But  rural  servitudes  may  be  created  in 
the  city  and  urban  servitudes  in  the  country. 

547.  Particular  kinds  of  real  servitudes.— It  is 
impossible  to  enumerate  all  the  kinds  of  predial 
servitudes.  Almost  any  right  in  rem  in  the  servient 
land  which  would  be  of  advantage  to  the  owner 
of  the  dominant  may  be  granted  as  a  servitude. 
The  following  are  some  of  the  most  important : 

Urban  servitudes. 

Oneris  ferendi. — The  right  to  let  one's  building 
rest  on  the  building,  wall  or  pillars  of  one's  neighbor. 

Tigni  immittendi. — The  right  to  insert  beams  in 
another's  wall. 

Projiciendi.— The  right  to  build  a  projection  from 
one's  house,  e.g.  a  balcony,  over  the  land  of  another. 

Altius  non  tollendi. -—The  right  to  prevent  the 
owner  from  building  his  house  higher  than.it 
already  is. 

Luminunt. — The  right  to  make  windows  through 
a  wall  to  obtain  light  for  one's  self. 

Ne  luminibus  officiatur. — The  right  to  restrain  a 
person  from  erecting  any  thing  on  his  land  so  as  to 
exclude  the  light  and  air  from  the  windows  of 
buildings  on  the  dominant  land. 

De  prospectu, — The  right  to  restrain  the  owner 
from  making  any  erection  which  interferes  with  the 
view  from  the  dominant  land. 
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Stillicidii. — The  right  to  turn  the  water  from  one's 
eaves  on  to  another's  land  or  to  lead  the  water  from 
another's  eaves  on  to  one's  own  land  for  use. 

Clpacae  mittendae. — The  right  of  having  a  drain 
through  another's  land. 

Rural  servitudes. 

Itineris,  actus,  viae,  navigandi. — These  were 
various  kinds  of  rights  of  way. 

Pascendi. — The  right  of  pasturing  cattle  on 
another's  land. 

Aquaeductus. — The  right  of  supplying  one's  self 
with  water  from  or  through  another's  land. 

Aquae  kaustus. — The  right  to  draw  water  from 
another's  well. 

Peeoris. — The  right  to  water  one's  cattle  on 
another's  land. 

Aquae  ducendae. — The  right  of  turning  water  into 
another's  land. 

All  these  predial  servitudes,  though  differing  in 
he  kind  and  extent  of  use,  agree  in  the  following 
particulars  :  (1).  There  is  no  right  of  possession,  of 
taking  the  fruits  or  of  committing  waste.  (2).  They 
may  be  of  any  duration.  (3).  They  can  not  be 
assigned  apart  from  the  dominant  land,  to  which 
they  belong ;  nor  can  they  be  divided.  (4).  They 
all  have  land  for  their  object. 


Ill— PROPERTY  UNDER  ENGLISH  LAW. 


1.    Basis  of  classification. 

548,  No  uniform  basis. — In  English  law  the  basis 
of  classification  of  the  different  kinds  of  property 
rights  is  not,  as  in  the  Roman,  the  extent  of  the 
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rights.  In  fact,  the  classification  is  not  made  on 
any  single  basis  ;  but  the  different  kinds  of  property 
are  distinguished  partly  by  the  duration  of  the 
rights,  partly  by  their  object,  partly  by  their  includ- 
ing or  not  including  the  right  of  possession,  and 
partly  by  their  extent. 


2.    Real  and  personal  property. 

549.  Importance  of  the  distinct<ion.-^-The  first  and 
most  important  distinction  in  the  English  law  is 
that  between  real  and  personal  property. 

550.  The  feudal  System. — The  origin  of  this 
distinction  must  be  sought  in  the  feudal  system, 
which  reached  its  fullest  development  in  England 
Cinder  the  Norman  kings,  though  not  first  introduced 
by  them.  All  the  land  in  England  was  regarded 
as  the  property  of  the  king.  A  portion  bf  it  he 
retained  for  his  own  use  and  cultivated  by  his  own 
servants;  this  was  called  the  king's  demesne  land. 
But  for  the  greater  part  he  allotted  to  such  persons 
as  he  saw  fit,  to  occupy  and  use  on  certain  conditions. 

The  land  so  allotted  to  any  person  was  called  a 
benefice,  fee  of  feud,  and  the  person  to  whom  it  was 
allotted,  a  tenant  {holder,  from  Latin  tenere)  or 
vassal ;  and  the  process  of  allotment  itself  was 
called  infeudation. 

551.  Tenure  .^-Hhz  conditions  on  which  the 
tenant  held  his  land  were  called  tenure,  and  were 
very  various.  The  most  honorable  tenure  was 
knight-service.  The  tenant  who  held  by  this  tenure 
was  bound  to  serve  as  a  soldier,  or  to  furnish  a 
certain  number  of  soldiers  properly  equipped,  when 
called  on  by  the  king.  The  tenure  next  in  esteem 
was  socage,  where  the  tenant's  services  consisted 
in  the  payment  of  money.     These  and  some  other 


4*4  FIRST  PRINCIPLES  OF   LAW.  §  SS3- 

tenures  of  less  importance  were  called  free  tenures, 
because  the  services  were  such  as  a  freeman  might 
render  without  derogating  from  his  dignity  as  such. 
552.  ■  Subinfeudation. — The  feuds  so  granted 
varied  in  size.  Many  of  the  great  barons  in  par- 
ticular obtained  very  large  grants  of  land.  But  the 
possession  of  a  large  fee  implied  also  the  rendering 
of  large  services  in  return.  In  order  to  be  sure  oi 
being  able  to  furnish  the  required  number  of  soldiers, 
and  also  because  their  estates  were  too  large  to  be 
managed  by  them  personally,  and  perhaps,  too, 
because  the  possession  of  a  large  retinue  of  vassals 
added  greatly  to  the  dignity  and  power  of  a  baron, 
and  indeed  in  those  turbulent  times  was  often 
necessary  for  bis  safety,  the  great  tenants  in  turn 
alloted  portions  of  their  land  to  sub-tenants  to  hold 
on  such  tenure  as  they  saw  fit  to  impose.  This 
process  was  called  subinfeudation.  A  person  who 
thus  alloted  land  to  another  wa?  called  a  lord  ; 
the  king,  the  supreme  lord  of  all,  was  the  lord 
paramount,  and  the  lesser  lords  were  called  mesne 
or  middle  lords,  standing  between  their  own  tenants 
or  vassals  on  the  one  hand  and  the  king,  whose 
tenants  or  vassals  they  were,  on  the  other.  The 
rights  of  the  lord  were  called  a  seigniory.  Te- 
nants who  held  their  fees  directly  from  the  king, 
without  the  intervention  of  any  mesne  lord,  were 
known  as  tenants  in  chief,  or  in  capite.  The 
theory  of  the  law  was  that  all  the  land  in  the 
hands  of  subject:,  had  actually  at  some  time 
belonged  to  the  demesne  of  the  king,  and  been  so 
granted  out  by  him ;  and  at  the  time  of  the 
Norman  conquest  such  extensive  confiscations  of  the 
land  of  the  conquered  English  took  place  that  as 
to  a  large  part  of  the  land  the  theory  was  true.  But 
there  always  remained  a  considerable  portion  that 
never  in  fact  had  belonged  to  the  king.     Of  this 
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the  greater  part  was  voluntarily  surrendered  by  its 
owners  to  one  or  another  powerful  lord,  and  then 
taken  back  by  them  as  vassals  and  tenants  of  the 
lord,  in  order  to  secure  the  protection  of  the  great 
man,  without  which  in  those  times  no  man's 
property  or  even  life  was  safe  from  lawless- 
violence.  As  for  the  small  remainder,  if  there  was 
any,  that  did  not  actually  undergo  the  process  of 
'nfeudation,  the  notion  of  the  king's  paramount 
ownership,  which  in  such  cases  must  have  been 
merely  nominal,  was  probably  extended  to  it  by  a 
fiction  of  law. 

$53.  Fees  became  inheritable. — At  first,  in  all 
probability,  fees  were  given  to  the  tenants  to  hold 
at  the  will  of  the  lord  ;  but  at  a  very  early  period 
they  were  bestowed  for  the  life  of  the  tenant. 
Then  the  practice  came  into  vogue  of  granting 
fees  to  the  tenant  and  his  heirs..  If  a  fee  was  so 
granted,  it  lasted  forever,  provided  the  tenant  ren- 
dered the  services  which  constituted  his  tenure.  If 
he  failed  to  do  this,  the  lord  could  take  back  the 
fee.  But  a  fee  was  not  capable  of  descending  to  the 
heirs  of  the  tenant  unless  it  was  expressly  given  to 
himself  "  and  his  heirs."  And  to  this  day  the 
word  "heirs"  is  necessary  to  be  used  in  all  con- 
veyances of  rights  in  land  which  are  intended  to 
descend  to  the  party's  heirs.  If  land  is  given  to  a 
man  without  any  mention  of  his  heirs,  even  though 
it  be  expressly  declared  to  be  given  to  him  "for- 
ever," or  to  him  "  and  his  children,"  he  will  have 
only  a  right  lasting  during  his  own  life.  At  the 
same  time  the  practice  of  giving  land  to.  a  tenant 
and  his  heirs  became  so  common  that  the  word 
fee,  which  formerly  meant  any  estate  given  by  a 
lord  to  his  tenant,  came  to  mean  exclusively 
an  estate  capable  of  descending  to  the  tenant's 
heirs;  and  such  is  the  technical  signification  of  the 
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word  in  the  English  law  at  present.  The  practice 
of  giving  benefices  to  hold  only  so  long  as  the 
lord  pleased  must  have  become  extinct  very  early, 
for  we  find  that  it  came  to  be  considered  as  un- 
worthy of  a  freeman  to  take  land  for  a  shorter 
period  than  for  life.  Accordingly  estates  in  land 
which  descended  to  the  tenant's  heirs  at  his  death, 
fees  in  the  later  sense  of  the  word,  and  estates  for 
life  in  land,  received  the  common  appellation  oi 
"  freehold  "  estates,  which  they  still  retain. 

5  54.  Extinction  of  the  personal  relation  oefoveen 
lord  and  tenant. — At  first  the  relation  between  a 
lord  and  his  vassals  was  a  personal,  one.  The  king 
had  subjects  and  the  mesne  lords  had  vassals  and 
retainers  to  whom  they  never  granted  any  land  at 
all.  Indeed  it  was  a  maxim  of  public  law  among 
the  English,  even  prior  to  the  Norman  conquest, 
and  at  a  time  when  much  land  was  still  held 
independently  of  any  lord,  that  every  man  who 
had  no  land  must  have  a  lord,  who  could  protect 
him  in  case  of  need  and  be  answerable  for  his  con- 
duct, and  who  in  return  was  entitled  to  his  services, 
not  as  a  slave  or  a  menial  servant  but  as  a  free 
dependent.  If  he  had  no  lord  he  must  "  com- 
mend "  or  unite  himself  to  one  by  the  ceremony  of 
doing  homage,  by  which  he  became  the  lord's  man. 
Those  vassals  who  received  land  from  their  lords 
in  like  manner  did  homage  to  him  and  were 
regarded  as  his  men.  The  holding  of  land  was 
merely  an  incident.  It  was  more  advantageous  to 
the  lord  to  allow  his  vassals  the  use  of  a  portion  of 
his  land,  and  thus  attach  them  more  closely  to 
himself  and  make  him  sure  of  their  services  when 
he  needed  them,  than  for  him  to  attempt  to  manage 
it  all  himself.  The  right  of  the  tenant  to  the  land 
Was  thus  not  a  right  of  full  ownership,  but  rather  a 
kind  of  usufruct ;  and  the  lord  retained  a  number 
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of  rights  of  control  and  particularly  rights  to  receive 
money  or  other  valuable  things  or  services  from 
the  tenant,  which  rights  I  have  ventured  to  call 
quasi  easements.  But  in  process  of  time  as  the 
feudal  system  slowly  decayed,  the  personal  relation 
between  the  lord  and  vassal  was  gradually  lost 
sight  of,  and:  the  right  of  the  tenant  in  the  land 
came  to  be  regarded  as  a  kind  of  ownership,  inferior 
to  dominion,  but  still  truly  ownership.  In  the  case 
of  fees  the  tenant  acquired,  if  he  did  not  have  from 
the  first,  not  only  the  right  to  use  the  land  and  take 
the  fruits,  but  the  right  also  to  commit  waste ;  so 
that,  as  far  as  the  extent  and  duration  of  the  rights 
went,  an  inheritable  fee  did  not  differ  from  domini- 
on ;  while  on  the  other  hand  the  lords  seigniory 
dwindled  down  to  a  mere  quasi  easement,  a 
right  to  receive  homage  and  other  services, 
a  nuda  proprietas.  He  was  no  longer  called  simply 
lord,  but  landlord  ;  lord,  that  is,  of  the  land;  but  not 
of  the  tenant's  person. 

555.  Statute  of  quia-  etrvptazes. — At  first,  too,  no 
tenant  was  allowed  to  assign  his  rights  to  his 
benefice  without  the  consent  of  his  lord ;  nor,  on 
the  other  hand,  could  the  lord  assign  hi*  seigniory 
without  the  consent  of  all  his  tenants.  The  relation 
between  them  being  a  personal  one,  it  would  not 
be  right  that  either  party  to  it  should  be  forced  to 
accept  a  person  who  might  be  obnoxious  to  him  or 
incapable  of  affording  protection  on  the  one  hand 
or  of  performing  the  services  on:  the  other.  But  the 
tenant  at  first  was  allowed  to  make  subinfeudations 
of  his  land*,  because  he  did  not  thereby  break  up  his 
relation,  with*  his  lord.  He  simply  created  a  new 
relation  between  himself  and  another  person.  But 
in  the  reign  of  Edward  I  the  famous  statute  of  quia 
emptores  was  enacted,  which  forbade  any  farther 
subinfeudations,   but  permitted   tenants  to   assign 
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their  rights  without  the  lord's  consent.  The  land- 
lord can  now  also  assign  his  rights. 

556.  Abolition  of  military  tenures. — Also  the 
obligation  to  perform  military  service  being  felt  to 
be  more  and  more  burdensome,  and  being  less 
appropriate  to  a  more  civilized  age,  when  the  raising 
and  equipping  of  armies  is  undertaken  directly  by 
the  government,  most  of  the  old  military  tenures 
were  abolished  by  a  statute  passed  by  the  Long  Par- 
liament, and  socage  tenures  put  in  their  place.  But 
these  new  socage  tenures  were  merely  nominal, 
for  no  new  services  were  imposed  on  the  tenants  in 
place  of  the  old  obligations  to  perform  military 
duty,  so  that  there  remained  only  duty  of  homage, 
which  is  said  to  exist  in  theory  at  the  present  day, 
but  has  long  since  fallen  utterly  into  disuse.  Many 
other  incidents  of  tenure  have  been  gradually 
abolished  as  being  not  adapted  to  the  present 
conditions  of  society ;  so  that  at  the  present  time 
freehold  estates  in  England  are  either  held  by  the 
tenants  without  rendering  any  services  at  all,  or 
by  the  payment  of  a  rent  in  money.  In  most  of  the 
United  States  tenure  does  not  exist  at  all.  In  a 
few,  lands  are  held  nominally  on  socage  tenure,  but 
practically  on  no  tenure. 

557-  Transformation  of  rights  in  personam  into 
rights  in  rem. — In  the  very  earliest  period  it  is  not 
improbable  that  in  many  cases  the  tenant,  unless 
perhaps  he  was  tenant  in  chief,  was  not  regarded  as 
having  any  property  right  in  the  benefice  at  all,  but 
as  merely  holding  the  land  subject  to  the  lord,  as 
the  lord's  representative.  If  any  one  intruded  on 
the  land  or  deprived  him  of  it,  it  was  an  injury  not 
to  the  tenant's  right  but  to  the  lord's,  to  whom  it 
fell  to  vindicate  the  right.  If  the  tenant  had  any 
right,  it,  was  a  mere  right  in  personam  against  the 
lord  to  have  the  latter  secure  and  protect  him  in  his 
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possession.  But  very  early,  and  possibly  from  the 
first,  the  right  of  the  tenant  came  to  be  recognized 
as  a  true  property  right,  a  right  in  rem  having  the 
land  for  its  objects. 

558.  Demesne  lands.  Villeins. — But  the  lords 
did  not  usually  granted  out  all  their  land  to  tenants. 
They  kept  a  portion  as  their  own  demesne  or 
immediate  property,  which  they  cultivated  by 
means  of  serfs,  or  villeins  as  they  were  called,  or 
by  free  hired  labourers.  Gradually  the  lords  fell 
into  the  habit  of  allotting  small  pieces  of  land  to 
individual  villeins  on  condition  of  their  performing 
certain  services.  These  services  were  such  as  were 
esteemed  less  honorable  than  the  services  requir- 
ed of  the  free  tenants.  Instead  of  attending  his 
lord  to  the  wars  or  simply  paying  him  money,  the 
villein  had  to  plough  his  field  or  perform  menial 
service  about  his  house.  Such  services  accordingly 
were  called  villein  tenures,  in  contrast  with  the  free 
tenures  by  which  the  free  tenants  held  their  lands. 
The  villeins,  of  course,  at  first  held  their  lands 
merely  at  the  lord's  pleasure.  In  fact  they  could 
hardly  be  said  to  hold  them  at  all ;  they  were 
merely  settled  there  for  the  lord's  convenience,  to 
cultivate  the  soil  for  his  benefit. 

559.  Copyholds. — But  although  no  formal  change 
was  made  in  the  manner  of  allotting  land  to 
villeins,  the  custom  grew  up  in  many  places  oi 
allowing  the  villein  to  keep  the  land  as  long  as  he 
lived  and  of  bestowing  it  again  on  his  heir  when 
he  died.  Gradually  and  silently  as  time  went  on 
this  custom  became  more  and  more  settled,  till  at 
last  it  acquired  the  force  of  law.  The  holding  of 
the  villein,  like  the  holding  of  the  free  tenant, 
became  a  permanent  estate  descending  to  his  heirs 
and,  as  villeinage  was  gradually  abolished  and  the 
villeins  became  free  men,  capable  of  being  assigned 
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like  any  other  estate.  The  slavish  villein  tenures, 
were  also  modified  and  their  degrading  incidents 
abolished,  till  they,  too,  at  the  present  day  are  little 
more  than  a  name  or  a  right  of  the  landlord  to 
receive  a  rent.  The  form  of  a  new  grant  by  the 
landlord  to  the  heir  of  a  dec-eased  tenant  still 
remains,  and  also  the  form  of  a  tenant  who  wishes 
to  assign  his  estate  surrendering  it  to  the  lord,  who 
then  grants  it  again  to  the  assignee  ;  but  these  are 
mere  forms ;  the  lord  is  obliged  to  receive  the 
surrender  and  make  the  new  grant,  and  he  has  no 
control  whatever  over  the  transaction.  Most  estates 
of  this  kind  are  now  called  copyholds,  because  the 
form  in  which  the  lord's  supposed,  new  grant  to  the 
tenant  is  made  is  by  an  entry  in  the  records  ©f  a 
peculiar  court  held  by  the  lord,  a  copy  of  which 
entry  constitutes  the  documentary  proof  of  the 
tenant's  ownership.  The  extent  of  the  rights.  ol> 
copyholders  are  in  general  the  same  as  those  of 
freeholders  ;  and  copyhold  is  a  true  property  right 
having  the  land  for  its  object.  The  difference  be- 
tween freehold  and  copyhold,  at  first  a  difference 
in  the  personal  status  of  the  holder,  then  in  the 
tenure  on  which  they  were  held,  is  now  little  more 
than  a  difference  in  the  manner  of  assigning  them 
and  in  the  quasi  easements  enjoyed  by  the  lord. 

560.  Leases. — At  a  later  period  grew  up  the 
practice  of  letting  land  for  a  term  of  years  or  for 
so  long  a_  both  parties  wished  This  kind  of 
allotment  was  called  a  lease,  the  person  making  it 
was  called  the  lessor,  the  tenant  the  lessee,  and  the 
right  itself  a  leasehold  to  distinguish  it  from  free- 
holds and  copyholds;  Leaseholds  also  were  at  first 
considered  as  being  mere  rights  in  personam,  against 
the  landlord,  and  the  lessee  as  having  no  true 
property  right  in  the  thing  itself.  He  was  regarded 
as  the   mere  servant    or    bailiff  of   the   landlord, 
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occupying  the  land  as  the  latter's  representative, 
so  that  if  he  was  unlawfully  ejected  he  could  not 
sue  in  his  own  name  to  recover  the  possession. 
This  was  also  the  view  taken  of  leases  in  the 
Roman  law. 

561.  Introduction  of  the  terms  real  and  personal 
property. — It  was  just  at  this  stage  in  the  develop- 
ment of  the  law  of  property  that  the  names  real  and 
personal  property  were  introduced.  As  I  have  al- 
ready mentioned,  real  actions  were  originally,  as 
they  still  are  in  the  civil  law,  actions  to  recover  speci- 
fic things,  either  immovable  or  movable;  that  is,  they 
were  actions  in  which  the  plaintiff  sought  to  be  restor- 
ed to  the  actual  exercise  of  property  rights  of  which 
he  had  been  deprived,  and  not  merely  to  recover 
compensation  in  money  for  their  violation.  Now 
in  feudal  times  property  in  land,  on  which  in  great 
part  a  man's  personal  status  and  social  position 
-depended,  was  of  great  importance,  and  property 
in  chattels  was  of  comparatively  trifling  value. 
The  growth  of  manufactures  and  commerce  had  not 
then  produced  the  innumerable  articles  of  use  and 
luxury  which  we  now  enjoy.  Now  this  happened  to 
"be  just  the  time  at  which  the  common  law  forms  of 
action  were  being  elaborated ;  so  that,  although 
forms  were  devised  for  the  vindication  of  every 
species  of  property  right  in  land  that  was  then 
recognized,  by  putting  the  holder  who  had  been 
unlawfully  ejected  back  into  actual  enjoyment  of 
his  right,  there  were  no  real  actions  provided  for 
the  recovery  oi  chattels.  If  a  man  was  unlawfully 
deprived  of  his  chattels  he  had  no  remedy — except 
in  the  very  few  cases  where  the  action  of  replevin 
lay — but  a  personal  action  against  the  wrong-doer 
for  money  damages.  -  Freehold  and  copyhold 
property  and  a  few  other  kinds  of  rights  to  land 
Analogous  to  these  but  which  I  have  not  thought 
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of  sufficient  importance  to  describe  separately,  be- 
came the  only  kinds  of  rights  enforceable  by  a  real 
action.  Accordingly  these  soon  came  to  be  called 
real  rights  or  real  property  or  estate,  while  all  other 
property  rights  received  the  name  of  personal  pro- 
perty, which  is  also,  though  not  with  strict  pro- 
priety, called  personal  estate,  the  word  estate 
meaning  properly  a  property  right  in  land.  By  a 
farther  change  of  meaning  the  land  itself  came  to 
be  called  real  property  or  even  real  estate,  and 
chattels  personal  property  or  estate.  Thus  in 
English  law  the  word  real  lost  its  original  wide 
meaning  of  "  relating  to  a  thing,"  and  took  the 
narrower  meaning  of  "  relating  to  land." 

562.  Chattels  real. — But  in  process  of  time  the 
same  change  which  had  already  taken  place  in 
freehold  and  copyhold  estates  took  place  also  in 
leaseholds.  They  lost  their  original  character  of  mere 
rights  in  personam  against  the  landlord,  and  were 
considered  as  true  property  rights  in  land.  But 
these  new  property  rights,  although  they  had  land 
for  their  object,  were  not  regarded  as  real  property, 
but  as  personal.  The  name  real  continued  to  denote 
as  before  the  older  kinds  of  property  in  land.  But 
since  these  new  rights,  had  land  for  their  object  just 
like  the  older  real  rights,  they  received  the  name  of 
chattels  real,  a  truly  absurd  title,  since  they  have 
nothing  to  do  with  chattels  at  all,  and  which 
implies  that  the  right  itself  is  to  be  regarded  as  a 
kind  of  chattel ;  whereas  a  chattel  in  its  true 
significance  is  never  a  right,  but  a  thing.  This  is  a 
curicas  instance  of  the  lamentable  confusion 
between  rights  and  things  that,  originating  in  the 
Roman  law,  prevails  throughout  nearly  all  the 
English  law  of  property.  .But  leasehold  estates  are 
now  usually  treated  of  in  connection  with  real 
property.     However  they  still  retain  another  mark 
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of  their  former  inferior  position ;  they  are  not 
usually,  even  by  lawyers,  called  rights  of  ownership 
at  all. 

563.  Nature  of  the  distinction  between  real  and 
personal  property.. — The  difference,  then,  in  the 
common  law  between  real  and  personal  property  is 
partly  a  difference  between  rights  and  partly 
between  the  things  that  are  the  objects  of  the 
rights;  or  perhaps  we  may  say  that  it  is  a  difference 
between  rights  partly  in  respect  to  their  objects 
and  partly  in  respect  to  their  duration.  Real 
property  consists  of  those  property  rights  which 
have  land  for  their  objects  and  are  capable  of 
enduring  either  forever  or  for  the  life  of  some  person 
or  persons. 


3.  Easements  in  English  law. 

564.  Ownership  and  easement. — The  difference 
between  ownership  and  easement  in  English  law 
very  nearly  corresponds  with  the  definition  that  I 
have  given.  But  the  class  of  rights  that  I  have 
ventured  to  call  quasi  easements  (except  negative 
easements  and  sometimes  profit  a  prendre)  are  not 
in  the  technical  language  of  that  system  of  law 
included  among  easements, 

565.  Easements  in  gross  and  appendant  and  ap- 
purtenant.— Easements  are  divided  into  two  classes, 
easements  in  gross  and  easements  appendant  or 
appurtenant  The  former  correspond  to  the 
personal  servitudes,  and  the  latter  to  the  predial 
servitudes  of  the  civil  law  ;  that .  is,  the  former 
belong  to  a  person  simply  as  such,  and  the  latter  are 
annexed  to  a  dominant  tenement,  and  are  enjoyed  by 
the  owner  or  possessor  of  the  latter.  The  difference 
between  appendant  and  appurtenant  easements  i> 
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not  of  sufficient  importance  now  to  be  explained 
here. 

566.  Particular  easements. — As  to  the  kinds  of 
rights  that  constitute  easements,  they, are  the  same 
that  make  up  the  predial  servitudes  of  the  civil 
law,  and  need  not  therefore  be  described  again. 
A  few  of  them  have  special  names  as  follow  : — 

The  right  of  way.  This,  as  I  have  said,  is  the 
right  to  pass  across  another's  land  ;  it  is  perhaps 
the  most  important  of  the  true  easements. 

The  right  of  common,  which  is  a  profit  ii.prendre. 
This  is  of  four  kinds  ;  common  of  pasture,  or  the 
right  to  turn  one's  cattle  or  beasts  into  another's 
land  ;  piscary,  or  the  bright  to  fish  in  another's 
water  :  turbary,  or  the  right  to  dig  peat  or  fuel  on 
another's  land  ;  and  estovers  or  botes,  the  right  to 
take  wood  for  certain  purposes  of  use,  as  to  burn, 
to  make  repairs,  etc.,  butnotto  sell. 

Light  and  air,  or  the  negative  easement  of 
preventing  the  owner  or  occupier  of  an  adjoining 
piece  of  land  from  building  so  as  obstruct  the 
windows  of  the  dominant  tenement. 

567.  Quasi  easements. — Among  the  quasi 
easements  there  are  a  few  which  it  will  be  well  to 
briefly  describe. 

Water  rights.  Running  water  in  a  watercourse 
or  the  water  in  the  sea  is  not  owned  by  any  one  ; 
but  the  owner  of  the  land  through  which  a  water- 
course passes,  the  riparian  proprietor,  as  he  is  called, 
has  certain  rights  of  use  in  the  water.  Generally 
he  may  take  enough  for  domestic  and  agricultural 
use,  provided  he  does  not  materially  diminish  or 
foul  the  water  in  the  stream.  Each  riparian 
proprietor  has  also  certain  rights  against  his 
neighbors  on  the  stream  to  control  their  use  of  it,  so 
as  to  secure  a  due  quantity,  and  he  may  even  acquire 
by  grant  or  prescription  an  easement  against  them 
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to  use  water  in  a  more  enlarged  or  different  way 
from  what  such  proprietors  generally  can. 

The  right  of  support,  or  the  right  that  the  person 
who  owns  the  adjacent  land,  or  mines  under  the 
soil,  shall  not  excavate  so  as  to  cause  one's  land 
to  fall  in,  is  2  very  important  right,  closely 
analogous  to  an  easement  but  not  usually  so 
called.  This  and  the  rights  to  water  are  often 
called  natural  easements. 

Rent  is  the  right  to  receive  money  or  other 
valuable  things  periodically  from  the  tenant  of  land 
as  a  compensation  for  his  being  allowed  to  hold  it. 
It  was  often  one  of  the  incidents  of  tenure,  and  is 
usually  the  only  one  of  those  incidents  now  left. 
The  name  rent  is  often  applied  to  money  paid  for 
the  hire  of  a  chattel. 

Tithes  are  a  kind  of  rent  or  tax  imposed  on  the 
landholders  in  England  for  the  support  of  the 
church.  The  right  to  receive  tithes  is  regarded  as 
a  kind  of  property  right,  and  in  many  cases  it  has 
passed  from  the  church  into  the  hands  of  private 
persons.     It  is  there  not  much  different  from  a  rent. 

An  advowson  is  the  right  to  appoint  a  clergyman 
to  be  the  person  of  a  particular  church  as  often  as 
a  vacancy  occurs.  The  clergyman  appointed  has 
of  course  the  right  to  receive  the  tithes  of  the 
parish,  except  in  the  cases  where,  as  I  have  just 
said,  this  right  has  passed  to  other  hands.  Strange 
as  it  seems,  this  right  of  appointment,  and  thus 
of  indirectly  controlling  the  ownership  of  the  tithes 
and  other  emoluments  of  the  pastoral  office,  is 
regarded  in  England  as  a  right  of  property,  and 
can  be  bought  and  sold. 

All  of  these  rights  of  easement  and  quasi  ease- 
ment that  I  have  specially  mentioned  have  land 
for  their  object,  like  the  predial  servitudes  of  the 
civil  law. 
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4.  Estates  in  possession  and  expectancy. 

568.  More  accurate  definition. — The  common  law 
also  divides  estates  into  estates  in  possession  and 
estates  in  expectancy.  In  a  former  part  of  this 
chapter  I  spoke  of  an  estate  in  posssession  as  one 
which  included  the  right  of  present  possession. 
That  definition,  however,  is  a  little  too  narrow. 
Whenever  the  right,  whether  it  be  a  right  to 
possess  or  to  use  or  a  mere  quasi  easement,  can  be 
exercised  at  once,  there  is  an  estate  in  possession. 
If  the  exercise  of  the  right,  whatever  its  nature,  is 
deferred,  it  is  said  to  be  in  expectancy.  Estates  in 
expectancy  include  reversions,  remainders  and 
estates  to  begin  in  the  future.  Thus,  if  I  lease  my 
house  to  A.  for  ten  years,  beginning  two  months 
hence,  in  the  interval  he  has  no  reversion  and  in 
fact  no  property  right  at  all,  but  his  future  estate  is 
said  to  be  in  expectancy. 

We  have  now  examined  three  classes  of  distinc- 
tions among  property  rights  in  English  law,  viz : — 
the  distinction  between  real  and  personal,  property, 
based  chiefly  on  differences  in  the  objects  of  the 
rights,  but  partly  on  differences  in  their  durations  ; 
the  distinction  between  ownership  and  easement 
and  between  the  various  kinds  of  easements  and 
quasi  easements,  based  chiefly  on  the  extent  of  the 
rights,  and  therefore,  as  far  as  it  goes,  analogous  to 
the  Roman  divisions  ;  and  the  distinction  between 
estates  in  possession  and  in  expectancy,  based  on 
the  time  at  which  the  rights  are  to  be  exercised. 


5.  Particular  kinds  of  property. 

569.     Confused  classification  of  property  rights. — 
We  now  come  to  the   last  division,  which  applies 
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equally  to  rights  of  ownership  and  to  easements,  to 
estates  in  possession  and  to  those  in  expectancy. 
It  is  not  based  on  any  one  kind  of  difference  bet- 
ween the  rights  ;  but  partly  on  the  object,  partly 
on  the  extent  of  the  rights  and  partly  on  their 
duration.  It  is  thus  not  a  philosophical  division 
like  the  division  adopted  in  the  Roman  law,  but  a 
purely  empirical  one,  that  had  its  origin,  in  fact,  in 
those  very  peculiarities  of  the  feudal  system  which 
I  have  just  briefly  described.  Among  rights  of 
property  the  English  law  recognizes  the  following 
species. 

570.  1.  Dominion. — The  nature  of  this  I  have 
sufficiently  explained.  According  to  the  law  of 
England,  which  is  still  strongly  tinctured  with 
feudal  ideas,  the  dominion  over  land  (which  is 
called  allodium,  or  allodial  ownership)  can  not  be 
held  by  any  subject.  No  one  can  be  the  full  owner 
of  land  but  the  king.  In  theory  at  least  the  king 
has  a  seigniory  over  all  land  in  England,  though  in 
most  cases  this  right,  like  the  seigniories  of  many 
of  the  mesne  lords,  is  a  mere  name  or  legal  fiction, 
except  so  far  as  relates  to  the  chance  of  an 
escheat.  Sometimes,  however,  the  king,  and  more 
often  the  mesne  lord,  retains  the  right  to  a  small 
rent  or  some  other  quasi  easement,  and  theore- 
tically the  right  to  require  the  tenant  to  do  homage. 
The  highest  estate  that  can  be  held  in  land  by  a 
subject  is  that  called  a  fee  simple,  which  will  be 
next  described  In  the  United  States  the  land  is 
usually  held  allodially,  that  is,  individual  citizens 
have  full  ownership  of  it,  the  right  of  eminent 
domain  retained  by  the  state  not  being  looked  upon 
as  a  property  right  at  all.  However,  since  the  law 
of  the  United  States  came  from  England,  the  full 
ownership  in  land  is  even  there  usually  called  a 
fee  simple. 
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$ji.  2.  Fee  simple. — A  fee,  as  we  have  seen, 
meant  originally  land  granted  to  a  free  tenant,  and 
later  land  so  granted  as  to  descend  to  his  heirs  at  his 
death.  The  phrase  fee  simple  has  a  slightly  different 
meaning.  It  means  an  estate  or  right  of  ownership 
having  land  for  its  object,  and  lasting  forever.  As 
to  its  extent,  it  includes  the  full  right  to  possess, 
use,  take  the  fruits  and  commit  waste.  It  is  also 
freely  assignable.  In  a  word,  it  comprehends  all 
the  rights  in  rem  that  a  subject  can  have  in  land, 
and  differs  only  in  name  from  dominion.  For  all 
practical  purposes  it  is  dominion  ;  and  the  English 
law  so  treats  it,  even  applying  to  it  the  principle, 
of  which  I  have  already  spoken  as  applying  to 
dominion,  that  if  land  has  any  owner  at  all,  it  must 
be  owned  m  fee  simple  ;  that  is,  either  some  one 
person  or  some  group  of  persons  collectively  must 
have  all  the  rights  that  make  up  fee  simple. 

572.  3.  Fee  tail. — This  is  exactly  like  fee  simplet 
with  the  two  following  exceptions  :  (1).  When  the 
tenant  dies  the  right  can  only  descend  to  such  of 
his  heirs  as  are  lineally  descended  from  him,  who 
are  called  the  "  heirs  of  his  body."  Thus  it  may  go 
to  his  children  or  grand  children,  etc.;  but  if  he 
should  die  leaving  no  descendants,  his  brothers  or 
sisters  or  other  relatives  could  never  inherit  it  from 
him,  as  they  might  be  a  fee  simple.  Thus  although 
a  fee  tail  may  last  forever,  like  a  fee  simple,  it  is 
yet  far  more  likely  to  be  brought  to  an  end  for 
want  of  heirs.  (2).  The  tenant  can  only  asssign 
the  right  for  his  own  life  time  As  soon  as  he  dies 
the  assignment  at  once  becomes  of  no  effect,  and  the 
estate  descends  to  his  heir  just  as  if  he  had  never 
assigned  it.  Land  held  in  fee  tail  is  said  to  be 
entailed.  This  peculiar  kind  of  estate  vis  devised 
by  the  great  English  land  owners  for  the  purpose 
of    keeping     land     in     the     same     family     from 
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generation  to  generation  and  so  perpetuating  the 
greatness  of  the  noble  families.  But  it  has  been 
found  necessary  in  modern  times  to  greatly  restrict 
the  power  to  entail  property,  and  to  provide  means 
for  "cutting  the  entail,"  as  it  is  commonly  called, 
that  is,  for  transforming  the  estate  in  fee  tail,  into 
an  estate  in  fee  simple.  Sometimes  an  estate  in 
tail  is  even  more  closely  tied  up,  and  is  capable  oi 
descending  only  to  the  male  or  only  to  the  female 
descendants  of  the  tenant  or  only  to  his  children 
by  a  particular  wife  and  ther  descendants.  It 
is  then  called  an  estate  in  special  tail,  which 
may  be  a  special  tail  male  or  a  special  tail  female, 
accordingly  as  it  is  descendible  to  male  or  female 
descendants; 

573.  4.  Life  estate. — This  is  a  right  much  inferior 
to  a  fee.  (1).  In  extent  comprises  the  right  to 
possess,  use- and  take  the  fruits,  but  usally  not  the 
right  to  commit  waste.  (2).  Its  duration,  as  its 
name  implies,  is  limited  to  the  life  time  of  the 
tenant  or  of  some  other  person.  In  the  latter  case 
it  is  called  an  estate  pur  autre  vie.  (3).  It  is 
assignable.  (4).  Its  object  is  usually  land  either 
freehold  or  copyhold,  but  there  may  be  a  life 
ownership  of  a  chattel. 

574.  5.  Leasehold. — (1).  A  leasehold  estate  in- 
cludes the  right  of  possession  and  use,  and  usually 
the  right  of  talcing  the  fruits,  especially  if  its  object 
is  land.  (2).  In  respect  of  duration  there  are  three 
kinds  of  leasehold  tenancies.  First,  for  a  fixed  time, 
which — when  the  object  is  land: — is  called  a  term 
for  years,  even  though  the  time  be  less  than  one 
year.  If  I  hire  a  house  for  a  month,  my  right  is 
called  a.  term  for  years.  Secondly,  for  as  long  as 
both  parties  please,  which  is  called  a  tenancy  at 
will.  When  land  is  leased  at  will,  the  law  usually 
imposes  on  each  of  the  parties  an  obligation  to  give 
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notice  to  the  other  a  certain  time  before  terminat- 
ing the  tenancy.  The  general  rule  is  that  six 
months'  notice  must  be  given,  and  that  the  tenancy 
can  only  be  put  an  end  to  at  the  end  of  an  even 
year  from  its  commencement.  Thus,  if  I  let  land 
to  A.  on  the  first  of  January,  as  a  tenant  at  will,  I 
can  only  expel  him  on  some  subsequent  first  of 
January,  after  having  given  six  months'  notice.  II 
I  omit  to  give  the  notice  and  he  holds  over  past  the 
day,  he  can  stay  another  year.  In  the  same  way 
he  must  give  me  notice,  if  he  intends  to  quit.  This 
kind  of  a  tenancy,  though  reckoned  in  law  a 
tenancy  at  will,  has  also  received  the  special  name 
of  a  tenancy  from  year  to  year.  In  most  of  the 
United  States  a  shorter  term  than  six  months, 
usually  one  or  two  months,  has  been  adopted  for 
giving  notice,  and  the  rule  requiring  the  tenancy  to 
be  terminated  at  the  end  of  an  even  year  abolished. 
A  tenancy  when  no  notice  need  be  given  is  called 
a  tenancy  strictly  at  will.  Thirdly,  if  a  tenant 
whose  right  has  expired  remains  in  possession, 
holds  over,  as  it  is  called,  he  becomes  a  tenant  on 
sufferance.  {3).  Leasehold  interests  are  sometimes 
assignable  and  sometimes  not.  (4).  The  object  ol 
the  right  may  be  land  or  chattels.  The  word  lease 
strictly  applies  to  land  only ;  the  proper  words  for 
chattels  are  let  and  hire. 

A  leasehold  interest  is  considered  in  law  inferior 
to  a  freehold ;  a  lease  for  ever  so  long,  even  a 
thousand  years,  is  considered  a  less  estate  than  an 
estate  for  life.  If  two  different  property  rights  in  the 
same  thing  come  together  and  vest  in  the  same  pers- 
on, the  inferior  is  lost  or  merged  in  or  united  with  the 
superior.  If  I  have  a  right  of  way  over  a  piece  ol 
land  or  a  lease  of  it  for  years,  and  then  the  fee 
simple  is  conveyed  to  me,  the  easement  or  the 
leasehold  ceases  to  exist,  is  merged  in  the  freehold 
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estate.  So  if  A.  has  a  lease  of  land  for  one 
hundred  years  and  B.  has  an  estate  for  life,  and  B.'s 
estate  is  conveyed  to  A.,  A.'s  leasehold  is  lost,  and 
on  B.'s  death  A.  will  have  no  farther  rights  in  the 
land,  even  though  the  hundred  years  be  not  nearly 
expired.     Compare  §  406. 

575,  These  names  are  also  applied  to  estates  in 
expectancy  and  to  easements. — These  same  names, 
fee  simple,  fee  tail,  life  estate  and  lease,  are  applied 
also  to  reversions  and  remainders  and  to  easements. 
As  applied  to  reversions  and  remainders,  they  do 
not  of  course  imply  that  there  is  any  right  of 
present  possession  ;  and  as  applied  to  easements, 
they  do  not  refer  to  the  extent  of  the  right  at  all, 
but  simply  to  its  duration.  An  ownership  in  fee 
simple  includes  the  right  to  possess,  use,  etc.,  but  an 
easement  in  fee  simple  means  simply  an  easement 
that  is  capable  of  lasting  forever,  that  is  of  descend- 
ing to  the  owner's  heirs.  Therefore  these  names 
do  not  always  have  the  same  meaning. 


IV.— MODIFICATIONS  OF  PROPERTY 
RIGHTS. 


576.  Apply  to  all  kinds  of  property. — It  now 
remains  to  notice  certain  modifications  or  qualities 
of  a  more  general  character  that  may  be  imposed 
upon  any  kind  of  a  property  right. 


1.    Equitable  rights. 

577.     Nature    oj     equitable    property. — Property 
rights  may  be  legal  or  equitable.     Of  the  difference 
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between  these  I  have  already  spoken.  Strictly 
speaking,  all  equitable  rights  are  rights  in  personam. 
Equitable  property,  then,  is  not  exactly  property, 
but  rather  a  right  in  personam,  having  a  thing  for 
its  object,  and  closely  analogous  to  a  true  or  legal 
property  right.  It  is  a  right  against  a  particular 
person  to  treat  the  thing  as  if  one  had  a  property 
right  in  it ;  or  it  is  a  right  exactly  like  a  property 
right  except  that  it  can  be  enforced  only  against 
particular  persons  and  not  against  all  persons. 
Thus,  if  I  make  a  contract  with  A.  to  buy  his  house, 
and  Ipay  for  the  house,  but  he  neglects  to  execute 
the  deed  necessary  to  convey  the  house  to  me  ;  he 
remains  the  legal  owner  until  the  deed  is  executed, 
and  I  become  the  equitable  ownei.  As  to  all  the 
rest  of  the  world,  he  is  the  owner,  and  not  I.  Ii 
any  person  intrudes  on  the  property,  I  can  not  sue 
the  trespasser,  but  A.  must  do  so,  or  at  least  I  may 
only  do  so  in  A.'s  name.  I  can  not  sue  him  at  law, 
because  I  have  no  legal  right ;,  and  I  can  not  sue 
him  in  equity,  because  my  equitable  right  is  only  a 
right  in  personam  against  the  owner.  If  he  conveys 
it  to  B.,  who  does  not  know  of  my  equitable  claim, 
B.  becomes  the  owner.  In  all  respects  except  in  his 
relations  to  me,  A.  stands  just  where  he  stood  before. 
But  as  between  him  and  myself,  I  am  in  equity  the 
owner  and  not  he  ;  a  court  of  equity  on  my  petition 
will  put  me  into  possession  of  the  house,  if  such  is 
the  contract  between  us,  or  will  compel  him  to 
execute  the  deed  necessary  to  make  me  the  legal 
owner.  So  if  I  have  an  equitable  easement  in  a 
piece  of  land,  I  can  enforce  my  rights  to  use  the 
land  in  a.  court  of  equity  against  the  owner  of  the 
land.  But  if  any  outsider  interferes  with  my 
enjoyment  of  the  easement*  I  have  no  remedy  in 
my  own  name  against  him  at  all  All  that  can  be 
done  is  for  the  owner  of  the  land  to  bring  a  suit 
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against  the  wrong-doer  at  law,  as  for  an  infringe- 
ment of  his  legal  rights  in  the  land,  and  then  a 
court  of  equity  will  compel  him  to  pay  oyer  to  me 
the  damages  which  he  recovers  in  the  suit,  pr  so 
much  of  them  as  equitably  belong  to  me.  If  he 
will  not  sue,  a  court  of  equity  will  compel  him  to 
allow  me  to  sue  in  his  name. 


2.    Conditional  Rights. 

578.  Property  rights  are  absolute  or  conditional.— 
It  is  very  common  bpth  in  England  and  the  United 
States  .for  one  person  to  convey  property  usually 
property  in  land,  to  another  on  condition  that  it 
shall  or  shall  not  be  used  in  some  particular  way  ; 
for  instance,  on  condition  that  a  church  shall  be 
built  upon  the  land,  or  that  no  intoxicating  liquor 
shall  ever  be  s.old  there.  In  such  a  case,  if  the 
tenant  on  condition  breaks  the  condition,  if  a 
church  is  not  built  or  if  intoxicating  liquor  is 
sold,  his  property  right  comes  to  an  end  and 
reverts  to  the  former  holder,  or  his  heirs  if  he  is 
dead. 

579.  C onditions  precedent  and  subsequent. — The 
most  important  division  of  conditions  is  into  con- 
ditions precedent  and  conditions  subsequent.  The 
difference  between  these  has  been  already  ex- 
plained. I  will  simply  illustrate  it,  as  it  applies 
to  property  rights,  by  an  example  or  two.  If  a 
person  is  allowed  to  have  possession  of  a  thing 
under  a  contract  that  it  shall  become  his  as  soon 
as  he  pays  for  jt,  this  is  a  condition  precedent- 
Here  the  condition  mus;t  be  performed,  the  pay- 
ment must  be  made,  before  the  thing  becomes 
his ;  /.<?.  the  performance  of  the  condition,  the 
payment  o,f  the   money,   is   an   essential    part    of 
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the  title  to  his  property  in  the  thing,  or  it  is  one 
of  the  facts  or  events  on  the  happening  of  which 
his  rights  begin.  Of  course  as  soon  as  the  con- 
dition has  been  performed  and  his  rights  have 
once  begun,  they  are  no  longer  conditional  but 
absolute. 

But  if  I  buy  a  peace  of  land  on  condition  that 
no  intoxicating  liquor  shall  be  sold  upon  it,  my 
right  of  property  begins  to  exist  at  once  ;  but 
it  is  not  an  absolute  but  a  conditional  right.  As 
long  as  no  liquor  is  soid  there,  my  right  remains 
intact,  the  land  is  mine  ;  and  if  no  liquor  is  ever 
sold  there,  it  will  belong  to  me  and  my  heirs 
forever.  But  as  soon  as '  any  liquor  is  sold,  my 
right  expires,  the  land  ceases  to  be  mine  and  goes 
back  to  the  former  owner  or  his  heirs.  So  in  the 
same  way,  if  I  hold  land  on  condition  of  building 
a  house  within  a  certain  time  and  do  not  do  so, 
I  shall  lose  the  land.  Non -performance  of  a  con- 
dition subsequent,  then,  is  a  title  on  which  an 
existing  right  ceases,  or  rather  reverts  to  another. 

580.  Effect  of  breach  of  a  condition  subsequent. — 
It  is  generally  true  of  conditions  subsequent  that 
the  mere  non-performance  of  them  is  not  enough 
to  put  an  end  to  the  property  right  to  which 
they  are  attached,  but  it  is  also  necessary  for 
the  person  to  whom  the  right  is  to  revert,  the 
person  who,  in  legal  language,  "  is  entitled  to 
take  advantage  of  the  condition,"  to  do  some  act, 
such  as  resuming  possession  of  the  thing,  to  put 
an  end  to  the  right. 

In  case  of  land  the  conditioned  estate  is  put  an 
end  to  by  an  "entry"  or  "re-entry"  on  the  land 
by  the  grantor,  that  is,  by  his  going  upon  the 
land  and  formally  taking  possession. 

581.  Limitations. — But  sometimes  a  condition 
is  imposed  in  such  a  manner  that  it  is  not  neces- 
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sary  for  the  person  entitled  to  take  advantage 
of  the  condition  to  do  any  act  to  put  an  end 
to  the  conditional  property,  but  it  ceases  of  itself 
as  soon  as  the  breach  of  the  condition  occurs. 
This  is  called  a  conditional  limitation.  For  ex- 
ample, if  a  house  is  given  to  me  on  condition  that 
I  continue  to  keep  a  school  there,  and  I  after  a 
while  cease  to  keep  the  school,  by  this  breach 
of  the  condition  I  have  forfeited  my  right,  and 
the  former  owner  of  the  land  or  his  heirs  can 
at  any  time  "  make  entry "  on  the  house,  as  it  is 
called  ;  that  is,  he  can  go  to  the  house  and  formally, 
declare  my  right  at  an  end  and  again  take  possesion. 
But  until  they  do  make  entry  the  house  continues 
to  be  mine,  notwithstanding  I  have  broken  the 
condition  ;  and  if  it  should  happen  that  they  never 
made  entry,  the  house  would  always  remain  mine. 
But  if  the  house  is  given  to  me  to  be  mine  so  long 
as  I  keep  a  school  in  it  and  no  longer,  as  soon  as  I 
cease  to  keep  a  school  my  right  comes  to  an  end 
without  any  entry,  and  the  house  is  no  longer  mine. 
Whether  a  provision  in  a  conveyance  is  a  condition 
or  a  limitation  is  often  a  very  delicate  and  difficult 
question.  But  the  courts  always  incline  to  consider 
it  a  condition  and  not  a  limitation,  if'the  words  of 
the  conveyance  will  allow  of  that  construction. 

582.  A  condition  is  not  a  burden. — A  condition 
subsequent  must  be  carefully  distinguished  from  a 
burden  on  property.  If  I  own  a  piece  of  land  in 
which  some  one  else  has  an  easement,  my  rights  of 
use  are  restricted  and  diminished  by  the  easement. 
I  can  not  use  the  land  in  so  many  ways  or  so  fully 
as  I  could  if  there  were  no  easement.  Some  of  the 
rights  that  would  otherwise  belong-  to  me  are 
separated  and  given  to  the  person  who  has  the 
easement.  But  the  owner  of  a  thing  subject  to  a 
condition  subsequent  or  a  limitation  has  just  the 
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same  rights  as  if  the  condition  or  limitation  did  not 
exist.  He  has  a  perfect  right  to  break  the  condition 
if  he  pleases,  and  although  his  doing  so  may  be  the 
cause  of  his  losing  all  his  rights,  yet  it  is  not  a 
wrongful  act,  he  can  not  be  sued  or  made  to  pay 
damages  for  the  breach.  Accordingly  an  estate 
on  condition  is  called  by  the  same  name  and  con- 
sidered to  be  the  same  kind  of  an  estate  as  though 
there  was  no  condition  ;  and  the  person  who  may 
take  advantage  of  the  condition,  or  to  whom  the 
property  will  gp  if  the  condition  or  conditional  limi- 
tation is  broken,  is  not  considered  in  the  mean  time 
as  having  any  reversion  nor  any  rights  in  the  thing 
whatever,  not  even  a  nuda  proprietas.  His  conting- 
ent right  to  make  entry  if  the  condition  is  broken, 
or  his  chance  of  getting  the  property  again,  is  called 
a  iftere  possibility.  It  is  not  a  kind  of  property,  and 
can  not  be  assigned  except  in  a  few  cases  where  an 
exception  has  been  mads  by  statute. 

583.  Contingent  remainders. — A  very  interesting 
and  curious  kind  of  possibility  is  what  is  calld  a 
contingent  remainder.  We  have  already  seen  that 
when  any  property  right  is  subdivided  into  a  parti- 
cular «:otate  and  a  reversion,  and  at  the  same  time 
the  reversion  is  given  to  some  other  perspn,  the  re- 
versionary right  so  granted  is  called  a  vested  rema- 
inder. But  sometimes  the  remainder,  instead  of 
being  given  to  any  known  person,  is  given  tp  an 
unknown  person  ;  that  is,  the  person  who  is  to  have 
the  remainder  is  not  designated  certainly  at  the 
time,  but  is  ascertained  on  the  happening  of  some 
future  event.  Thus,  if  I  own  land  in  fee  simple,  and 
grant  it  to  A.  for  his  lifetime,  and  at  the  same  time 
provide  th*t  on  A.'s  death  it  shall  gp  to  the  oldest 
child  of  B.  who  shall  be  living  at  the  time  of  A.'s 
death,  this  is  a  contingent  remainder,  because  it 
can  never  be  certainly  known  as  lonsf  as  A.  lives 
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which  child  of  B.  will  be  the  oldest  living  at  the 
time  of  A.'s  death.  The  one  who  is  now  the  oldest 
may  die  before  A.;  indeed  all  B.'s  children  may  die 
before  A.,  in  which  case  no  one  could  take  the 
remainder,  but  after  A.'s  death  the  estate  would 
revert  to  me  and  my  heirs.  A  remainder  may  also 
be  contingent,  though  given  to  an  ascertained  per- 
son, if  it  depends  on  an  event  which  may  not  happen. 
Thus  suppose  I  grant  my  land  to  A.  for  his  life  with 
a  remainder  to  B.  and  his  heirs,  provided  he  has  a 
son  born  to  him  before  A.'s  death.  Here  the  person 
who  is  to  take  the  remainder  is  certain — B.  and  his 
heirs  who  continue  his  persona— >■ ;  but  their  taking 
it  depends  on  an  event  which  may  never  happen, 
the  birth  of  a  son  of  B.  hefore  A.'s  death,  (a) 

The  law  relating  to  contingent  remainders 
abounds  in  subtile  and  perplexing  distinctions  and 
curious  learning,  most  of  which  is  now  useless.  It 
sadly  needs  to  be  reformed  and  pruned  down  by 
intelligent  legislation. 

584.  Liens.^-The  most  important  and  interesting 
kinds  of  conditional  property  rights  are  those  that 
are  given  as  security.  They  may  be  given  to  secure 
the  performance  of  any  duty,  but  in  practice  are 
usually  for  the  payment  of  debts,  for  which  reason 
I  shall  speak  of  the  person  given  the  security  as  the 
debtor  and  the  person  to  whom  it  is  given  as  the 
creditor.  These  rights  are  called  generally  liens, 
and  are  divided  into  pawns,  hypothecations  and 
mortgages.  They  are  all  rights  on  conditions 
subsequent  or  conditional  limitations,  and  have 
this  peculiarity,  which  distinguishes  them  from  all 
other  conditional  estates,  that  the   tonditidn  is  to 


(a)  The  heir  does  ribt  Continue  the  ancester's  fei'sdM,  .he  simply 
succeeds  to  his  rights. 
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be  performed,  not  by  the  person  who  has  the 
estate,  but  by  the  person  who  seeks  to  take  ad- 
vantage of  the  condition.  I  will  now  describe 
them  in  order. 

585.  Pawn  or  pledge. — This  word  denotes  some- 
times the  right  itself  and  sometimes  the  object  of 
it,  the  thing  pawned.  A  pawn  or  pledge  is  where 
the  debtor  puts  the  thing  into  the  possession  of  the 
creditor  to  be  kept  by  him  till  the  debt  is  paid.  (1), 
The  creditor  has  the  right  of  possession,  but  not  of 
use  or  to  take  the  fruits,  except  so  far  as  necessary 
to  preserve  the  thing.  He  has  no  right  to  commit 
waste.  Not  only  the  right  of  possession,  but  to  a 
certain  extent  the  actual  possession,  is  necessary 
to  a  pawn  ;  for  if  the  pawnee  allow  the  pawnor  to 
take  possession  01  the  thing,  he  loses  his  lien.  In 
this  respect  pawn  differs  from  all  other  property 
rights.  If  the  debt  is  not  paid  within  a  certain  time 
fixed  either  by  law  or  by  the  agreement  of  the 
parties,  or  if  no  time  is  fixed,  within  a  reasonable 
time  after  it  becomes  due,  the  pawnee  has  the 
farther  right  to  sell  the  thing  pawned,  after  due 
notice  to  the  pawnor,  and  pay  the  debt  out  of  the 
proceeds  of  the  sale.  The  surplus,  if  there  is  any, 
belongs  to  the  owner  of  the  thing.  (2).  The  right 
is  limited  in  duration,  lasting  only  till  the  debt  is 
paid  or  the  pawn  sold.  (3).  It  is  not  assignable 
except  in  connection  with  the  debt.  (4).  It  always 
has  a  chattel  for  its  object. 

586.  Liens  not  created  by  express  contract. — 
When  a  lien  of  this  kind  is  created  in  any  other 
way  than  by  the  express  contract  of  the  parties,  it 
is  not  usually  called  a  pawn,  but  simply  a  lien. 
Thus,  if  I  take  my  watch  to  a  watchmaker  to  be 
repaired,   he   has  a  lien  on  it  for  his  pay,  and  may 

.keep  it  as  above   described,  if  his  proper  charges 
are  not  paid;   but  his  right  is  not  usually  called  a 
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pawn.  In  some  cases  of  lien  the  lien-holder  has 
no  right  to  sell  the  thing,  but  only  to  keep  pos- 
session until  his  debt  is  paid. 

587.  Hypothecation. — This  right  differs  from 
pawn  in  the  following  respects : — The  right  of 
possession  is  not  always  included  in  it.  It  often 
consists  of  a  mere  right  to  sell  the  thing.  Actual 
possession  is  not  necessary.  If  the  creditor  wishes 
to  sell  the  thing,  it  is  often  necessary  to  have  a 
judicial  sale  ;  that  is,  the  court,  on  application  of 
the  creditor,  will  order  some  public  officer  or  other 
fit  and  disinterested  person  to  sell  the  thing  and 
dispose  of  the  proceeds,  instead  of  the  creditor's 
doing  so  himself.  Also  this  right  may  have  either 
land  or  chattels  for  its  object.  It  is  often  called 
mortgage  by  writers  on  the  civil  law. 

Pawn  and  hypothecation  are  both  rights  that  fall, 
under  the  head  of  quasi  easements,  and  indeed 
are  not  usually  called  property  rights  at  all  in 
English  law. 

588.  Mortgage. — This  right  as  it  appears  in 
English  law  is  of  a  much  more  extensive  nature. 
It  has  very  different  characteristics  at  law  and  in 
equity.  At  common  law  a  mortgage  is  simply  an 
estate  on  a  condition  subsequent.  The  debtor 
conveys  to  the  creditor  any  kind  of  a  right  of 
ownership  in  the  thing — in  the  United  States,  in 
case  of  land,  usually  a  fee  simple,,  in  England 
usually,  a  long  lease — ,  with  a  condition  that  the 
conveyance  shall  be  void  if  the  debt  is  paid  on  or 
before  the  day  when  it  comes  due,  which  is  called 
the  law-day.  If  the  debt  is  then  paid,  the  convey- 
ance becomes  void,  and  the  debtor  gets  back  his 
property.  If  the  debt  is  not  paid,  then  the  con- 
veyance remains  good,  and  the  debtor  has  lost 
his  property,  forever.  Thus,  if  A.  is  the  owner  in 
fee  simple  of  a  piece  of  land  worth  two  thousand 
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dollars  and  owes  B.  one  thousand  dollars  payable 
in  one  year,  he  may  convey  or  mortgage  the  land 
to  B.  with  a  condition  that  if  he  pays  the  debt 
within  or  at  the  end  of  the  year  the  conveyance 
shall  be  void.  Now  if  he  fails  to  pay  oh  the  very 
day  when  the  debt  comes  due,  the  condition  is 
broken,  and  he  has  no  more  right  to  the  land. 
Even  though  he  offers  B.  the  money  on  the  very 
next  day,  B.  need  not  take  it,  but  can  keep  the 
land.  At  law,  then,  before  the  law  day,  the  mort- 
gagee is  the  (conditional)  owner  of  the  thing,  and 
the  mortgagor  has  a  mere  possibility  of  regaining 
it ;  after  the  law  day,  if  the  debt  is  not  paid,  the 
mortgagee  becomes  the  absolute  owner,  or  at  least 
has  all  the  rights  which  the  mortgagor  had. 

589.  Mortgages  in  equity. — But  this  was  very 
severe  urjon  the  mortgagor,  who  might  by  an 
unavoidable — perhaps  even  an  accidental — delay  in 
paying  forfeit  property  worth  much  more  than 
the  debt.  Accordingly  at  a  very  early  period  the 
courts  of  equity  interfered  on  behalf  of  the  mort- 
gagor. In  equity  the  transaction  is  looked  upon, 
not  as  a  transfer  of  ownership,  but  as  a  mere  hypo- 
thecation ;  the  mortgagor  is  considered  as  being  still 
the  owner  of  the  thing  mortgaged,  and  the  mort- 
gagee as  having  a  mere  lien.  The  courts  of  equity, 
therefore,  allow  the  mortgagor  to  redeem  the  mort- 
gage, as  it  is  called,  that  is,  to  pay  the  debt  together 
with  interest  on  it,  even  after  the  law  day ;  and  if 
he  does  so,  the  court  will  compel  the  mortgagee 
to  reconvey  the  thing  mortgaged  to  the  mortgagor. 
This  equitable  right  of  the  mortgagor  to  save  his 
property  by  paying  the  debt  after  the  law-day  is 
called  his  right  in  equity  to  redeem,  or,  more 
briefly,  his  equity  of  redemption.  But  it  would  be 
unreasonable  and  unjust  to  allow  the  debtor  an  un- 
limited time  to  redeem.     Accordingly  the  creditor 
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fs  permitted  to  apply  to  the  court  to  have  a  day 
fixed,  a  second  law-day  as  it  were,  by  which  the 
mortgagor  must  redeem.  If  he  does  not  pay  the 
debt  together  with  interest  from  the  time  when  it 
was  due  and  tlie  costs  of  the  creditor's  application 
by  the  day  fixed,  he  is  said  to  be  foreclosed— i.e. 
shut  off— from  any  farther  right  to  redeem  ;  and 
either  the  property  mortgaged  becomes  in  equity, 
as  it  is  already  at  law,  the  absolute  property  of  the 
mortgagee,  or  else  the  court  decrees  a  judicial  sale, 
as  in  the  the  case  of  a  hypothecation,  and  the  debt, 
interest  and  costs  are  paid. 

590.  General  character  of  a.  mortgage . — (1).  In 
extent  a  right  by  mortgage  may,  as  I  have  said,  be 
any  kind  Of  a  right  of  ownership.  (2).  It  may  have 
at  law  any  duration  ;  but  in  equity  like  a  hypotheca- 
tion, it  lasts  only  till  the  debt  is  paid  or  until  fore- 
closure. (3).  It  is  assignable  at  law  like  any  other 
property  right,  but  in  equity  only  in  connection  with 
the  debt.  (4).  It  may  have  either  land  or  chattels 
for  its  object,  but  usually  has  the  former. 

591.  Successive  mortgages  and  hypotlucations. — 
Since  the  pawnee  of  a  thing  must  take  actual  posses- 
sion of  it,  it  follows  that  a  thing  can  be  pawned  to 
only  One  party  at  a  time.  But  the  same  thing  may 
be  hypothecated  or  mortgaged  to  any  number  of 
different  persons  at  the  same  time.  In  this  case 
the  first  person  to  whom  it  is  hypothecated  or  mor- 
tgaged has  the  first  right  to  be  paid  out  of  the  pro- 
ceeds of  a  sale  of  the  thing,  and  the  other  must  take 
what  remains.  Or  in  the  case  of  a  mortgage,  since 
the  first  mortgagee  is  the  legal  o\vner  of  the  thing, 
a  second  or  any  subsequent  mortgagee  can  obtain 
from  the  mortgagor  only  the  same  kind  of  a  right 
which  he  himself  has,  an  equity  of  redemption.  The 
first  mortgagee  alone  has  a  legal  ownership;  the 
subsequent  mortgagees  and  the  mortgagor  have  only 
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equitable  rights.  So  that  the  first  mortgagee  has 
the  same  right  to  foreclose  against  the  second  or 
any  subsequent  mortgagee  as  he  has  against  the 
mortgagor  ;  and  they  in  turn  have  the  same  right  to 
redeem  the  property  from  him.  In  like  manner,  a 
second  mortgagee  may  foreclose  against  a  third, 
and  .the  third  may  redeem  from  the  second.  And 
if  we  arrange  all  the  successive  mortgagees  in  a 
series,  beginning  with  the  first  and  taking  the  others 
in  the  order,  of  their  mortgages,  and  placing  the 
mortgagor  at  the  end,  each  person  in  the  series  can 
redeem  from  all  that  go  before  him  and  foreclose 
against  all  that  come  after  him.  Thus,  if  A.  mort- 
gages his  land  to  B.  for  $5000,  and  while  B.'s  mort- 
gage is  still  existing  mortgages  it  again  successively 
to  C.  for  $iooo,  to  D.  for  $6000  and  to  E.  for  $3000, 
we  have  the  following  series  :— 

B. — first  mortgagee — $5000 
C. — second  ,,  — $1000 
D. — third  „       — S6000 

E. — fourth  „  — $3000 
A. — mortgagor. 

A  can  redeem  any  or  all  of  the  mortgages ;  E. 
can  redeem  D.'s,  C.'s  or  B.'s  mortgage,  and  can 
foreclose  A.;  D.  can  redeem  from  C.  and  B.,  and 
can  foreclose  E.  and  A.;  while  B.  can  foreclose  all. 
If  any  intermediate  mortgagee  redeems  from  any 
one  that  goes  before  him,  he  can  add  the  amount 
that  he  has  to  pay  to  his  own  mortgage,  when  he 
comes  to  foreclose  those  that  come  after  him.  Thus, 
if  D.  redeems  from  C.  and  B.,  E.  or  A.  must  pay  the 
whole  $12000  to  redeem  from  him  or  be  foreclosed  ; 
and  if  E.  redeems  from  him,  A.  must  pay  $15000  to 
redeem  from  E.,  which  is  the  same  sum  for  which 
A.  has  mortgaged  the  land,  and  which  he  would 
f:ave  to  pay  to  redeem  the  mortgages  separately. 
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Although  the  mortgagor  has  at  law  a  more 
possibility,  and  no  estate  at  all,  yet  the  courts  of 
law  have  so  far  adopted  equitable  ways  of  looking 
at  mortgages,  that,  as  against  all  persons  except 
the  mortgagee,  he  is  at  the  present  day  regarded, 
even  at  law,  as  the  owner ;  and  he  may,  therefore, 
use  or  sell  the  property,  subject  to  the  mortgage, 
just  as  if  the  mortgage  did  not  txist ;  though  mere 
possibilities  are  not  usually  assignable. 

592.  Comparison  of  pawn,  hypothecation  and 
mortgage. — The  following  table  will  show  the 
differences  between  pawns,  hypothecations  and 
mortgages. 


Pawn. 

Hypotheca- 
tion. 

Mortgage. 
(Law.) 

Mortgage. 
(Equity.) 

Extent  0/  right. 

Possession  and 
power  to  sell. 

Power  to  sell, 
with  or  with- 
out possession. 

Any  owner- 
ship. 

Power  to  fore- 
close,  with  or 
without      pos- 
session. 

Duration. 

Till  debt  is 

paid  or  thing 

sold. 

Till  debt  is 

paid  or  thing 

sold. 

Any. 

Till  debt  paid 
or  mortgage 
foreclosed. 

Power  to  4U:z'gn. 

Only  with.  debt. 

Only  with  debt. 

Same  as  other 
ownership. 

Only  with  debt. 

Object* 

Chattels. 

Land  or  chat- 
tels. 

Land  or  chat- 
tels 

Land  or  chat- 
tels. 

3.    Number  and  connection  of  owners. 

593.  Several,  joint  and  common  property. — A 
property  right  may  be  held  by  one  person  or  by 
more  than  one.  If  by  one,  it  is  called  a  right  or 
estate  in  severalty  or  several  property  ;  if  by  more 
than  one,  it  is  either  a  joint  or  a  common  right. 
The  two  most  important  distinctions  between  joint 
and  common  property  rights  are  the  following  : — 
In  joint  ownership  the  rights  of  all  .the  owners  must 
be  exactlv  similar,   must  have  begun  at  the- same 
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time  and  by  the  same  title  ;  in  ownership  in  com- 
mon the  rights  of  the  common  owners  may  be  all 
different.  Thus,  if  A.,  B.  and  C.  become  owners  in 
fee  simple  of  a  piece  of  land  by  purchase  from  D., 
each  having  a  third  interest,  they  may  be  joint 
owners  ;  but  if  A.  owns  half  and  B.  and  C.  each  a 
quarter,  or  if  A.  is  owner  in  fee  simple  and  B.  in 
fee  tail,  or  if  A.  bought  his  undivided  share  from  E., 
while  B.  and  C.  bought  theirs  from  D.,  they  are 
tenants  in  common,  not  joint  tenants.  Among 
joint  owners  also  exists  the  right  of  survivorship  ; 
that  is,  if  one  dies,  his  share  does  not  go  to  his 
heirs,  but  to  the  other  joint  owners.  Thus,  if  A., 
B.  and  C.  are  joint  owners,  and  A.  dies,  B.  and  C. 
become  the  owners  each  of  one  undivided  half 
instead  of  one  third  ;  and  then  if  B.  dies,  C  becomes 
the  owner  of  the  whole  in  severalty.  But  a  joint 
owner  may  sell  or  give  away  his  share,  and  theft 
the  purchaser  and  the  other  former  joint  owners 
become  owners  in  common.  At  present  the  right 
of  survivorship  has  been  abolished,  except  in  a 
few  instances.  It  never  existed  among  tenants  in 
common. 


V.    TABLE. 


594.  Table  of  property  rights  .—The  following 
table  shows  the  kinds  of  property  recognized  in 
English  law .  and  the  differences  between  them. 
Each  of  the  kinds  of  property  may  be  legal  or 
equitable,  absolute  or  conditional,  (except  rights  of 
lien  which  are  necessarily  conditional),  joint  or 
several,  free  or  burdened  with  easements  (except 
some  kinds  of  easements,  which  can  hot  be  bur- 
dened with  other  easements.) 
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TABLE  SHOWING  THE  DIFFERENT  KINE 

Extent  of  Rights.  Duration.      Po' 


PROPERTY.  J 


Rights 

definite. 

"Easement!' 


Use,  fruits, 
waste. 


Rights 

indefinite. 

"Ownership"  - 


Present 
possession. 


Forever. 

As  long  as") 

therearede-  V 

_  scendants.    J 


Use,  fruits.        Life  of  owner. 


Use,   some- 
.  times  fruits. 


)    j   Fixed  term  1  J 
\  |  or  at  will.     /  \ 


Future 
_  possession. 


No  %  present )    f   Particular  1 
use,      future  >  -J  estate  is  not  >  ■ 
use  as  above. )    (afeesimple. ) 


No 
possession. 


No  use. 


Limited  use. 

Take  a  part 
of  the  thing. 

Receive 
money   etc. 
from  owner. 


Appoint  a 
person  to  re- 
ceive money 
or  use. 


To  control 
actions  of 
possessor. 


( simple. 
[    Any. 

|    Any. 


Any. 


Any. 


Forever. 


Any. 


Present 
possession. 


No 
|_  possession. 


„  c  ii  i    f   Till     debt 

Keep.   .SelHjpa;d         or 

thing  sold. 


■j  on  default.     J  1  S^ 


Sell  or  fore- " 
close  and 
take  posses- 
sion. Some- 
times only 
.  keep. 


Particular  1 
'  estate  a  fee  > 


(   Till       debt] 
■  1  paid  or  right 
( foreclosed.      ] 
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ir  to  Assign.  Object, 
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IN  ENGLISH  LAW. 

Name. 


Unlimited. 

Land. 
For  life  of  tenant    Land 


UChstd?     }       DOMINION. 


Unlimited. 

Unlimited    or ) 

'aiited.  i 


iLand     or 
chattels. 

Land    or 
chattels. 


Corresponding  in  duration,  right] 

assign  and  object  to  the  above  [■ 

amed  kinds  of  property  respectively.  J 


Fee  simple, 
Fee  tail. 

Life  estate. 

Leasehou>. 

Estates    in     expectancy, 
having  same  names  as  the 

ABOVE. 


Unlimited. 


Land. 


Full  owner* 
ship. 


Inferior 
ownership. 


Unlimited.  Land. 

Only  with  land.        Land. 

)nly  with  land.        Land. 


Unlimited,  or 
rith  land. 


Unlimited. 
With  land. 

ffifh  land. 
With  debt 

With  debt. 


I 

v        Land  or  money.    | 


(    Seigniories.     Nuda     fro- 
\  prietas. 


Easement  in  gross. 

Easement  appurtenants,  f  ments. 


)    True   ease- 


Profit  a  prendre. 


\  in  rem.  \ 


Rents. 
Tithes. 


Land  or  none. 
Land. 

Land. 
Chattels. 


j   Land    or    Chat- 
|  tels. 


Advowsons. 

f  Natural  ease- 
j  ments. 

'  Negative  ease- 
ments. Rights 
to  have  owner 
do  something. 

Lien.    Pawn. 


in  per- 
sonam 

or 
doubt- 
ful. 


Hypothecation. 
Mortgage  in 
equity. 


Quasi 
►  easements. 
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PART  SECOND.    TITLES  TO  PROPERTY. 


594.  Introductory. -r-A.  now  come  to  consider  the 
titles  to  property  rights,  i.e.  the  facts  or  events 
on  the  existence  or  occurrence  of  which  property 
rights  are  created  by  the  law,  transferred  from  one 
person  to  another,  or  extinguished. 


I.— TITLES  WITHOUT  PRIVITY. 


595.  in  general.-^-Thess  may  be  divided  into 
three  classes  ;  those  on  which  property  rights  are 
created  in  a  thing  which  before  was  not  the  object 
of  property  rights  at  all,  i.e.  was  not  owned  by  any 
one  ;  those  on  which  a  property  right  is  extinguish- 
ed and  a  new  one  created  in  its  place :  and  those 
on  which  a  property  right  is  simply  extinguished, 
no  new  one  being  created. 


1.    Titles  on  whigh  a  new  right  is 
created  simply. 

This  class  includes  the  following  titles  : — 
596.  Occupation. — This  is  the  taking  possession 
of  a  thing  that  has  no  owner  with  the  intention  of 
making  oneself  the  owner.  In  such  a  case,  unless 
the  thing  is  one  which  the  Jaw  forbids  to  he  owned, 
such  for  instance  as  an  oyster  bed  covered  by  the 
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sea,  the  law  gives  the  occupier  dominion  over  the 
things.  A  thing  may  have  no  owner,  having  never 
had  an  owner,  as  fish  caught  in  the  sea,  or  because 
the  owner  has  abandoned  it,  as  if  I  throw  someth- 
ings of  mine  away  and  another  picks  it  up  and 
keeps  it.  (a) 

597.  Accretion.— This  is  where  the  sea  or  a 
river  by  a  gradual  washing  up  adds  soil  to  a 
person's  land.  The  soil  so  added  belongs  to  the 
owner  of  the  land  to  which  it  is  added.  But  if  land 
is  added  suddenly  in  large  quantity  it  does  not 
belong  to  the  person  to  whose  land  it  is  added,  but 
to  the  former  owner  or  to  the  sovereign.  Accre- 
tion is  also  the  title  by  which  a  person  acquires 
the  ownership  of  the  fruits  and  natural  products  of 
his  property,  such  as  crops,  fruit  of  trees  and  the 
young  of  animals,  or  to  wild  animals  living  on  his 
land  or  staying  there. 

(a)  Occupancy  is  the  advisedly  taking  possession  of  that  which  at 
the  moment  is  "the  property  of  no  man,  with  the  view  of  acquiring 
property  in  it  for  yourself.  The  objects  which  the  Roman  lawyers 
called  res  nullius — things  which  have  not  or  have  never  had  an 
owner — can  only  be  ascertained  by  enumerating  them.  Among  things 
which  never  had  an  owner  are  wild  animals,  fishes,  wild  fowl,  jewels 
disinterred  for  the  first  time,  and  lands  newly  discovered  or  never  before 
cultivated.  Among  ihings  which  have  not  an  owner  are  moveables 
which  have  been  abandoned,  lands  which  have  been  deserted  and  the 
property  of  an  enemy. 

Maine's  Ancient  Law  p.  245  et  seq. 

Blackstone's  comm.     Book  II.  C.  I. 

Markby's  Elements  of  law.  p.  234  et  seq. 

Fish  in  a.  river  and  wild  animals  on  land  are  considered  to  be  in  the 
possession  of  the  person  upon  whose  land  they  happen  to  be,  and  when 
killed  or  captured  they  belong  to  the  landowner  and  not  to  the 
captor  This  questions  have  been  warmly  contested  in  France  and 
Germany; 

See  Dalloz,  Repertoire,  s.  v.  Chasse,  art  172 :  Wachter,  Pandekten 
^  134,  and  Beil,  I.  As  to  the  English  law.  see  Markby's  Elements  of  law 
p.  184.  note. 

Blades  v.  Higgs,  C.  B.  R,  n.  s.  vol.  xx.  p.  214. 

Sav.  Poss.  s.  31,  p.  340. 
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2.    Titles  on  which  an  old  right  is 

extinguished  and  a  new  one 

created  in  its  place. 

598.  Sale  in  market  overt. — It  was  customary 
in  England  in  ancient  times  to  holds  fairs  or  mar- 
kets on  fixed  days  in  certain  towns  and  cities,  to 
which  people  would  gather  from  the  surrounding 
country  to  sell  their  goods  and  buy  such  things  as 
they  needed.  Such  an  assemblage  was  called  an 
open  market,  or  market  overt,  and  could  only  be 
held  at  such  times  and  places  as  were  appointed  by 
law.  The  right  to  hold  an  open  market  was  a 
franchise  granted  by  the  king.  In  order  to  facilitate 
the  doing  of  business  at  such  places,  the  rule  of  law 
was  adopted  that  one  who  bought  in  an  open 
market  did  not  get  the  mere  right  of  the  seller,  but 
a  new  and  independent  right,  which  availed  against 
all  the  word,  unless  the  seller  had  got  possession 
of  the  thing  by  a  crime  which  amounted  to  felony, 
or  had  bought  it  from  some  who  had  so  got  posses- 
sion. Consequently  it  made  no  difference  whether 
the  seller  had  any  property  in  the  thing  or  not.  If 
a  man  wrongfully  got  possession  of  a  thing  and 
sold  it  in  market  overt,  the  former  owner's  right 
was  extinguished,  and  the  buyer  became  the  owner 
of  the  thing.  This  rule  is  now  nearly  or  quite 
obsolete,  (a) 


(a)  Blackburn  on  Sales  p.  124. 

Cundy  v.  Lindsay,  1.  Q.  B.  D.  348 ;  2.  Q.  B.  D.  96 ;  3  Ap.  Ca.  459 , 
45  L.  J.  Q.  B.  381  ;  46  L.  J.  Q.  B.  233  ;  47  L.  J.  Q.  B.  481,. 
Mitchell  v.  Lepage,  in  1816,  Holt,  N.  P.  253 ; 
Boulton  v.  Jones,  2  H.  &  N.  564 ;  27.  L.  J.  Ex.  117; 
Loeschman  v.  Machin,  in  T818,  2  Stark  N.  P.  C.  311, 
Higgons  v.  Burton,  in  1857,  26  L.  J.  Ex.  342. 
Cooper  v,  tyillomat,  in  1845,  1  C.  B,  672;  14  L.  J.  C.  P.  219 
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599.  Confusion  of  goods. — When  the  goods  of 
two  persons  are  so  mixed  together  that  they  can 
not  be  distinguished,  as  when  two  persons'  wines 
ar^  poured  into  the  same  cask  or  two  quantities  of 
corn  are  mixed,  or  when  they  are  so  united  that 
though  distinguishable,  they  can  not  be  separated, 
as  when  one  person  embroiders  with  another's  silk 
on  his  own  cloth  or  paints  his  house  with  anothers 
paint,  a  change  of  property  sometimes  takes  place. 
In  general  the  rule  may  be  stated  as  follows : — If 
the  mixture  is  by  consent  of  both  owners,  the 
product  usually  belongs  to  both  jointly.  This  may 
perhaps  be  more  properly  considered  as  a  case  of 
the  transfer  of  rights  rather  than  the  destruction  of 
an  old  right  and  the  creation  of  a  new.  If, 
however,  one  person  unlawfully  mixes  his  own  and 
another's  goods,  the  general  rule  is  that  the  whole 
becomes  the  property  of  the  other  ;  though  in  the 
case  of  things  that  exist  in  genere  it  might  be  held 
in  some  cases  that  each  former  owner  still  owned 
an  undivided  share  in  the  mixture.  When  the 
confusion  creates  the  relation  of  principal  and 
accessory  thing  between  the  things  mixed,  and 
separation  is  impossible,  generally  the  whole 
belongs  to  the  owner  of  the  principal  thing.  Thus 
if  I  unlawfully  paint  my  house  with  another's  paint, 
the  house  does  not  become  his,  but  the  paint 
becomes  mine.  It  is  sometimes  difficult  to  tell 
which  is  the  principal  and  which  the  accessory 
thing,  as  in  the  case  of  a  picture  painted  on 
another's  canvas.  In  such  a  case  the  more  valuable 
thing,  particularly  if  the  difference  in  value  is  great, 
is  usually  taken  as  the  principal.  In  the  case  of  the 
picture  there  has  been  some  difference  of  opinion, 
but  the  view  best  supported  by  the  authorities 
seems  to  be  that  the  painting  is  the  principal  and 
the   canvas  the  accessory  thing  ;  but  in  the  case  of 
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writing  on  another's  paper  or  parchment,  it  seems 
that  the  manuscript  belongs  to  the  owner  of  the 
paper  or  parchment  (a) 

600.  Specification. — If,  a  person  takes  another's 
materials  and  by  bestowing  labor  on  them  into 
a  different  kind  of  a  thing,  as  if  one  takes  my  silver 
and.  makes  it  into  a  cup,  there  has  been  doubt 
whether  the  property  is  changed,  by  this  act,  which 
is  called  specification.  In  the  Corpus  Juris  it  is 
laid  down  that  the  property  is  changed  if  the  new 
thing  is  such  that  the  material  can  not  be  reduced 
back  again  into  its  former  condition,  as  in  the  case 
ef  cloth  unlawfully  taken  and  made  into  a  garment. 
By  that  rule  the  property  in  a  cup  would  remain  in 
the,  owner  of  the  silver.  In  the  English  law  the 
property  in  material  is  not  changed  by  specification 
so  long  as  the  identity  of  the  material  can  be 
shown.  But  if  one  should  steal  cotton  and  sell  it 
to  the  owner  of  a  cotton  mill,  who  should  make  it 
up  into  a  cloth,  which  when  made  could  not  be 
distinguished  from  cloth  made  from  other  cotton, 
the  cloth  would  belong  to  the  maker,  not  to  the 
former  owner  of  the  cotton. 


(a)  Markby's  Elements  of  Law.  P.  239. 
BL  Comm.  Book.  II.  C.  XXVI.  P.  405. 

But  in  order  that  the  person  causing  admixture  shall  lose  his  title  to 
his  own  goods  in  favor  of  the  innocent  party,  it  is  necessary  that  such 
admixture  be  wilful  and  fraudulent,  and  that  the  shares  or  portions 
belonging  respectively  to  each  shall  be  incapable  of  being  distinguished. 
Thus,  if  hats  of  the  same  style >  and  shape,  belonging  to  two  dealers, 
were  wrongfully  intermixed  by  one  of  them,  but  were  so  marked  that 
those  of  each  owner  could  be  readily  assorted,  there  would  be  no  Ghange 
of  title.  (See  Print  v.  Willard,  9  Barb.  440  ;  Drunning  v.  Steams,  v±' 
6301.);  If  the,  intermixture  be  made  innoeently,  or  by  accident,  or  by 
consent,  it  creates  an  ownership  in  common,  each  owner's  interest  being-, 
proportionate  to  his  respective  share.  (See  Hart  v.  Ten  Eyck  2  Johns. 
Ch;,fe;  Ntwlen  v.  C»It,  6'  Hill,  461;  Moire  v.  £rierR.  Co.,  7 
Lansing,  39  ;  Seymour  v.  Wyckoff,  10  N.  Y.  213.) 
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601  Judicial  sale. — Now  and  then  courts  ol 
justice,  in  the  course  of  a  suit  or  as  the  result  of  a 
suit,  order  property  to  be  sold  by  some  officer  o< 
the  court  or  other  person  appointed  for  that  purpose. 
Sometimes,  particularly  when  it  takes  place  in  what 
is  called  a  suit  in  rem  in  the  Admiralty  or  othei 
courts,  such  a  sale  has  the  same  effect  as  a  sale  in 
market  overt,  giving  the  buyer  a  new  property  right 
good  against  all  the  world.  Usually,  however,  a 
judicial  sale,  like  an  ordinary  sale,  only  transfers 
such  rights  as  the  former  owner  had,  in  which  case 
it  comes  under  the  second  division  of  titles,  namely, 
titles  with  privity. 

602.  Flowing  0/  water,  etc. — When  water  flows 
down  or  wild  animals  wander  from  one  person's 
land  on  to  another's,  the  right  of  the  person  on 
whose  land  they  first  were  ceases  and  the  owner  of 
the  land  upon  which  they  come  obtains  a  qualified 
right  in  them.  Thus  if  wild  game,  such  as 
partridges  or  rabbits,  which  breed  and  have  their 
nests  or  burrows  on  my  neighbor's  land,  stray  on  to 
mine,  I  may  take  or  kill  them  at  my  will. 

603.  Escheat. — When  a  person  who  has  either 
the  dominion  in  anything  or  the  fee  simple  in  land 
dies  leaving  no  successor,  the  thing  is  left  without 
an  owner,  and  therefore  the  law  makes  it  at  once 
the  property  of  the  sovereign  ;  or  if  it  be  land  held 
under  a  mesne  lord,  it  becomes  the  property  of  the 
lord.  This  is  called  escheat.  Strictly  speaking  the 
word  escheat,  which  is  of  feudal  origin,  applies  only 
to  cases  where  the  fee  in  land,  for  want  of  any  heirs 
of  the  deceased  tenant,  goes  to  the  feudal  lord,  either 
the  king  or  a  mesne  lord.  But  in  the  United  States, 
where  land  is  not  held  under  any  lord,  the  word  is 
used  as  above  explained,  and  is  also  applied  to 
rights  in  chattels.  Perhaps  it  would  be  more 
proper  to  include  escheat  to  a  feudal  lord  among 
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titles  with  privity,  because  the  lord  does  not  get  a 
new  right,  but  rather  the  same  ownership  in  fee, 
which  his  ancestor  granted  to  the  ancestor  of  the 
tenant,  now  comes  back  to  him.  But  in  the  United 
States,  and  everywhere  in  the  case  of  chattels,  where 
the  sovereign  takes,  not  in  his  character  of  feudal 
lord,  but  simply  as  sovereign,  because  there  is  no 
one  else  to  take  the  thing,  the  right  which  the 
the  sovereign  takes  is  a  new  one. 

604.  Prescription. — But  the  most  important  of 
all  the  titles  by  which  rights  are  put  an  end  to  and 
new  ones  created  in  their  places,  is  what  is  called 
prescription.  It  is  a  principle  found  in  both  the 
common  and  civil  law  and  founded  on  considerations 
of  the  highest  expediency,  that  if  a  person  has 
actually  exercised  a  right — i.e.  acted  as  though  he 
had  the  right — for  a  certain  period  without  inter- 
ference by  those  whose  true  rights  are  thereby 
infringed  upon,  he  gets  such  a  right,  and  all  previ- 
ously existing  rights,  so  far  as  they  are  inconsistent 
with  the  new  right,  are  extinguished.  This  is 
called  prescription,  (a) 

If  A.  and  B.  own  adjacent  lots  of  land  and,  A.  in 
building  his  house  on  the  edge  of  his  land  accident- 
ally, or  even  intentionally,  sets  it  a  little  over  the 
line  upon  B.'s  land,  without  B.'s  permission,  and  it 


(a)  BL  Comm.— Book  II.  Ch.  XVII.  P.  264-7. 

Markby's  Elements  of  Law  P.  264-291. 

The  word  'prescription'  signifies  the  acquisition  of  title  by  length  ot 
time  and  enjoyment.     Co.  Litt.  1 13.  b. 

Neally  all  English  lawyers,  led  by  Blackstone,  lay  it  down  as  a 
general  rule  that  the  acquisition  of  the  ownership  of  land  by. prescrip- 
tion is  unknown  to  the  English  law.  This  was  not  the  language  of 
either  Littleton  or  Lord  Coke. 

Maine's  Ancient  Law  P.  285. 

Unger,  System  d.  osterr.  Allgem.  Pr.  R.  vol.  ii  P.  .435. 

History  of  the  Common  Law,  p.  122. 
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t 
remains  there  fifteen  or  twenty  years,  or  whatever 
the  period  fixed  by  law  may  be,  A.  becomes;  the 
owner  of  the-  piece;  of  B-.'si  land  on  whieh.  the:  house 
stands.  So>  if  he  makes  windows  in  the  side  of  his 
house  overlooking B.'s  land,  and  B.  does  not  obstruct 
them  within,  the  prescribed  time,  A.  gains  an  ease- 
ment of  light  and- air  over  B.'s  land,  and  B.  may  not 
obstruct,  them.  Say  if  B>'s  land  lies  between  A.'s 
and  the  street,  and  A.,  without  B.'s  permission,  goes 
back  and  focth-from  his  house  to  the  street  over  this 
land,  he  may'  in  time- acquire  a  right  to  do  so,  an 
easement  over  BVs  land.  I'ft  A.  sells  a  certain  num- 
ber of  acres  of  land',  part  of,  a  larger  piece,,  to  B., 
and  B.  without  A.'s;  knowledge  takes  possession  of 
twice  the-  quantity,  and  keeps-  it  long  enough,  he 
may  become  the-owner ;  ©r  if  A's.  conveyance  to  B. 
is  by  some  defect  void-  in  law,  yet  if  B.  takes  posses- 
sion under  it,  he  may  in  course  of  time  become  the 
owner  by  prescription.  And  so  many  other  kinds 
of  property  rights  may  be;gainedi  by  user,  (a) 

605.  Requisites  of  prescription,..  1.  Possession: — 
In  order  to  get  prescription*  several  things  are 
neeessa-ry. 

If  the  right  be  a  right  of  ownership,  tnere  must 
be  legal  possession  of  thething,  not  merely  detenr 
tion.  In,  the  Roman  law- this  distinction  was  of 
great  importance  ;  several  kinds  of  occupation  which 
wo.uld.be  caJ.Led_possessioiL.in. the  English  law  were 
called  in  the  Roman  mere  detention,  and  could  not 
become  the  basis  of  a  right  by  prescription.  Still 
even  in  English  law  a  servant  cannot  become  the 
owner  of  his  master's  goods  by  prescription,  because 
he  has  mere  detention ;  and  a  tenant  for  years  of 
land,  who  was,  as  we  have  seen,  formerly  consider- 
ed a  mere  servant  or  bailiff  of  the  landlord,  still  so 

(a)  "User"  is  a' legal  term,  a  verbal  noun  meaning  use  or  using. 
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far  retains  that  character  that  vhe  can  not  during 
the  term  refiudiate  his  relation  to 'the  landlord' and 
gain  a  title  by  prescription.  In  like  manner  a^-er- 
vant  who  uses  an  easement  while  about  Ms  master's 
business,  can  not  by  such  use  gain  aright  of-ease- 
ment  for  himself  by  prescription,  :bot  only  for  his 
master,  whose  persona  he  bears,  (a) 

606.  -Requisites  bf  prescription.  2.  Continuous 
exercise  of  right.— "Yfae.  exercise  of  the  right  must 
be  continuous  and  uninterrupted. 

607.  Requisites  ef  prescription.  3.  Period  vf 
prescription. — It  must  continue  through  the  fixed 
period  of  prescription.  In  the  earlier  common  law 
a  right  could  oirlybe  claimed  by  ^prescription,  ff  it 
had  t/een  exercised  from  time  immemorial,  (b)  In 
recent  times  shrorter  periods  have  been  adopted, 
ranging  from  thirty  t©  two  ©r  three  years,  usually 
somewhat  shorter  in  the  United  States  than  in 
England.  For  all  those  rights  which  are  called  real 
estate  the  lunger  periods,  usually  from  fifteen  to 
thirty  years,  aroused  ;for  rights  ;'m  chattels,  usually 
mudh  shorter  times,  from  two  to  ten  years.  In  the 
Roman  law  the  period  was  very  short,  commonly 
one  or  two  years  ;  but  in  certain  cases  it  was  ten  or 
twenty,  when  land  was  in  question,  (c) 

.(a)  Possession  is  presumptive  evidence  of  title.  See  and  compare 
Dee  v.  Confer, 'Queen's  BencTi  Reports -vol.  "IX.  p.  863,  and  £>oe~v. 
Barnard,  ib.  vol.  XIII.  p.  945. 

(t)  -WJhen-a  condition -of  titmgs  has  lasted  so  long  that  the  present 
generation  never  knew  any  other,  and  theirfore  fathers  knew  no 
other,  then  it  jnuSt  be  assumed  tb*t  this  condition  of  things  is  so 
bound  up  with  the  cenvictions,  feelings,  and  interests-  of  the  nation 
that  it  cannot  be  disturbed.    Sa.vigr.y,  Syst.  L.  L.  Pr.  R.  §,  195—6. 

As- -regards  -the  length  of  time  which  would  be  considered  time 
immemorial  the  common  expression  is  'enjus  contrarii  non  exstat 
memoria.'  The  'contrarii  .memoria'  seems  to  mean  a  recollection 
of  the  time  when  no  such  right  is  existed.  If  there  is  memoria  at 
this,  any  presumption  in  favour  ef  "the  right  is  excluded. 

U)     See  the  case  of  Aiher  v.  WhiUloik,  L.  R,'Q.  B..  vol.  I.  p.  1. 
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608.  Requisites  of  prescription.  4..  Adverse  exer- 
cise of  right. — The  exercise  of  the  right  must  be 
adverse.  By  the  adverse  exercise  of  the  right  is 
meant  that  it  is  not  exercised  by  the  permission  ol 
the  party  whose  true  rights  are  thereby  infringed 
upon.  But  it  is  presumed  not  to  be  by  his  permis- 
sion simply  because  he  does  not  actively  opppose  it 
or  does  not  remonstrate.  It  must  also  be  done 
under  a  claim  of  having  the  right  which  is  exercised 
or  with  an  intention  of  acquiring  such  a  right,  or  at 
least  of  acquiring  some  right  exactly  what 
constitutes  adverse  possession  of  a  thing  or  adverse 
exercise  of  a  right  has  been,  found  in  practice  a  very 
difficult  point  to  determine,  and  the  decisions  show 
some  nicety  of  distinction.  It  is  not  necessary  in 
English  law  that  the  person  whose  rights  are 
infringed  upon  and  who  has  the  power  to  sue  the 
person  wrongfully  exercising  the  right,  should  know 
of  the  infringement ;  but  in  Roman  law  a  wrongful 
detentor  of  land  is  not  presumed  to  be  in  possession 
until  the  person  having  the  jus  possidendi  is  notified. 

609.  Requisites  of  Prescription.  5.  Position  of 
party  prescribed  against. — The  person  whose  rights 
are ,  infringed  must  be  legally  capable  of  taking 
the  necessary  steps  to  prevent  the  unlawful  user. 
Consequently  if  such  a  person  is  an  infant,  a 
married  woman  or  a  lunatic,  the  prescription  is 
of  no  avail  against  him  or  her,  so  long  as  the 
disability  lasts. 

610.  Limitation. — What  is  called  limitation  is 
very  similar  to  prescription  and  is  often  confounded 
with  it.   (a)     It  has  been   found   expedient  in  all 


(«)  This  must  not  be  confounded  with  the  limitations  described  in 
the  first  part  of  this  chapter,  which  are  a  kind  of  conditions  subseqoent 
There  is  so  connection  between  the  two. 
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or  nearly  all  countries,  in  order  to  prevent  endless 
litigation  and  the  disturbance  to  the  community 
that  would  be  caused  by  reviving  stale  claims,  to 
fix  by  law  a  limit  of  time  within  which  persons 
must  sue  for  satisfaction  for  any  wrong  done  them. 
Thus  if  I  suffer  a  debt  due  me  to  go  unpaid  after 
it  is  due  for  a  certain  time  fixed  by  law,  usually 
from  two  to  six  years,  I  lose  my  right  to  sue  for 
it  at  all ;  and  as  I  then  have  no  legal  way  of  get- 
ting payment,  I  practically  have  no  longer  a  legal 
right  to  be  paid.  So  if  one  occupies  my  land, 
I  am  forbidden  after  fifteen  or  twenty  or  in  some 
places  thirty  years  to  use  any  legal  means  to 
get  possession ;  for  all  practical  purposes  I  have 
lost  the  right  to  possession.  And  as  the  actual 
possessor  is  presumed  to  be  the  owner  as  against 
all  the  world  except  him  who  has  the  right  to 
possess,  and  I  have  lost  that  right  by  disuse,  he 
is  presumed  to  be  the  owner  both  against  all 
the  rest  of  mankind  and  also  against  me ;  there 
is  no  one  who  can  disturb  his  presumed  ownership ; 
so  that  there  is  no  difference  of  any  importance 
between  his  position  and  that  of  owner.  Prescrip- 
tion proper  directly  and  ostensibly  creates  a  new 
right;  limitation  takes  away  the  sanction  from 
an  old  right,  and  thereby  incidentally  creates  a 
new  one.  Prescription  belongs  to  the  substantive 
law;  but  limitation  is  a  rule  of  adjective  law,  a 
rule  relating  ostensibly  merely  to  the  bringing 
of  actions,  fixing  the  time  within  which  they  are 
to  be  brought.  Limitation  has  practically  the 
same  effect  as  prescription,  and  may  be — and  in 
English  law  usually  is — used  as  a  substitute  for 
it.  That  is,  in  that  law  rules  of  prescription 
usually  take  the  form  of  rules  of  limitation.  I 
have  already  spoken  of  the  "  statute  of  limitations," 
a  very  famous  statute.     Prescription  in  its  proper 
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sense  does  -not  seem  to  be  used  in  English  law 
to  create  any  rights  except  easements,  (a) 

6n.  Usueafio. — In  Roman  law  prescription  was 
called  usucafio,  and  required,  in  addition  to  the 
five  requisites  just  mentioned,  that  the  person 
exercising  the  right  should  do  so  in  good  faith, 
believing  that  the  right  was  his,  or  at  least  that 
there  should  be  what -the  Raman  lawyers  called 
fusta  causa  for  -his  doing  so,  that  is,  some  reason 
by  which  his  conduct  was  rendered -not  flagitious. 
Thus,  as  I  have  already  said,  certain  kinds .  o\ 
things  called  mancipable  things  could  only  be 
sold  by  the  use  of  certain  cumbrous  ceremonies. 
Now  if  such  a  thing  was  sold  and  delivered  /with- 
out the  necessary  ceremonies,  the  buyer  would 
not  have  any  property  in  it ;  but  he  would  have 
fusta  causa  for  -keeping  possession,  and  after  a 
year  or  two,  according  to  the  nature  of  the  thing, 
he  would  become  the  owner  by  usucafio.  But 
good  faith  or  §ttsta  causa  is  not  necessary  fr 
English  law  to  prescription. 


3.    Titles  on  which  rights  are  extinguished 

SIMPLY. 


612.  Abandonment. — Abandonment  or  derelic- 
tion. To  this  there  is  necessary  both  an  intention 
to  abandon  and  also  some  act  of  abandonment. 
Thus,  if  goods  are  thrown  overboard  during  a 
storm  at  sea  to  lighten   the   ship,   they  are  not 


,(«)  Partridge  v.  Gilbert,  15  .N.  Y.  601  ;    JZogers  v.  Sinshtirmer ,  56 
N.  Y.  646  ;     Brooks  v.  Curtis,  50  N.  Y.  639. 
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abandoned ;  the  owners,  if  the  goods  are  saved, 
intend  to  claim  them  again.  In  the  case  of  land 
not  in  any  one's  actual  physical  possession,  as 
of  a  piece  of  woodland  in  a  remote  and  uninhabit- 
ed place,  the  act  of  abandonment  ought  perhaps 
rather  to  be  described  as  an  omission  or  refusal 
to  act.  It  is  sometimes  not  easy  in  such  cases 
to  be  quite  sure  whether  the  owner  has  abandoned 
the  land  or  not.  It  is  to  be  inferred  from  his 
actions  and  words  in  regard  to  it,  such  as  his 
paying  or  omitting  to  pay  taxes  on  it,  his  offering 
to  sell  or  to  rent  it,  etc. 

613.  Escape  of  animals. — Animals  of  a  wild 
nature,  (ferae  naturae),  either  tamed  or  kept  in 
confinement,  if  they  escape  and  leave  the  owner's 
premises,  are  still  considered  to.be  his  so  long 
as  either  they  have  a  habit  of  returning,  like  bees 
which  leave  the  hive  daily  in  search  of  honey 
and  return  again,  or  dogs  which  run  at  large  but 
habitually  return,  or  so  long  as  the  owner,  pur- 
suing them,  can  keep  them  in  sight  or  has  a 
probability  of  recapturing  them.  If  the  wild  crea- 
tures simply  live  or  stay  on  a  person's  land,  without 
being  either  tamed  or  confined,  his  property  in 
them  ceases  as  soon  as  they  quit  the  land — as 
has  been  said. 

6.14.  Loss  or  destruction  of  the  thing. — Property 
rights  of  course  cease  when  the  thing  which  is 
their  object  is  irretrievably  lost  or  destroyed. 

615.  Release  and  payment. — Property  rights,  es- 
pecially debts  and  quasi  easements,  can  some- 
times be  extinguished  by  a  release,  and  debts  by 
payment,  (a) 


'(<*)  Cartwright  v.  Mapleden,  53.  N.  Y.  622. 
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IL— TITLES  WITH  PRIVITY,  OR 
SUCCESSIONS, 


616.  Kinds  of  successions. — Successions  are  ol 
two  sorts,  either  at  the  death  of  the  former  holder 
of  the  right,  or  from  one  living  person  to  another, 
which  latter  are  called  successions,  or  more  com- 
monly transfers,  inter  vivos}  (a) 


A.    Successions  at  death. 

(1).    In  Roman  Law. 

617.  Universal  succession. — The  most  ancient 
form  of  succession  at  death  was  universal  succes- 
sion. (0)    The  successor  took  the  universal  juris,  (c) 


1  Between  living  persons. 

(a)  |Markby's  Elements  of  Law  p.  371 — 402. 

Bl.  Comm.    Book  II  Ch.  XIV  p.  200—237. 

(*)  Maine's  Anc.  Law,  Ch,  VI. 

(<■ )  A  univertitas  juris  is  a  collection  of  rights  and  duties  united  by 
the  single  tircumstance  of  their  having  belonged  at  one  tune  to  some 
one  person. 

A  universal  succession  is  a  succession  to  a  universitus  Juris.  It 
occurs  when  one  man  is  invested  with  the  legal  clothing  of  another,  be- 
coming at  the  same  moment  subject  to  all  his  liabilities  and  entitled 
to  all  his  rights.  In  order  that  the  universal  succession  may  be  true 
and  perfect,  the  devolution  must  *al*e  place  uno  ictu  (by  one  stroke). 
Maine's  Anc.  Law  Ch.  VI.  p.  179. 

Haereditas  est  succession  in  universum  jus  quod  defunctus  habuit 
("  an  inheritance  is  a  succession  to  the  entire  legal  position  of  a  deceased 
man").  The  notion  was  that,  though  the  physical  person  of  the 
deceased  had  perished,  his  legal  personality  survived  and  descended  un- 
impaired on  his  Heir  or  Co-heirs,  in  whom  his  identity  (so  far  as  the 
law  was  concerned)  was  continued.     lb.  p.  181.  et  seq. 
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the  whole  body  of  surviving  duties  and  rights, 
the  persona  in  «ther  words,  of  the  dead  man, 
and  continued  his  legal  existence.  All  the  pro- 
perty of  the  dead  man  became  the  property  of 
the  successor,  and  even  many  rights  which  now 
are  not  capable  of  surviving  but  die  with  the 
person,  such  as  the  rights  of  the  deceased  as 
the  head  of  a  family,  his  authority  over  his  wife 
and  children,  went  to  his  successor.  On  the  other 
hand,  the  successor  not  only  had  to  perform 
all  the  duties  which  the  dead  man  was  bound 
to  perform,  except  such  purely  personal  duties 
as  died  with  him,  but  he  had  to  perform 
them  even  though  he  did  not  receive  from  the 
estate  of  the  dead  man  any  means  to  enable 
him  to  do  so  ;  he  was  compelled,  for  instance,  to 
pay  all  the  dead  man's  debts,  and  if  the  property 
left  by  the  latter  was  not  enough  to  pay  them,  he 
must  pay  them  out  of  his  own  property.  In  other 
words,  he  not  only  assumed  the  dead  man's  persona, 
but  that  persona,  so  to  speak,  merged  in  and  became 
incorporated  with  his  own.  I  have  already  explain- 
ed that  in  modern  law  when  one  person  takes 
another's  persona  he  keeps  it  distinct  from  his  own, 
at  least  until  all  the  duties  belonging  to  it  have 
been  discharged  ;  and  the  representative  is  not  in 
his  individual  character  charged  with  any  of  the 
duties  of  the  person  whom  he  represents,  but  is  only 
bound  to  perform  them  so  far  as  he  can  with  the 
means -derived  from  the  latter.  But  the  ancient  form 
of  universal  succession  was  much  more  extensive,  so 
that  the  position  of  a  universal  successor  was  often- 
times a  very  burdensome  one  instead  of  an  advan- 
tage. In  Roman  law  the  universal  successor  to  a 
deceased  person  was  called  hares. 

618.    Kinship. — In   order  to  describe    who  the 
hares  was,  it  is  necessary  to  explain  the  nature  of 
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kinship.  Kmship  is  "tire  .relation  between  two 
persons  of  whom  one  is  the  .ancestor  of  the  other  or 
both  are 'descended  from -the  same  ancestor.  Such 
persons  are  ;called:.lcin,.  kindred  or  relatives.  When 
one  is  directly  descended  feom  the  other, ±key  axe 
lineal  kin  ;  whenthey  only  have  a  common>anoestor, 
they  are  collateral  kin.  Thns  a:  father  and  son  are 
lineally  related  to  each  other,  hut  rtwo;  brothers  are 
collateral  kinsmen. 

619.  Degrees  .  of  relationships — -The  degrees  :  of 
relationship  are  irecbonadani  t^texase  of  lineal  kindr- 
ed by  beginning  .at  one  of  them  and  countittgrthe 
number  of  /generations  to  :the  rather.  Each  steji 
counts  for  one  degree  ©fukinship.  £Rhus  a  man :  is 
related  to>his  son  in  the  first . degree,!  to  his  grandsflai 
in  the  second  degree,  tonhis  great  grandson  in  :the 
third  degree,  etc.  Among :  collateral  kindred  the 
degrees  are  reckaned-'by  conntingrfrcon  one  of  the 
persons  up  ,to  the  eorntrnon  ancestor  and  then  dowai 
again  to  the  other  person,  counting  eachigeneration 
for  one  degree.  Thus  two  brothers  are  related  in 
the  second  degree,  and  an.itmcte.andhis  nephew  an 
the'third.  This  is  the^rnethod  offreckoning  relation- 
ship according  fro "  the  xivil  law.  ©y  ;.the  common 
law  the  degrees  -  in  the  case  of  coMaiterai  kindred 
were  only  reckoned  from  the :  most .  distant  of  the 
two  persons  up  to  the  common  ancestor,  but  not 
down  to  the  other  person  Thus  according  to  the 
common  law  an  uncle  and  :his  mefrhew  are  related 
in  the  second  degree  instead  of  the  third.  This^s 
also  the  rule  of  the  canon  law.  B.utit:hasTnow/gan>e 
out  of  use,  even  in  England.  In  thefollowing  table 
the  relationship- of  John  Stiles  to  the  various  other 
persons  mentioned  .therein  ;  is  shown.  The  figures 
show  the  degrees  of  relationship  ;  the  sign=  denotes 
marriage,  and  ;the  heavier,  lines ;show?.lkteal  relation- 
ship.   .The  relationship  exhibited   in  tihe   taMe  is 
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what  is  commonly  called  "blood  relationship" 
only.  Relationship  by  marriage,  or  the  relation 
between  a  person  and  the  husband  and  wife  of  one 
of  his  or  her  relatives,  is  not  in  law  relationship  at 
all  for  the  purpose  of  determining  successions. 
The  names  of  such  connections  by  marriage 
have  no  numbers  under  their  names  in  the  table,  (a) 


(a)  Bl.  comm.  Book  II.  Ch.  XIV  p.  205. 
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Sarah 

Lyman. 

Great  grand- 

viother. 


Thomas 
Freeman. 
Great  grand- 
father. 


Cynthia 
Mellish. 
Great  grand- 
mother. 


Jane  Kemp. 


I 


Charles  Free- 
man. Grand- 
uncle. 


I 


! 


Susan  Free- 
man.   Grand- 
awit. 


Mary  Free- 
man.   Grand- 
mother 


Sa. 
True.* 
fat 


Frances 
D  wight 


Henry  Free- 
man. 


Henry  True. 
Uncle. 


I 


Louisa 
Moi. 


Emma  Dare, 


! 
Oliver  Free- 
man. 


John  Free- 
man. 


John  Green. 


Jane  Stiles. 
Sister. 


MARY 

NOAKS. 

Wife. 


Emma 
Atwood. 


Henry  Green. 
Nephew. 


Thomas 
Brown. 


J_ 


Mary  Stiles. 
Daughter, 


Susan  Gray. 


Chas.  Green. 

Grand- 
nephew. 


i 


John  Brown. 
Grandson. 


I 


I 


Charles 
Stiles 
Son. 


Clara  Rose. 


Edward 

Brown. 

Grandson. 


Edward 

Stiles. 
Grandson. 


Lucyj 


Henry 

Brown. 

Great  grand 

son. 


Samuel  Stiles. 
Great  grand- 
son. 


rv 
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| 

Peter 
True. 
Great  grand- 
father. 

Jane  Ware. 
Great  grand- 
mother.       ~ 

Henry 
Childs. 
=  Great  grand- 
father. 

Rose 
Simonds. 
Great  grand- ~ 
mother.        J 

rrooman 
Stiles. 
=  Great  grand- 
father. 

. 

1 

3                               3 

3 

I 

J           3 

1 

1 

I 

-murl      1 
it  Grand-i 
liker.      j 

Susan  Childs. 
Grand- 
mother. 

George  Stiles. 
Grand- 
father, 

Eli  Stiles. 
Grand- 
uncle. 

2 

2 

| 

2                         4 

1 

1 

1 

I 

ie  True. 
y'.her. 

Peter  Stiles. 
Father, 

S 

Richard 
tiles.    Unci 

'e. 

Lewis  Stiles 
Uncle. 

_  Mary  Wyatt. 

I 

3 

3 

1 

1 

JOHN 
=     STILES. 

jrace  Lewis. 

Henry  Stiles. 
Brother. 

Goeflrey 

Stiles. 

Cousin. 

J  osephine 
Stiles. 
Cousin. 

' 

2                          4 

4 

1 

1 

I 

"1 

Lucy  Stiles. 
Daughter. 

Emma  Roe. 

Thomas 
Stiles. 
"r         Son. 

Amos  Stiles. 
Nephew, 

Mary  Swift. 

Anua  Stiles 
Niece. 

Frank   Meac 

1 

J              I 

3 

3 

I 

I 

1 

Bean. 

Emma   Stiles. 

Grand- 

datighter. 

James  Levi. 

Frank  Stiles. 
Grand- 
nephew 

Sophia  May. 

Charles 
Mead. 
Grand- 
nephew. 

2 

\ 

4 

i. 
1 

George  Levi. 
Great  grand- 
son. 

Laura  Stiles. 
Great  grand- 
niece. 
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620.  Patria  potestas. — By  the  Roman  law  all  the 
descendants  of  a  man  were  placed  in  a  position  ol 
legal  subordination  to  him  so  Jong  as  he  lived. 
The  son  and  daughter  and  their  children  were 
subject  to  the  father.  This  power  of  the  ancestor 
was  called  patria  potestas.  Probably  in  the  be- 
ginning it  was  not  distinguished  £"om  ownership ; 
the  son  was  the  father's  chattel ;  the  legal  relation 
of  the  head  of  the  family  to  his  wife,  his  children, 
his  cattle  and  his  goods  was  precisely  the  same  ;  he 
was  lord  and  absolute  owner  of  all.  Even  in 
historical  times  it  was  very  extensive.  A  man 
could  seh,  or  even  put  to  death,  any  person  under 
his  power,  and  of  course  could  dispose  of  their 
property  at  his  pleasure ;  or  rather,  the  person 
under  power  had  no  property,  all  that  he  acquired 
he  acquired  for  the  benefit  of  the  ancestor  under 
whose  power  he  was.  A  son  might  be  high  in 
office,  might  even  be  consul  or  general,  and  as 
such  competent  to  command  his  father  or  to 
punish  him,  and  yet  in  all  private  matters  be  en- 
tirely subject  to  his  father  and  utterly  incapable 
of  holding  any  property  of  his  own.  Gradually, 
however,  the  rigor  of  the  patria  potestas  Was 
abated ;  first  the  power  of  putting  children  to 
death  was  taken  away  from  the  father,  afterwards 
the  power  of  selling  them  was  restricted,  and  a 
portion  of  the  son's  acquisitions  were  allowed 
to  be  retained  by  him.  But  up  to  a  very  late 
period  of  Roman  jurisprudence  a  large  measure 
of  control  over  the  actions  and  property  of  the 
son  remained  to  the  father.  At  the  ancestor's 
death  his  male  descendants  were  emancipated, 
became  sui  juris,  as  the  technical  expression 
was ;  but  his  female  descendants  passed  under 
the  power  of  some  other  person.  A  woman  could 
never  be  emancipated,  but  remained  always  under 
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power, ,  or  wae  =aid  to  be  ali&nic  juris.  Where  a 
daughter-  married,,  she  passed-  out  of  the  power 
of  her  father  and  into  that  of  her  husband:. 
Legally  the  position  of  a  wife-  was  that  of 
her  husband's  daughter,  or:  was  similar  to  it  («) 

621.  Agnatic  and-  cognatic  relationship. —Now 
kindred  were  of  two  kinds.  Those  who  were  under 
the  power  of  the  same-  ancestor,  or  who  would 
have  been  under  the  power  of  the-  same  ancestor 
had  he  lived,  that  is,  in  other  words,  all  who  could 
trace  their  descent  from  the  same  ancestor  through, 
males  only,  were  called  agnatic  relations  or  agna- 
tes ;  while  all  other  kindred  were  called  cognatic. 
kindred,  or  cognates.  To  put  the  same-  thing 
in-  another  form,  agnates  were<  those:  who  by 
the  usage  of  modern  times  would  have  the'  same 
family  name.  The  use  of  family  names  descending 
to  all  male  and'  all  unmarried  female  descendants, 
but  lost  by  a  woman  when  she  marries,  is  almost  the 
only  remaining  relic  of  the  ancient  doctrine  of 
agnatic  relationship,,,  In  the  table  in  §620. all  who 
bear  the  name  of  SMles,  Truman;  Stitle  and  all  who 
by-;  the  Roman  law  would  have  sbeen  under  his  po- 


(a)  The  implicit  obedience  of  rude  men  to  their  parentis  .doubtless  » 
primary  fact,  which  it  would  be  absurd  to  explain  away_  altogether  by 
attributing  to  them  any  calculation  of  its'  ad  vantages;  but,  at  the  same 
time,  if  it  is  natural  in  thesons  to  obey;  the  father,  it  is  equally  natural  ■ 
that  they  should  look  to  him  for  superior,  strength  oitsuperior,  wisdom. 
Hence,  when  societies  are  placed  under  circumstances  which  cause  an. 
especial  value  to  be  attached  to-boduy  and  mental- vigour,' there  is  an 
influence-  at- work  which  tends  to  confine  the^Patria  Potestas  to'  the- 
cases.where  its  possessor  is.actuaL  skilful. and- strong, 

It  was  a  maxim  of  Roman  jurisprudence  that  the  Patria  Potestas  did 
not  extend  to  the  Jus  Publicum.  Maine  Anc  Law  p.  136-*/  eiq. 
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wer  had  he  lived  long  enough,  are  agnates  of  John 
Stiles ;  and  the  other  relatives  are  cognates,  {a) 

622.  The  hares.-^By  the  older  Roman,  the 
quiritarian,  law  only  agnates  were  recognized  as 
relatives ;  it  was  only  at  a  later  period  and  by  the 
praetor's  edict  that  the  cognates  obtained  a  position 
as  legally  relatives.  In  other  words,  those  only 
who  were  under  the  same  potestas  "were  regarded 
as  belonging  to  the  family.  Accordingly  the  hares 
was  selected  from  the  agnates  only.  No  cognate 
could  be  hares,  even  if  there  were  no  agnates 
living.  In  that  case  the  deceased  person's  property 
went  to  the  members  of  his  gens  or  clan.  Also 
only  male  agnates  could  be  heredites.  The  hares 
was  always,  at  first,  the  eldest  son  of  the  deceased, 
or  if  there  were  no  son  his  eldest  male  descendant. 
If  there  were  no  male  descendants,  then  the  nearest 
male  agnate  was  the  hares  ;  and  if  there  were  more 
than  one  of  the  same  degree,  the  eldest  was  preferred. 

623.  Testate  and  intestate  succession. -^In  later 
times  the  power  was  given  to.  appoint  a  hares  by  a 
will  or  testament.  (0)  But  when  he  was  appointed 
he  had  the  same  title  (hares)  and  the  same  duties 
and  rights  as  if  he  had  been  the.  person  regularly 
designated  by  law  ;  that  is,  it  made  no  difference  in 


{a)  Cognatic  relationship  is  simply  the  conception  of  kinship 
familiar  to  modern  ideas :  it  is  me  relationship  arising  through 
cemmen  descent  from  the  same  pair  of  married  persons,  whether  the 
descent  be  traced  through*  males  or  females.  Agnatic  relationship 
is  something  very  different :  it  excludes  a  number  of  persons  whom  we 
in  our  day  should  ■certainly  consider  of  kin  to  ourselves,  and  it  includes 
many  more  whom  we  should  never  reckon  among  our  kindred. 

"Cognation"  is  therefore  a  relative  term,  and  the  degree  of 
connexion  in  blood  which  it  indicates  depends  on  the  particular 
marriage  whieh  is  selected  as  the  commencement  of  the  calculation. 
Maine  Anc.  Law  147. 

(£)  A  Will  or  Testament  is  an  instrument  by  wkieh  the  devolution  of 
an  inheritance  is  prescribed. 
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his  duties  and  rights  how  a  person  became  hceres, 
whether  by  appointment  by  will  or  in  the  ordinary 
course  of  descent.  When  the  hares  was  appointed 
by  a  will,  his  succession  was  in  later  times  called  a 
testate  succession  ;  when  he  was  designated  by  law 
simply,  without  a  will,  intestate  succession.  The 
distinction  between  testate  and  intestate  succession 
is  much  more  marked  and  important  in  English 
than,  in  Roman  law. 

624.  Legacies. — Because  the  position  of  a  hceres 
was  often  not  beneficial  but  burdensome,  it  came  to 
be  a  common  practice  to  appoint  some  slave  of  the 
testator  (a)  to  be  hceres,  giving  him  his  freedom, 
but  throwing  upon  him  also  the  burdens  of  the 
hereditas.  In  such  cases  the  usage  was  that  the 
testator  by  his  will  directed  the  hceres  to  give 
certain  portions  of  the  property  to  other  persons. 
Such  gifts  made  by  will  to  other  persons  than  the 
hceres  were  called  legacies.  They  were  enforced 
by  the  praetor  as  being  trusts  ;  that  is,  the  hceres 
was  regarded  as  a  kind  of  trustee  for  the  person  to 
whom  the  legacy  was  given.  In  this  way  it  became 
possible  to  appoint  one  person  as  hczres,  who 
assumed. the  persona  of  the  deceased  and  all  the 
burdens  and  risks  attending  it,  and  at  the  same 
time  to  give  the  property  of  the  testator  to  the 
legatees,  who  did  not  assume  the  persona  of  the 
deceased,  and  were  not  universal  but  singular 
.  successors.  Thus  the  hceres  might  be  reduced  to 
the  position  of  a  mere  manager  or,  to  use  the 
technical  term  of  the  English  law,  executor  of  the 
affairs  of  the  dead  man  for  the  benefit  of  the  donees 


(a)  A  person  who  makes  a  will  is  called  the  testator ;  one  who  1 
without  having  made  a  will,  an  intestate. 
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of  legacies.  Of  course  in  most  cases  the  hares  was 
not  obliged  to  accept  the  office  ;  but  in  a  few  cases 
he  was. 


(11).    In  English  law. 

625.  Succession  to  real  and  personal  property. — 
The  English  law  of  successions  at  death  is  of  a 
mixed  nature.  That  part  of  it  which  relates  to 
intestate  succession  to  -real  property,  not  including 
chattels  real,  is  derived  from  the  feudal  system, 
while  the  law  regulating  intestate  succession  to 
chattels,  including  chattels  real,  together  with  the 
law  of  testate  succession  came  from  the  Roman  law 
through  the  canon  law,  and  was  until  far  into  the 
present  century  administered  in  the  ecclesiastical 
courts,  although  the  secular  courts  from  a  very 
early  period  recognized  such  succession  as  legal. 


1.  Descent. 

626.  In  general. — I  shall  begin  with  the  law  of 
intestate  succession,  which  succession  when  it  is  to 
real  property  is  called  descent. 

On  a  person's  death  all  his  real  property  descends 
to  his  heir,  or  heir  at  law.  The  word  heir  is 
derived  from  the  Latin  hceres;  but  the  status,  duties 
and  rights  of  the  heir  and  the  hceres  are  quite 
different.  The  heir  does  not  assume  the  persona  of 
the  deceased,  and  is  property  to  be  regarded  as  a 
singular  and  not  a  universal  successor,  at  least  in 
modern  times.  Nor  is  the  heir  bound  to  pay  the 
ancestor's  debts.  By  the  common  law  a  man  was 
allowed  by  bond  or  other  specialty  to  contract  "  for 
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himself  and  his  heirs,"  in  which  case  the  heir  was 
bound  to  perform  the  contract  to  the  extent  of  the 
"  assets,"  that  is  of  the  property,  which  he  received 
from  his  ancestor  ;  but  he  was  never  bound  to  pay 
any  debts  of  his  ancestor  out  of  his  own  property, 
nor  to  pay  any  of  his  simple  contract  debts,  nor  to 
answer  for  any  wrong  of  the  ancestor  not  arising 
from  contract.  At  the  present  day  the  heir  is  not 
bound  even  by  the  special  contracts  of  Ms  ancestor, 
though  the  old  forms  of  words,  referring  to  the  heirs 
are  still  commonly,  nsed  in  deeds. 

The  distinction  between  agnates  and  cognates 
does  not  exist  in  the  common  law.  The  rules  by 
which  the  heir  is  determined,  are  somewhat  com- 
plicated both  in  England  and  in  the  United  States. 
{a}  Their  general  principles,  however,  are  as 
follows : — 

627.  Classes  of  heirs.  1.  Children. — A  person's 
children,  if  he  has  any,  shall  first  be  his  heirs. 

628. — Curtesy  and  dower. — The  husband  or  wife 
of  a  deceased  person  is  never  heir,  but  has  in  most 
cases  a  life  estate,  the  former  in  the  whole,  the 
latter  in  one  third,  of  the  real  property  left.  The 
husband's  estate  is  called  an  estate  by  the  curtesy, 
and  himself  a  tenant  by  curtesy;  and  the  "Wife's 
estate  is  called  dower,  and  she  herself  a  dowess 
or  dowager. 

62gf.  Classes  of  heirs.  2.  Parents? — After  the 
children — that  is,  if  there  are  no  children — usually 
come  the  parents  of  the  deceased.  This  was 
contrary  to  the  ancient  common  law  rule,  which 
never  allowed  an  inheritance  to  ascend  in  the  line 
of  lineal  kinship. 


(a)  The  English  rules,,  both  the  old  common  law  rules  and  the  newer 
ones,  may  be  found  in  i  Black.  Com.,  Ch.  XIV.  The  American  rutei 
*te  in  WasWram-  on  Real  Prop.,  Bki  III,  Ch.,  §  2. 
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630  Classes  of  kerns.-  3.  Collateral*  kindred.- — 
Then  conae  the  collateral ,  kindred  in  the  order 
of  their  nearness,  .  the  nearer  Mn  excluding  the 
raoce  remote.  Tinas:  if  there  is  any  brother  or 
sister  of  the  deceased  Maungy the  uncles  and  aunts 
can  -mat  be  betes  ;  and  if  there  is  any  uncle  or  aumt, 
the  |*pea£  uncles  or  aunts  can  mot  be  betes. 

'63-1.  Mffiresenifaiiim. — These  rutes.af  descent  are 
moreover  modified  by  the  folkawing  subordinate 
rules.  If  any  person,  whoif  Ksrkig  would  be  an  heir, 
is  dead,  but  has  left  lineal  descendants,  these 
descendants  take  the  share  of  the  inheritance  to 
which  their  ancestor  would  have  been  entitled  had' 
he  been  Jawing..  Such  descendants  are  .catted  ''re- 
presentative® of.  their  ancestor,  and  their  right*© 
reeei»e  the  inheritance  in  his  place  is  called  a  right 
of  representation,  (a}  Thus  to  recur  :to  .the  stable  in 
§'6a©,  if  at  the  time  of  the  death  of  John  Stiles  his 
son  Gharfea  Stiles  was  also  .dead,  Edward  Stiles, 
Charles  son,  would  take  .the  share  of  John  SiileS's 
real  property  which  his  father  Charles  Stiles  would 
hatseitahen  had  he  been  aliwe  when  John  SfcMes 
died  ^Vnd  if:at  that  rtime.ail  the  children  of  John 
Stiles  aire  dead,  yet  if  any  of  his  grand  children  or 
gteat  grand  chihhten  are  liwing  the  property  will 
not!  go  to  his  fatther  and.  mother,  but  to  the  grand 
children  or  great  grand  chMdEen.  So  if  both  ChaF- 
les  and  Edward  Stiles  are  dead,  but  Samuel  Stales 
is,rlijjing,  he  will  take  the  share  that  Charles  Stiles 
would  have  taken  had  he  been  Ireirag*  If  all  'the 
descendants  of  John  Stiles  .are  dead  at  the  time  of 
his.  death,  then  and  only  then,  will  the  property 
go  to  his.  parents,  and  if  they  are  dead,  then  to 
Henry  and  J^ne  SMles,  his  brother  and  sister.    In  no 

(a)  The  word  representative  in  this  connection  is  used  in  a  some- 
what different  sense  from  that  explained  in  chapter  V. 
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case  can  any  of  it  go  to  the-brother  or  sisters  of  Mary 
Noakes,  his  wife,  for  they  are  not  of  kin  to  John 
Stiles  at  all.  If  Henry  and  Jane  Stiles  have  both 
died  before  John,  then  their  children,  Amos  and 
Anna  Stiles  and  Henry  Green,  represent  them  and 
take  rights  which  their  parents  would  have  taken  ; 
and  if  either  of  these  are  dead,  their  children  in 
turn,  Frank  Stiles,  Frank  Mead  or  Charles  Green, 
represent  them  in  the  inheritance. 

632.  Per  stirpes  and  per  capita  succession. — Per- 
sons who  take  by  representation  always  take  the  same 
share  that  the  persons  whom  they  represent  would 
have  taken.  Thus  if  Thomas  and  Lucy  Stiles  are 
living  at  the  time  of  their  father's  death,  but 
Charles  and  Mary  Stiles  are  dead,  the  heirs  will 
be  Thomas  and  Lucy  Stiles,  John  and  Edward 
Brown  the  children  of  Mary  Stiles,  and  Edward 
Stiles  the  son  of  Charles.  Thomas  and  Lucy  will 
each  take  one  fourth  of  the  property,  and  Edward 
will  take  a  like  quantity,  being  the  same  share 
which  his  father  Charles  would  have  taken  had 
he  lived ;  but  John  and  Edward  Brown  will  only 
take  one  fourth  between  them,  that  is,  they  will 
take  one  eighth  each,  or  half  as  much  as  each  of 
the  other  heirs,  because  if  their  mother  Mary  were 
alive  she  would  only  have  taken  one  quarter.  This 
way  of  inheriting,  where  the  immediate  descendants 
of  each  person  take  collectively  the  same  rights 
that  their  immediate  ancestor  would  have  had, 
so  that  the  estate  is  not,  or  may  not  be,  equally 
divided  among  the  heirs,  is  called  taking  per  stirpes 
or  by  stocks.  On  the  other  hand  if  the  heirs  all 
take  the  same  proportion  of  the  estate  they  are  said 
to  take  per  capita.  Heirs  who  inherit  by  represen- 
tation take  per  stirpes,  all  other  heirs,  for  instance, 
the  children  or  the  brothers  and  sisters  of  the 
deceased,  take  per  capita. 
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633.  No  right  of  representation  of  remote  col- 
lateral heirs. — If  there  are  no  descendants,  no 
parents  and  no  brothers  and  sisters  or  represen- 
tatives of  brothers  and  sisters  living  at  the  time 
of  John  Stiles's  death,  the  other  collateral  relatives 
of  the  third  degree,  i.e.  his.  uncles  and  aunts,  become 
heirs.  But  to  these  heirs  there  are  no  representatives 
allowed.  For  instance,  he  has  three  uncles  and 
one  aunt.  Each  of  these,  therefore,- would  take  one 
fourth  of  the  estate.  But  if  Lewis  Stiles,  one  of  the 
uncles,  were  dead,  his  children,  Goeffry  and 
Josephine  Stiles,  cousins  of  John  Stiles,  would  not 
take  their  father's  share,  but  the  other  two  uncles, 
Richard  Stiles  and  Henry  True,  and  the  aunt,  would 
each  take  one  third  instead  of  one  fourth.  If  there 
were  no  uncles  or  aunts,  then  the  relations  of  the 
fourth  degree,  the  cousins  and  the  great  uncles  and 
great  aunts  would  come  in  ;  and  so  the  successive 
degrees  would  take,  those  of  each  degree  excluding 
the  more  remote  kin,  and  with  no  rights  of  repre- 
sentation. 

634.  Coparceners. — When  there  is  more  than  one 
heir,  the  co-heirs  become  joint  tenants  of  the  pro- 
perty. But  they  have  the  right,  which  at  common 
law  other  joint  tenants  did  not  have,  of  applying  to 
the  court  to  have  the  property  divided  among  them 
in  severalty.  For  this  reason  they  are  called  co- 
parceners, (a) 

635.  Primogeniture  and  preference  of  males. — 
In  England  another  very  important  rule  of  descent 
prevails,  which  is  not  adopted  in  the  United  States, 
called  the  rule  of  primogeniture  and  the  preference 
of  males.  According  to  that  law,  among  kindred 
of  equal  degree,  who  would  otherwise  be  heirs  toge- 

(a)  -Estates  in  coparcenary  do  not  exist  in  the  United  States.  In 
similar  cases,  the  lands  which  descend  are  held  by  tenancy  in  common. 
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ther,  the  eldest  male  alone  shall  be  the  heir ;  bat  il 
there  no  males,  all  tbe  females  inherit  as  copar- 
ceners. Thus  if  John  Stiles  has  two  sons  and  two 
daughters,  as  represented  in  the  table,.  &xdy  the  el- 
dest son,  whom  we  will  suppose,  to  be  Charles,  can 
be  heir.  His  brother  Thomas,  and  his  sisters  will 
ta.ke  nothing.  And  even  if  Charles  is  dead,  his  son. 
Edward  Strifes,  or  if  he  is  dead,  then  Samuel  Stiles, 
will  be  heir  before  any  of  the  other  children  of  John 
Stiles.  This,  would  be  so  even  if  the  child  of 
Charles  had  been  a  daughter  instead  of  a  son,  for 
she  .would  have,  inherited  as  the  representative  of 
her  father  Charles.  If  aliCharles's  descendants  are 
dead,,  then  Thomas  becomes  heir,  or  his  representa- 
tives if  he  is  dead  ;  and  it  is  only  in  case  both  Charles 
and  Thomas  and  all  their  descendants  are  dead, 
that.  Lucy  and  Mary  Stiles  can  inherit  any  of  their 
father's  real  estate.  If  they  do,  they  each  take  one 
half  as  coparceners.  In  like  manner  Jane  Stiles  can 
never  inherit  unless  Henry  Stiles  and  all  bis  de- 
scendants are  dead,  (a) 

636.  Exclusion  of  the  half  bload.  Ancestral 
estai :.  Besides  these  principal  rules  oi  descent 
there  are  others  of  less  importance.  Kindred  of  the 
half  blood,  for  instance  brothers  by  the  same  father 
but  by  different  mothers,  can  notinherit  until  after 
the  kindred  of  the  whole  blood  of  equal  degree  ;  and 
where  property  came  t->  the  deceased  himself  by 
inheritance  from  his  ancestor,  rules  are  usually 
provided  for  giving  the  preference  to  such  heirs  as 
are  descended  from  or  related  to  the  same  ancestor 
from  whom  the  estate  came.  Thus  if  the  land  had 
come  to  John  Stiles  from  his  father  Peter  Stiles,  his 
paternal  uncles  Richard  and  Lewis,  and  probably 
his  paternal  great  uncle  Eli  Stiles,  and  his  cousins 


(a)  Maine  Anc.  law..  227-243. 


-*-*fci...: 


§§'637-638.         property:  titles.  |77 

Godfrey  and  Josephine,  would  be  allowed  to  inherit: 
in  preference  to  his  maternal  uncle  and  anant  Henry 
and  Sarah  True.  Bat  these  rules  differ  in  different 
places.  It  mwsife  be  noted  that  the  word  "  ancestor '' 
in  law  means  any  person  from  whom  one  inherits 
property.  Thus  one  brother  may  be  ancestor  tc 
another,  or  by  modern  law  a.  son  may  f,ven  be  the 
ancestor  of  his  own  father. 


2.    Administration. 

637,.  Purchase. — All  kinds  oi  .succession  except 
descent  are  called  in  English  law  purchase,  which 
is  thus  a  word  oi  much  wider  meaning  in  law  than 
in  common  use. 

638.  The  administrator. — Personal  property  does 
not  go  to  the  heir.  When  a  iperson  dies  and  leaves, 
no  willy  some  one  of  his  relatives  or  a  creditor 
applies  to  the  court  oi  Picbate  to  appoint  an  ad- 
najniste-ator.  The  cc-urt  usually  appoints  one  or 
mere  oi  the  next  of  km  to  the  decessedvoi  suitable 
age  and  >disearetic»n.  The  'adtafiimisfarator  must  give 
security,  far  the  faithful  .performance  of  his  duties, 
andis/  entitled  to  be  paid  a  reasonable  compensation 
for  his  servicer  out  of  the  estate.  The  administrator 
assumes  the  peisstma  of  the  deceased,  man  ;  he  is 
aftea  called  a.  universal,  successor,  but  is.  so  cwly^in 
a  qualified  sense.  He  takes  all  the  surviving  dutiesi 
of  the  dead  man,,  and  all  his  rights; except  the  rights. 
of  >real  prapesfcy,  which  go  to  the  heir.  But  although 
the  real  property  belongs  to  the  heir  and  not  to  the 
executor,  yet  the  court  of  Chamceryin  Eaglpn.d  and 
the  counts,  of  .Probate  >ii*  the  United  States  can 
authorize  the  administrator,  if  necessary,  to  take  the 
real  property  or  a  part  of  it  away  from  ,tbe  heir 
and  sell   it   to    pay  the   debts  of  the  -i-ceased; 
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so  that,  although  the  heir  is  no  longer  directly 
bound  to  pay  the  specialty  debts  of  the  ancestor, 
yet  by  this  indirect  process  the  real  estate  has 
been  made  liable  not  only  for  specialty  debts 
but  for  all  other  claims  against  the  deceased. 
Generally,  however,  the  real  property  can  not  be 
taken  away  from  the  heir  for  this  purpose  until  all 
the  personal  property  has  been  exhausted;  so  that 
the  heir  has  still  a  privilege  of  no  small  value. 
The  duty  of  the  administrator  is  to  "  settle  the 
estate,"  as  it  is  called,  under  the  supervision  of  the 
court  of  Probate,  to  which  he  must  report  all  that 
he  does  ;  that  is,  he  must  collect  all  debts  due  to 
the  dead  man,  pay  all  debts  due  from  him  so  far  as 
he  can  out  of  the  property  in  his  hands  and  the  real 
estate  in  the  hands  of  the  heir,  and  settle  all  things 
left  unsettled  by  the  dead  man.  But  he  differs 
from  the  Roman  hceres  in  this  important  respect, 
that  his  own  persona  and  that  of  the  dead  man, 
which  he  has  assumed,  ate  not  amalgamated,  but 
remain  always  quite  distinct ;  so  that  he  is  never 
obliged  to  pay  any  debt  of  the  dead  man's  out  ol 
his  own  pocket  or  discharge  any  of  the  deceased's 
duties  at  his  own  expense.  When  he  has  settled 
the  estate  and  presented  his  account  to  the  court  of 
Probate  and  had  it  approved,  the  court  appoints 
persons  to  distribute  or  assist  the  administrator  to 
distribute  all  the  remaining  personal  property 
among  the  persons  appointed  by  law  to  receive  it, 
which  latter  are  called  distributees,  and  who  take 
as  singular  successors,  not  assuming  the  dead  man's 
persona.  The  distributees  are  not  successors  of  the 
administrator,  but  of  the  dead  man ;  they  do  not 
receive  their  rights  from  the  administrator,  but 
merely  through  him.  They  are  usually  the  same 
persons  who  in  the  United  States  are  the  heirs. 
Even  in  England  there  is  no  right  of  primogeniture 
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or  preference  of  males  among  them.  They  do  not 
take  as  coparceners,  but  each  receives  his  share  in 
severalty.  When  this  is  done  the  administrator's 
office  and  duties  are  finished,  and  the  persona  of  the 
dead  man  ceases  to  any  longer  exist. 

639.  Comparison  of  the  administrator  and  the 
hares.  It  will  be  seen  that  the  heir  and  the 
administrator  together  fill  the  place  of  the  Roman 
hares,  so  long  as  the  administrator's  office  lasts, 
except,  as  I  have  said,  that  the  administrator's 
liability  is  limited.  Although  the  administrator  is 
not  appointed  till  some  time  has  elapsed  after  the 
death  of  the  intestate,  his  rights  by  a  fiction  of  law 
"relate  back"  to  the  time  of  the  death,  and  he  is 
supposed  for  most  purposes  to  have  succeeded  at 
once.    The  same  was  true  of  the  hares. 


3.    Testate  succession  or  title  by  will. 

640.  Wills — A  will  or  testament  is  a  direction 
left  by  a  person  at  his  death  as  to  how  he  wishes, 
or  wills,  that  his  property  should  be  disposed  oi, 
made  with  the  forms  and  ceremonies  prescribed  by 
law.  Wills  by  the  English  law  must  always  be  in 
writing.  It  is  also  necessary  that  the  testator 
should  sign  the  will  and  publish  it,  i.e.  declare  it  to 
be  his  will,  in  the  presence  of  disinterested  wit- 
nesses, usually  three  in  number,  who  afterward 
make  and  subscribe  on  the  will  itself  a  written 
statement  that  the  will  was  executed  and  published 
in  their  presence.  This  is  called  the  attestation  of 
the  will.  By  the  civil  law  wills  are  in  some  circunv- 
stances  allowed  to  be  made  verbally.  These  are 
called  nuncupative  wills.  Wills  were  introduced 
into  England  from  the  civil  law  and  were  originally 
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eonfiiid  to  personal  property.  Bat  at  the  present 
time,  both  in  England  arrd  the  United  States,  both 
real  and  personal  property  can  be  disposed  of  by 
will.  A  person  who  gives  real  property  by  will  is 
said  to  devise  it,  the  person  to  whom  it  is  given  is 
called  the  devisee  and  the  gift  itself  a  devise.  A 
gift  of  personalty  is  called  a  bequest  or  legacy,  and 
the  feeipierit  a  legatee.  (#•) 

641.  The  executor. — A  divisee  or  legatee  does 
not,  any  mare  than  a  distributee,,  become  the 
universal  successor  of  the  dead  man  or  assume  his 
persona.  For  this  purpose  the  testator  appoints  by 
his  will  a  person  called  an  executor.     It  is  the  duty 


(a)  To  be  capable  of  making  a  will,  the  testator  must  be  possessed 
of  a  sound  and  disposing  mind  and  memory,  so  as  to  be  able  to  make 
a  testamentary  disposition  with  sense  and  judgment,  is  reference  to  the 
situation  and  amount  of  his  property,  and  the  claims  of  those  who  are 
or  might  be  the  object  of  his  bounty. 

Clark  v.  Msher^  1  Eaige,  171 ; 

Horn  v.  PiiRmam,  72  W.  T.  260 ; 

§66K.Y.I44- 
But  mental  imbecility  may  exist  and',  yet  not  be  so  pronounced  or  ex- 
treme so  as  to  destroy  testamentary  capacity.  For  it  is,  in  general, 
sufficient  thait  the  testator  should  be-able to  comprehend  the  state  tjfffis 
affairs  with  reasonable  exactness,  to  understand  the  nature  and  condi- 
tion of  his  property,  the  effect  of  the  disposition  which  he  intends  to 
make,  ana  his  duty  .towards  those  dependent  upon  him;  hut  he  must 
act  -voluntarily;  and  not  under  undtae  influence,  duress,,  of  fraudulent 
deceptions 

Van..  Gtnpsling<v.  Van  Kuren,  35  N,  V.  70; 

Delafitld  V:  ftuthih,.  25  iN.  Y.  9; 

Stewatslv.  Lupenand,  %(>  Wend.  255^  , 

Seama^s  Fniend  Society  v.  Hopper,  33  N.  Y.  619. 

But  neither  'habitual  drunkenness,  nor  the  actual'  stimulus  of  in- 
toxicating liquors,  at  the  time  of  executing  the  will,  incapacitates  a 
testator,  unless  the  excitement  be  such  as  to  disorder  his  faculties  and 
pervert  his  judgment. 

Peck  v.  Cary,-Vf  N.T.  9  ; 
Bream  it.  Torrey,  24  Barb.  5831 
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oi,  the  executor  to  present  the  will  to  the.  court  of 
Probate.  The  court  then  inquires  whether  the  will 
was  duly  executed,  whether  the  testator  was  of 
sound  mind  when  he  made  it,  whether  it  has  ever 
been  revoked  and  whether  the  testator:  is.  really 
dead.  All  these  matters  having  been  satisfactorily 
shown,  the  will  is  enrolled  in  the  records  of  the 
court,  and  the  executor,  after  having  given  security 
for  the  faithful  performance  of  his  trust,  is  allowed 
to  enter  upon  the  duties  of  his  office,  which  are 
the  same  as  those  of  an  administrator,  This  is 
called  proving  or  "  probating "  the  will.  A  will 
has  no  force  until  it  is  proved.  If  no  executor 
is  named  m  the  will,  or  the  person  named  refoses 
to  act,  any  person  interested  in  the  estate  may 
prove  the  will,  and  the  court  will  appoint  an 
administrator  "  with  the  will  annexed,"  instead  of  an 
executor.  After  settling  the  estate,  the  executor 
distributes  the  residue  of  the  personal  property 
among  the  legatees ;  but  no  distribution  is  made  to 
devisees  ;  they  take  directly  by  the  will,  without 
any  act  of  the  executor  to  put  them  into  possession. 
If  the  will  does  not  dispose  of  all  of  the  testator's 
property,  the  court  will  appoint  an  administrator  to 
attend  to  the  distribution  of  the  undisposed  of  part. 
642.  No  universal  successor  by  English  law. 
Thus  it  appears  that  by  the  English  law  the 
universitas  juris  of  the  dead  man,  instead  of  going 
to  one  hares  or  universal  successor,  who  takes 
the  dead  man's  persona  and  continues  his  legal 
existence,  is  broken  up  into  fragments,  part  of 
which  are  given  to  the  heirs,  distributees,  devisees 
or  legatees,  or  some  of  them,  who  are  mere 
singular  successors,  not  taking  the  dead  man's 
persona  at  all,  and  part  are  given  to  the  personal 
representatives,  executors  and  administrators,  who 
are  universal  successors  only  in  a  qualified  sense, 
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and  assume  the  persona  of  the  dead  man  only  for 
a  limited  time,  until  the  estate  is  settled,  and  to 
a  limited  extent,  keeping  it  distinct  from  their  own, 
so  that  they  are  not  personally  liable  for  any  of 
the  dead  man's  debts,  but  are  only  bound  to  pay 
them  out  of  his  estate  so  far  as  possible. 


4.    Table. 

643.  Roman  and  English  successions  at  death. 
The  following  table  will  show  the  comparative 
position  of  Roman  hares  and  the  various  kinds  of 
successors  known  to  English  law.  It  must  be 
remembered  however  that  the  hares  might  be 
under  an  obligation  to  pay  or  give  portions  of  the 
inheritance  to  legatees. 


§643- 
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5.    Escheat  to  mesne  lord.    Curtesy 
and  dower. 

644.  Have  been  described. — Escheat  to  a  mesnt 
lord  and  curtesy  and  dower  are  kinds  of  succession* 
at  death,  of  which  I  have  already  spoken. 


B.    Succession  inter  vivos,  ok.  alienation. 


(1).    Voluntary  alienation. 

645.  In  general. — I  now  come  to  succession  by 
one  living  person  to  another,  which  is  more  com- 
monly called  assignment  or  alienation.  Alienation 
is  either  voluntary  or  involuntary  on  the  part  of  the 
alienor. 

1.    Delivery  with  titvlus. 

646.  Gift. — The  first  kind  of  alienations  is  by 
tvaditio  or  delivery  of  the  thing  with  the  intention 
or  desire  of  transferring  the  property  in  it,  which 
intention  or  desire  is  called  in  the  Roman  law 
titulus.  (a) 


{a)  Gifts  are  distinguished  in  law  as  of  two  classes  : 

Gifts  inter  vivos,  gifts   causa  mortis. 

Gifts  inter  vines  are  those  made  by  a  donor  mot  under  ap- 
prehension of  death,  while  gilts  causa  mortis  are  those  made  whel 
such  apptehension  does  exist,  and  by  reason  thereof. 

Allen  v.  Ccwmn,  23  N.  Y.  502  ; 

Hackney  v.  Vrevman,  62  Barb.  650; 

Champney  v.  Bianchard,  39  N.  Y.  Ill  ; 

Harris  v.  Clark,  3  N.  Y.  93. 
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A  gift  of  a  thing  is  not  effectual  to  convey  the 
property  in  it  unless  the  thing  itself  is  delivered. 

647. — Sale  followed  by  appropriation. — Though 
in  English  law  the  mere  sale  of  a  specific  chattel  is 
usually  enough  to  transfer  the  title,  without  any 
delivery,  yet  this  is  not  true  when  chattels  are  sold 
in  genere.  If  I  sell  a  man  one  thousand  bricks,  out 
of  my  stack,  the  property  right  does  not  pass  to 
him  till  either  he  or  I  have  separated  and  set  apart 
the  particular  bricks  that  he  is  to  have.  This  is 
called  appropriation.  It  is  a  kind  of  delivery,  and 
is  often  so-called,  (a) 

648.  Loan  of  fungibles.  The  loan  of  any  thing 
which  exists  in  genere  such  as  corn  or  money,, as  we 
have  seen,  transfers  the  property  to  the  borrower. 
He  is  not  to  return  the  identical  thing  borrowed,  but 
another  thing  similar  in  kind  and  quantity. 

649. — Bailment. — The  bailment  of  a  thing,  or 
delivery  of  it  to  another  for  some. special  purpose, 
creates  a  very  limited  kind  of  property  in  some 
cases.  As  I  have  said,  this  is  not  usually  called 
property  at  all,  but  in  English  law  it  is  called  a 
special  property.  "There  are  six  sorts  of  bailments. 
The    first    is    a    bare,   naked    bailment   of    goods 


(a)  The  property  will  not  pass  until  the  goods  have  been  specified, 
but  the  goods  may  be  appropriated  or  identified  or  specified-  as  the 
goods  on>  which  the  contract  is  to  operate,  subsequently  to  the  making 
of.  the  contract  either  by  the  assent  of  both  parties  or  by  the  vendor's 
determination'  oT  an  election.  The  word  "appropriated''  bears 
different  meanings,  ,It  may  mean  that  the  goods  have  been  fixed  upon 
as  the  subject  about  which  the  parties  are  contracting,  and  in  that  case 
the  contract  can  never  apply  to  any  other  goods,  as  in  Laidler  v. 
Bitrlinson,  2  M.  &  W.  602 ;  or  it  may  less  correctly  mean  that  the 
vendor  had  merely  intended  to  fix  upon  rthose  goods  as  the  - 
subject  of  the  contract,  but  had  not  finally  elected  to  do  so,  as  in 
Atkinson  v.  Bell,  8  B.  &  C.  277,  in  which  case  he  may  alter  his 
intention,  and  fix  upon  other  goods,  see  Anderson  v.  Morice,  L.  R.,10 
C,  P.  58  St- 609  ;  44  L.  J.  C.  P.  10  &  341  ;  I  Ap.  Ca.  619.  Blackburn 
;«  Hales.  P.  128. 
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delivered  by  one  man  to  another  to  keep  for  the 
use  of  the  bailor;  and  this  I  call  a  depositum.  The 
second  sort  is,  when  goods  and  chattels  that  are 
useful  are  lent  to  a  friend,  gratis,  to  be  used  by 
him  ;  and  this  is  called  commodatum,  because  the 
thing  is  to  be  restored  in  specie.  The  third  sort  is, 
when  the  goods  are  left  with  the  bailee  to  be  used 
by  him  for  hire  ;  this  is  called  locatio  et  conductio, 
and  the  lender  is  called  locator  and  the  borrower 
conductor.  The  fourth  sort  is  when  goods  or 
chattels  are  delivered  to  another  as  a  pawn,  to  be  a 
security  to  him  for  money  borrowed  of  him  by  the 
bailor ;  arid  this  is  called  in  Latin  vadium  and  in 
English  a  pawn  or  pledge.  The  fifth  sort  is,  when 
goods  or  chattels  are  delivered  to  be  carried,  or 
something  is  to  be  done  about  them  for  a  reward, 
to  be  paid  by  the  person  who  delivers  them  to  the 
bailee,  who  is  to  do  the  thing  about  them.  The 
sixth  sort  is,  when  there  is  a  delivery  of  goods  or 
chattels  to  somebody  who  is  to  carry  them  or  do 
something  about  them  gratis,  without  any  reward 
for  such  his  work  or  carriage."  (a)  The  fifth  kind 
of  bailment  was  also  called  locatio  et  conductio. 
Bailment  is  a  contract  as  well  as  a  conveyance. 

650.  Feoffment. — Feoffment  and  livery  of  seizin. 
At  present  under  English  law  property  in  land  is 

'  nearly  always  conveyed  by  deed  ;  but  by  the  old 
common  law  it  was  by  a  mere  verbal  sale  ac- 
companied by  livery  (delivery)  of  seizin,  which  I 
have  already  described,  which  was,  a  symbolical 
delivery  of  the  land  itself. 

651.  Mortgage  by  delivery  of  title  deeds. — Even 
at     the     present     day    mortgages    of   lands    are 


(a)  Per  Holt.  Ch.  J.  in  Coggs  v.  Barnard,  2  Ld.  Ray.,  909.  Add.  on 
To:  ts.,  425.  The  names  of  the  various  kinds  of  bailments,  except  pawn 
ind  pledge,  are  taken  from  the  civil  law. 
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occasionally  made  by  delivering  possession  ol 
the  title  deeds  of  the  land  in  lieu  of  the  delivery  ol 
the  land  itself.  Such  mortgages  are  not  recognized 
by  the  courts  of  law  at  all  j  the  mortgagee  does 
not  get  a  legal  estate  as  in  an  ordinary  mortgage  ; 
but  the  courts  of  equity  enforce  them. 


By  formal  or  written  conveyance. 

652.  Deed. — A  deed,  stating  in  express  words 
that  the  conveyer,  called  the  grantor,  conveys  the 
property  in  the  thing  to  the  other  party,  who  is 
called  the  grantee,  and  the  terms  on  which  it  is 
conveyed,  is  a  very  common  kind  of  conveyance. 
Freehold  estates  can  not  usually  be  conveyed  from 
one  .living  person  to  another  by  any  other  voluntary 
conveyance.  A  deed  is  always  necessary.  Estates 
in  land  less  than  freehold  are  usually  conveyed 
by  deed,  and  chattels  sometimes  are,  but  this  is 
not  in  general  necessary. 

There  are  many  different  kinds  of  deeds  of 
conveyance,  which  it  is  impossible  to  mention  in 
detail  here. 

Deeds  of  conveyance  are  in  England  usually  in 
the  form  of  indentures1;  in  the  United  States  they 
are  more  often  deeds  poll. 

Deeds  of  land  must  always  be  attested  by  witness- 
es, and  in  the  United  States  acknowledged  before 
some  public  officer.  In  the  latter  country  they  are 
also  required  to  be  recorded  in  a  place  appointed 
by  law,  in  order  to  have  any  force  as  to  third  parties 


1  Indenture  is  a  formal  written  instrument  made  between  two  or 
more  persons  in  different  interests  as  opposed  to  a  deed  poll,  which  is 
one  made  by  a  single  person,  or  by  several  having  similar  interests. 
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who  are  ignorant  of  their  existence.  The  same  re- 
quirement is  made  in  England  in  regard  to  a  few 
classes  of  deeds. 

The  object  of  this  is  to  prevent  frauds.  In  the 
United  States,  except  in  a  few  localities  where  the 
registry  laws  have  not  been  observed,  it  is  always 
possible,  by  going  to  the  public  record  books,  to 
find  out  exactly  the  condition  of  the  title  to  every 
piece  of  land  ;  whereas  in  England  the  facilities  for 
committing  frauds  by  selling  and  pretending  to 
convey  land  which  the  seller  does  not  own  are 
much  greater. 

653.  Assignment  in  writing. — A  written  con- 
veyance other  than  a  deed  is  called  an  assignment. 
The  same  name  is  sometimes  given  to  a  sealed 
conveyance  of  chattels:  A  bill  of  sale  is  an 
assignment  in  a  particular  form,  or  used  for  one 
of  certain  purposes,  such  as  the  conveyance  of  a 
ship,  to  which  the  name  has  been  appropriated.  As- 
signments, like  deeds,  are  often  required  to  be 
witnessed  and  recorded  in  some  public  office. 

654.  Entries  in  books. — Shares  in  corporations, 
and  occasionally  other  property  rights,  are  trans- 
ferred by  entries  made  in  books  kept  for  the 
purpose.  There  are  also  occasionally  other  kinds 
of  formal  conveyances,  which  can  not  be  specifically 
described  here. 

655.  Indorsement. — Promissory  notes,  bills  of 
exchange  and  other  negotiable  instruments  are 
conveyed  by  a  peculiar  kind  of  assignment  called 
an  indorsement,  because  it  is  written  on  the  back 
{in  dor  so)  of  the  note.  It  is  in  the  form  of  a  request 
or  direction  to  pay  the  note  or  bill  to  the  assignee, 
who  is  called  the  indorsee,  which  request  is  signed 
by  the  indorser.  This  is  called  an  indorsement 
in  full.  Sometimes  the  indorser  simply  writes  his 
name.     This  is  equivalent  tp  a  direction  to  pay  the 
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note  or  bill  to  the  bearer,  that  is,  to  any  one  who 
presents  the  note  for  payment.  This  is  called  an 
indorsement  in  blank.  An  indorsement,  besides 
being  a  conveyance,  is  also  a  contract  on  the  part 
of  the  indorser  to  pay  if  the  maker  or  acceptor  does 
not.  If  the  indorser  does  not  wish  to  assume  this 
liability,  he  writes  the  words  "without  recourse" 
before  his  name.  The  indorsement  is  then  a  con- 
veyance only,  and  n°t  a  contract. 


3.     BY  CONTRACT  MERELY. 


656.  Sale. — In  English  law  a  mere  contract  to 
sell  and  buy  a  specific  chattel  is  enough  to  transfer 
the  ownership  without  any  delivery  of  the  thing  ; 
though  this  has  been  restricted  in  modern  times  by 
the  statute  of  frauds,  which  requires  that  in  certain 
cases  either  the  contract  shall  be  in  writing  or  that 
one  party  shall  give  earnest,  that  is,  either  a  part 
of  the  thing  or  a  part  of  the  price  must  be  delivered 
at  the  time.  Though  real  estate  can  only  be  at  law 
conveyed  by  deed,  yet  if  a  contract' to  cWflvey  real 
estate  is  once  made  the  courts  of  equity,  even  before 
the  deed  of  conveyance  is  executed,  will  hold  the 
seller  to  be  the  trustee  of  the  buyer,  that  is,  will 
hold  the  buyer  to  be  the  equitable  owner.  In  other 
words,  although  the  legal  ownership  in  real  estate 
can  not  be  conveyed  by  a  mere  contract  without 
a  deed  of  conveyance,  the  equitable  ownership  can. 
An  exchange  is  very  similar  to  a  sale.  Indeed  a 
sale  may  be  regarded  as  only  a  peculiar  kind  of  an 
exchange,  an  exchange  of  a  thing  for  money.  Like 
sale,  exchange  is  a  kind  of  contract  and  at  the  samt 
time  a  kind  of  conveyance. 
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657.  Partnership. — When  two  or  more  persons 
form  a  partnership  and  agree  that  goods  previously 
owned  by  one  of  them  shall  become  a  part  of  the 
partnership  stock,  the  property  in  those  goods  is 
changed  by  the  agreement,  without  any  delivery, 
and  the  partners  own  them  jointly.  Under  Roman 
law  a  partnership  sometimes  extended  to  all  the 
property  of  the  partners,  which  is  never  the.  case  in 
English  law.  In  such  a  case  all  the  individual  pro- 
perty of  each  partner  became  joint  property  by  the 
mere  contract  of  partnership. 

658.  Marriage. — By  marriage  the  husband  ac- 
quires at  once  certain  rights  in  his  wife's  property. 
At  common  law  all  the  wife's  personal  property 
became  at  once  the  property  of  the  husband,  and  he 
acquired  what  was  equivalent  to  a  usufruct,  though 
it  was  not  called  by  that  name,  in  her  real  property 
as  long  as  the  marriage  lasted.  But  these  extensive 
rights  have  been  greatly  restricted  by  the  judicial 
legislation  of  the  courts  of  equity  and  by  statute, 
both  in  England  and  the  United  States,  particularly 
in  the  latter  country. 


(11).    Involuntary  alienations. 
1.    By  judicial  proceedings. 

659.  Decree  in  equity. — In  certain  cases  when 
one  person  is  under  a  legal  or  equitable  obligation 
to  convey  property  to  another  and  refuses  to  do  so, 
a  court  of  equity  has  the  power  to  decree  that  the 
property  shall  cease  to  belong  to  the  former  and 
shall  belong  to  the  latter  ;  and  such  a  decree,  with- 
out any  act  of  the  owner  of  the  property,  is  sufficient 
to  accomplish  the  transfer. 
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660.  Judgment  and  satisfaction  at  law. — If  a 
person  unlawfully  takes  my  goods  and  I  sue  him  in 
an  action  of  trespass  or  trover  and  get  a  judgment 
against  him  for  the  value  of  the  goods,  and  either 
he  pays  the  amount  of  the  judgment  or  the  sherifl 
seizes  and  sells  his  goods  on  an  execution  and  out 
of  the  proceeds  of  the  sale  satisfies  the  judgment, 
the  goods  so  unlawfully  taken  cease  to  be  mine  and 
become  the  property  of  the  taker. 

661.  Judicial  sale. — As  I  have  already  said, 
courts  of  justice  sometimes  may  order  property  to 
be  sold  and  the  proceeds  disposed  of  in  such  way 
as  the  court  directs,  and  we  have  seen  that  the  pro- 
perty of  a  person  against  whom  a. judgment  for 
damages  has  been  given  may  be  seized  by  the 
sheriff  and  sold  on  execution.  In  such  judicial  sales 
the  buyer  sometimes  gets  a  new  property  right  good 
against  all  the  world  ;  but  usually  he  only  gets  the 
same  right  that  the  previous  owner  had,  that  is,  he 
comes  into  privity  with  the  former  owner.  This  is 
always  the  case  with  sales  on  execution. 

662.  Bankruptcy. — When  a  trader  in  England  o\ 
any  person  in  ihe  United  States  commits  an  act 
of  bankruptcy,  as  it  is  called,  that  is,  fails  to  pay  his 
debts  as  they  become  due  and  does  any  one  of 
certain  specified  acts  which  are  presumed  in  law  to 
indicate  an  intention  to  defraud  his  creditors,  such 
as  running  away,  concealing  his  property  to  prevent 
its  being  taken  on  execution,  paying  one  creditor  in 
full  when  he  is  in  contemplation  of  bankruptcy  and 
he  knows  that  he  has  not  the  means  of  paying  all 
his  creditors,  or  some  of  them,  can  make  a  complaint 
to  the  proper  court,  and  the  court  will  adjudge  him 
to  be  a  bankrupt,  will  appoint  a  person  called  an 
assignee  or  trustee  to  take  possession  of  all  his  pro- 
perty— except  certain  specified  things,  such  as  his 
clothing,  suitable  food  and  furniture  &c,  which  the 
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bankrupt  is  allowed  to  retain — and  will,  either  by 
its  own  decree  or  by  a  formal  conveyance  in  writing 
made  by  one  of  its  officers,  convey  to  the  assignee 
all  the  bankrupt's  property,  except  as  above  men- 
tioned. The  assignee,  like  the  executor  or  admini- 
strator, is  a  kind  of  qualified  universal  successor. 
It  is  the  only  instance  known  to  English  law  ol 
universal  succession  to  a  living  person.  The 
assignee  sells  the  property,  and  after  paying  the 
expenses  of  the  bankruptcy  proceedings,  pays  all 
the  creditors  of  the  bankrupt  pro  rata}-  as  far  as  the 
avails  of  property  assigned  to  him  will  go.  In  the 
United  States  it  is  provided  that  persons  who  think 
they  can  not  pay  all  their  creditors  in  full,  and  wish 
to  pay  them  all  proportionally  as  much  as  possible, 
may  themselves  apply  to  the  court  to  be  adjudged 
bankrupt. 

663.  Seizure. — In  England  when  the  owner  of 
land  which  is  held  by  copyhoid  tenure  dies,  his  heir 
when  he  takes  possession  of  the  estate  is  obliged  to 
give  to  the  lord  what  is  called  a  heriot.  A  heriot 
was  anciently  the  best  beast  of  the  tenant,  but  at 
present  is  either  a  sum  of  money  or  some  specific 
chattel  designated  by  custom.  Whatever  chattel  it 
is,  other  than  money,  the  lord  may  seize  it  if  not 
forthcoming.  In  such  cases  the  seizure  is  the  lord's 
title  to  the  heriot. 

664.  Distress. — A  landlord  to  whom  the  tenant 
has  failed  to  pay  rent  when  due  has  sometimes  the 
right  to  distrain  or  make  distress  for  it.  That  is,  he 
may  go  upon  the  land  and  seize  whatever  personal 
property  he  can  find  there,  with  a  few  exceptions, 
and  hold  it  as  security  for  his  debt.  By  this  seizure 
he  gets  a  kind  of  inferior  property  like  a  lien. 


Proportionally. 
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665.  Confiscation. — Confiscation  or  forfeiture  is 
also  a  kind  of  involuntary  conveyance.  It  is  when 
the  sovereign  seizes  the  property  of  an  individual 
as  a  punishment  for  some  crime  committed  by  him. 
Forfeiture  of  all  the  criminal's  chattels  was.  ancient- 
ly a  part  of  the  punishment  for  all  crimes  that 
amounted  to  felony,  but  is  now  rarely  used.  For- 
feiture now  chiefly  occurs  when  goods  are  seized  for 
violations  of  the  revenue  laws  or  police  regulations. 


(in).    Voluntary  or  involuntary 

ALIENATIONS. 

666.  Getting  possession  of  money. — If  a  person  in 
any  way  gets  possession  of  money,  either  lawfully 
or  unlawfully.'there  is  generally  no  way  of  compelling 
him  to  pay  over  to  any  one  that  very  money,  in 
other  words  he  under  no  legal  duty  to  pay  it  to  any 
one.  All  that  he  is  obliged  to  do  is  to  pay  the 
same  amount  of  money.  If  I  give  money  to  my 
servant  or  to  a  friend  to  carry  and  give  to  another, 
he  is  under  no  legal  obligation  to  deliver  the  same 
coins  or  bank-notes  that  I  gave  him,  but  only  an 
equivalent  amount  of  money.  If  he  embezzles  the 
money  and  never  delivers  it  at  all,  he  can  only  be 
sued  in  some  form  of  action  appropriate  for  the 
recovery  of  a  debt.  Assumpsit  for  money  had  and 
received  would  be  the  appropriate  form  of  action  at 
common  law.  In  other  words,  he  is  considered 
simply  as  owing  so  much  money  ;  though  he  may 
indeed  be  punished  by  a  prosecution  in  the  name  di 
the  sovereign  for  the  crime  of  embezzling  the  money, 
Money  is  the  best  example  of  those  things  which  in 
the  eye  of  the  law  exist  in  genere  and  not  in  specie. 
This   doctrine   in   regard   to   money  is   sometimes 
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quaintly  expressed  in  the  maxim  that  "  money  has 
no  ear-mark."  It  follows,  therefore,  that  the  mere 
possession  of  money  is  a  title  to  its  ownership.  The 
same  is  so  far  true  of  bills  of  exchange  and 
promissory  notes  payable  to  bearer  or  indorsed  in 
blank,  that  the  possessor  can  require  them  to  be 
paid  to  him  ;  but  it  is  not  true  to  the  same  extent 
as  in  the  case  of  money,  because  the  owner  can  sue 
in  trespass  or  trover  for  such  bills  or  notes 
unlawfully  taken.  But  the  above  remarks  do  not 
»pply  to  money  in  a  bag  or  in  a  package,  but  only 
to  loose  money ;  the  entire  package  containing 
money  exists  in  specie  as  one  thing,  and  can  be 
claimed  by  the  owner  as  long  as  it  is  not  broken 
»p,  and  can  be  sued  for  in  trespass  or  trover. 


III.— TITLES  BY  LAW. 


667.  A  comprehensive  name. — "  Title  by  law  "  is 
a  general  name  including  titles  by  decree  of  courts, 
by  prescription,  accretion  and  such  other  titles  as 
are  of  less  frequent  occurence  and  are  not  by 
contract.  It  is  a  loose  and  general  name,  not 
capable  of  exact  definition,  including  all  titles 
which  can  not  be  conveniently  classified  elsewhere; 
"  a  sink,"  Mr.  Austin  calls  it,  into  which  all  sorts 
of  miscellaneous  titles  are  thrown. 

668.  Special  law. — The  sovereign  also  sometimes 
creates,  transfers,  or  extinguishes  property  rights  by 
a  special  law,  or  privilegium,  that  is,  by  a  direct 
exercise  of  his  sovereign  power.  If  such  an  act 
can  be  called  a  title  at  all  it  is  pre-eminently  a  title 
by  law.  Strictly  speaking,  however,  the  rights  are 
created,  transferred  or  destroyed  without  any  title. 
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669.  Classification  of  duties. — We  have  already 
seen  that  duties  may  be  divided  into  three  classes 
according  to  their  relation  to  the  state  of  conscious- 
ness of  the  party  subject  to  them,  and  that  the  first 
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two  of  these  classes  can  again  be  subdivided,  (a) 
But  for  practical  purposes  the  duties  belonging  to 
the  two  subdivisions  of  the  first  differ  more  between 
themselves  than  those  of  the  other  two  classes. 
Those  duties  which  have  reference  to  the  party's 
motives  or  desires,  duties  of  motive,  as  we  have 
called  them,  are  not  usually  distinguished  by  name 
nor  by  any  practical  difference  in  their  mode  of 
treatment  from  those,  which  we  have' called  duties 
of  intention,  where  intention  {i.e.  knowledge)  only 
is  an  element.  It  is  only  in  a  very  few  cases,  as  will 
be^  presently  shown,  that  the  party!s  motive  is  of  any 
importance* ;  and  even  in  these  few  there  is«always 
a  similar  duty  of  intention,  called  by  the  same  name 
and  referring  to  the  same  external  acts,  in  which 
the.  motive  is  not  taken  into  account.  For  instance 
there  is  a  duty,  whose  violation  is  called  slander,  (d) 
not  to  publish  verbally  false  and  derogatory  state- 
ments about  another,  knowing  them  to  be  false. 
Here  the  motive  is  of  no  consequence  if  the  speaker 
intends  to  speak  falsehood  i.e.  if  he  knows  or  believes 
the  statements  to  be  untrue.  But  it  is  also  slander 
to  publish  false  statements  maliciously,  even  though 
the  publisher  believes  them  to  be  true.  In  this  case 
the  motive  is  important  and  the  intention  not.  So 
in  the  case  of  fraud,  motive  is  sometimes  essential 
and  sometimes,  and  usually,  not.  Generally  the 
duty  not  to  commit  fraud  is  a  mere  duty  of  intention, 


(a)  §  328,  329. 

ifi)  I  have  spoken  in  the  text  of  the  names  of  duties.  In  fact,  for 
reasons  that  will  appear  in  the  final  chapter,  duties  seldom  or  never  have 
any  names.  The  wrongful  acts  or  omissions  which  constitute  violation.? 
of  the  different  legal  duties,  and  which  are  called  in  general  civil  injuries 
or  crimes,  have,  however,  specific  names.  Thus  certain  breaches  of  the 
duty- not  to  interfere  with  another's  person  are  called  murder,  others  are 
called  assault  and  battery,  and  breaches  of  the  duties  corresponding  ta 
the  rights  of  property  are  called  variously  theft,  trespass,  conversion,  etc. 
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as  will  be  shown  in  the  proper  place.  For  these 
reasons  I  shall  speak  of  primary  duties  in  this  chap- 
ter as  falling  under  the  three  classes  of  (i)  duties 
determined  by  external  acts  precisely  defined,  or 
duties  to  so  act  or  forbear  from  acting  as  to  being 
about  certain  results,  (2)  duties  determined  by  exter- 
nal acts  not  precisely  defined,  and  (3)  duties  depend- 
ing on  the  party's  state  of  mind  ;  and  in  regard  to 
duties  of  the  third  class  I  will  point  out  in  each  case 
how  far  they  are  duties  of  intention  merely  and  how 
far  motive  is  essential. 

670.  Impossible  to  enumerate  all  primary  duties.^ 
It  will  not  of  course  be  possible  within  the  limits 
assigned  to  thischapter  to  describe  or  even  mention 
all  the  primary  duties  recognized  by  the  law.  I  shall 
accordingly  attempt  no  more  than  to  give  an  idea 
in  outline  of  the  general  nature  of  each  of  the  three 
kinds  of  duties  by  means  of  brief  descriptions  of 
some  of  the  more  important  members  of  each  class. 
Afterwards  I  will  show  how  duties  may  be  classified 
in  respect  to  their  titles. 


L— CLASSIFICATION  OF  DUTIES  BY 

THE  ACTS  COMMANDED  OR 

FORBIDDEN  AND  THE 

PARTY'S  STATE 

OF  MIND. 


1.    Duties  determined  by  external 
acts  precisely  defined. 

671.  Primordial  rights. — Blackstone  in  the  first 
volume  of  his  Commentaries  on  the  Laws  of 
England   begins   his   discussion  of  the   subject   of 
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rights  by  naming  three  which  he  calls  absolute 
rights,  the  right  of  personal  security,  including  the 
right  to  one's  good  name,  the  right  of  personal 
liberty,  which  is  really  a  branch  of  the  first,  and 
the  right  of  private  property.  These  are  three  of 
the  four  kinds  of  rights  in  rem  shown  in  the  table 
in  §  349,  and  are  the  most  important  of  legal  rights. 
Others  have  called  them  "primordial"  rights,  and 
they  have  figured  in  a  prominent  place  in  nearly  all 
the  systems  of  so  called  "natural "  rights  with  which 
the  word  has  been  favored  from  time  to  time. 
Nearly  all  of  the  duties  corresponding  to  these 
rights,  as  well  as  many  of  those  corresponding  to 
rights  of  status — the  remaining  kind  of"  rights  in 
rem — ,  are  comprised  in  this  class. 

672. — Duties  corresponding  to  the  right  of  security. 
I  speak  first  of  the  duties  corresponding  to  the  right 
of  personal  security,  not  including  the  right  of 
reputation.  These  may  be  roughly  summed  up  as 
the  duty  not  to  interfere  by  any  direct  act  with 
another's  person.  The  interference  need  not  be 
designed,  provided  it  is  by  the  act  of  the  party,  not 
by  a  mere  involuntary  bodily  movement ;  nor  need 
it  be  the  result  of  negligence  on  his  part.  Thus  a 
soldier  who  in  lawfully  exercising  himself  in  arms 
accidentally  and  unintentionally  wounded  another 
by  the  discharge  of  his  .musket,  was  held  guilty  of 
a  breach  of  duty,  {a)  If  one  turns  around  suddenly 
in  a  crowd  and  in  so  doing  accidentally  strikes 
another  and  knocks  him  downr  he  is  liable.  "  If 
the  injury  be  done  by  the  act  of  the  party  himself  at 
the  time;  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally  or  by  misfortune,  yet  he  is 
answerable."  {b) 

(a)    Weaver  v.  Ward,  Hob.  134. 
ii)  Leame  v.  Bray,  3  East,  599- 
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673. — Slight  interferences  forbidden. ,-■— It  makes 
no  difference  how  slight  the,  interference  is.  In  the 
words  of  a  distinguished  English  judge,  "  The 
damage  is  not  merely  pecuniary,  for  if  a  man 
gets-  a  cuff  on  the  ear  from  another,  though  it  cost 
him  nothing,  no,  not  so  much  as  a  little  diachylon, 
yet  he  shall  have  his  action,  for  it  is  a  personal 
damage."  (a)  However,  very  slight  interferences 
are  excused  if  not  made^  in  a  hostile  or  insulting 
manner,  for  instance,  I  may  gently  force  my  way 
through  a  crowd,  or  may  place  my  hand  on  a 
person's  shoulder  to  call  his  attention.  There  is. 
also  a  general  rule  of  law,  expressed  in  the  maxim 
de  minimis  non  curat  lex,  (V)  that  would  be  applied 
by  the  courts  to  check  or  thwart  suits  brought  for 
causes  entirely  frivolous,  though  technically  viola- 
tions of  this  or  any  other  duty. 

674.  Attempts  against  other's  security. — This, 
duty  not  to  meddle  with  another's  person  includes 
also  the  duty  not  to  make  such  -  an  attempt  at  or 
show  of  interference  as  may  give  him. reasonable 
cause  for  alarm.  Thus  to  point  a  loaded  gun  at 
another  within  range,  expressing  an  intention  to 
shoot,  even  though  the  person  does  not  in  fact 
mean  to  do  so,  is  a  breach  of  duty.  Restraining  a 
person's  free  locomotion,  even  though  his  body  is 
not  touched,  is  also  forbidden.  If  some  one 
finding  me  in  a  room  turns  the  key  in  the  door  and . 
thus  keeps  me  confined,  he  violates  a  duty  of  this 
kind  towards  me. 

675.  Assault;  battery ;  imprisonment. — Such  a 
merely  attempted  interference  is  called  an  assault, 
and  an  accomplished  interference  is  either  a  battery 
or  an  imprisonment   or   both,    accordingly    as    it 

(a)  Ld.  Holt.  Arbely  v.   White,  2  Ld.  Ray.,  955. 
it)  "  The  law  does  not  care  for  trifles." 
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consists  in  the  bringing  something  into  actual 
contact  with  the  body,  as  by  striking  with  the  fist 
or  shooting,  restraining  the  person's  freedom  of 
locomotion,  or  both.  All  violations  of  this  duty, 
i.e.  all-  assaults,  batteries  and  imprisonments,  are 
called  trespasses. 

6y6.  Exceptions  to  this  duty.— The  exceptions 
to  this  duty  are  numerous.  Self  defence,  the  defence 
of  one's  property  or  of  persons  to  whom  one  stands 
in  a  relation  of  status,  as  a  parent,  wife  or  child,  etc., 
the  prevention  of  crime,  the  arrest  of  felons,  the 
performance  of  any  public  duty,  as  of  a  policeman, 
soldier  or  hangman,  the  exercise  of  any  lawful 
authority,  as  of  a  parent  oyer  his  child,  a  keeper 
over  a  lunatic,  etc.,  hardly  need  to  be  mentioned. 
And  there  are  others  besides  these.  Although  the 
acts  themselves  are  exactly  defined,  the  circum- 
stances which  constitute  or  give  rise  to  the  excep- 
tions to  the  general  rule,  are  not  always  so.  I  may 
put  an  intruder  out  of  my  house  by  force,  having 
first  requested  him  to  go  ;  but  I  must  use  reasonable 
force  only  ;  and  of  what  is  reasonable  force  there  is 
no  precisely  determined  measure.  So  far  then  as 
some  of  the  exceptions  go,  these  duties  are  as- 
similated to  those  of  the  second  class.  We  shall 
constantly  be  meeting  illustrations  of  the  fact  that 
these  three  classes  of  duties,  though  in  theory,  and 
for  the  most  part  in  fact,  as  distinct  as  species  in 
zoology,  yet,  like  the  latter,  sometimes  so  run 
together  in  practice  that  it  is  a  matter  of  some 
difficulty  to  correctly  locate  an  individual  duty. 

6yj  Duties  corresponding  to  rights  of  property. 
Of  the  duties  corresponding  to  rights  of  property  I 
have  already  spoken  in  the  chapter  on  property. 
They  are  in  general,  not  to  interfere  by  any  direct 
act  with  the  object  of  the  duty,  or,  in  other  words, 
not  *o  exercise  any  of  the  rights  which  collectively 
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make  up  dominion.  They  are  all  of  this  class 
except  the  duties  corresponding  to  some  quasi 
easements,  for  instance,  to  the  right  to  use  water 
to  a  reasonable  extent.  The  party's  state  of  mind 
is  not  material,  nor  the  amount  of  the  damage.  If 
I  throw  a  stone  from  the  street  into  a  vacant  lot, 
where  it  can  not  possibly  do  the  least  harm,  I 
violate  my  duty  toward  the  proprietor  of  the  lot ; 
and  so  I  do,  if  I  throw  the  stone  in  my  own  yard 
but  it  flies  farther  than  I  intended  ^rd  lights  in  my 
neighbor's  field. 

678.  Strictness  of  the  law  in  protecting  property 
right. — The  strictness  of  the  law  in  protecting 
property  rights  from  violation  even  by  perfectly 
well  intentioned  persons  may  be  seen  from  a  class 
of  cases  of  which  Harris  v.  Saunders  (a)  is  an 
example.  Here  some  third  person  had  got  posses- 
sion of  a  slave  belonging  to  the  plaintiff  and 
wrongfully  sold  and  delivered  him  to  the  defendant, 
who  in  turn  sold  and  delivered  him  to  another 
person.  The  defendant  did  not  know  that  the  slave 
belonged  to  the  plaintiff,  but  had  brought  and  paid 
for  him  in  good  faith.  Nevertheless  he  was  held 
liable  in  an  action  of  trover  to  pay  the  value  of  the 
slave  to  the  plaintiff.  The  court  said,  "the  sale 
by  the  defendant  was  an  act  by  which  the  plaintiff 
is  wholly  deprived  of  his  property  ;  and  it  was  not 
the  less  his  property  because  the  defendant  was  not 
aware  of  his  title  and  purchased  of  another." 

679.  Trespass  to  property  and  conversion. — Just 
as  violations  of  the  rights  of  personal  security  by  any 
forcible  act  are  called  trespasses  to  the  person,  so 
all  forcible  violations  of  property  rights  are  called 
trespasses  to  property.  A  trespass  which  consists 
In  the  unlawful  entry  on   land    of    another    goes 


(a)  2  Strob.  Eq.,  370, 
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by  the  name  of  trespass  quare  clausum  /regit  (gu. 
cl.  fr.),  i  e.  trespass  by  breaking  a  close.  Every 
man's  land,  whether  actually  surrounded  by  a 
fence  or  wall  or  not,  is  supposed  by  the  law  to  be 
protected  by  an  ideal  barrier,  and  is  thence  called 
a  "close"  or  enclosed  space.  Accordingly  an 
unlawful  entry  upon  the  land  is  known  as  a  breach 
of  the  close. 

Trespass  which  consists  in  unlawfully  taking 
away  goods  is  distinguished  as  trespass  de  bonis 
asportatis,  or  simply  trespass  de  bonis. 

Any  unlawful  assumption  of  a  right  of  possession 
in  a  chattel  by  any  act  not  amounting  to  a 
trespass  or  refusal  to  act  that  unlawfully  excludes 
from  possession  the  person  having  the  right  to 
possess,  is  called  a  conversion  of  the  chattel  and 
furnishes  ground  for  an  action  of  trover.  The  sale 
of  a  slave  mentioned  in  section  678,  the  refusal  to 
return  a  thing  borrowed,  the  refusal  to  restore  a 
chattel  lost  by  the  owner  and  accidentally  found 
(which,  as  has  been  said,  was  at  first  the  only 
wrongful  act  for  which  trover  would  lie),  the 
driving  a  hired  horse  to  a  place  other  than  that  to 
which  he  was  hired  to  go,  are  examples  of 
conversion. 

680  Exceptions. — The  exceptions  to  these  duties 
are  nearly  the  same  as  those  to  the  duties  cor- 
responding to  the  right  of  personal  security, 
and  therefore  do  not  need  to  be  specially  described 
here. 

681.  Duties  corresponding  to  the  right  of  reputa- 
tion.— Although  the  duties  corresponding  to  the 
right  of  reputation  are  in  great  part  duties  of  this 
class,  yet  according  to  the  classification  now  in 
use  in  English  law,  based  on  the  forms  of  actions, 
they  are  always  reckoned  among  duties  not  to  act 
maliciously ;    and  since  many   of  them  are  really 
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duties  either  of  intention  or  motive,  they  can  be 
most  conveniently  considered  in  connection  with 
such  duties. 

682.  Duties  corresponding  to  rights  of  status. — Of 
the  duties  corresponding  to  rights  of  status  only 
a  part  fall  within  this  class,  i.e.  duties  the  violation 
of  which  is  also  a  violation  of  the  right  of  personal 
security  of  the  person  who  is  the  object  of  the  right 
of  status.  For  instance,  if  A.  beats  or  wounds  the 
wife,  child  or  servant  of  B.,  the  act  not  only  may 
be  a  breach  of  duty  towards  B.,  but  it  is  also  a  breach 
of  duty  toward  the  wife,  child  or  servant.  A.'s 
duty  toward  B. — i.e.  a  duty  to  abstain  from  so 
meddling  with  a  person  in  whom  he  has  a  right  oi 
status — is  in  this  case  a  duty  of  the  first  class.  But 
if  A.  entices  away  B.'s  wife  or  child,  it  is  no  breach 
of  duty  toward  the  wife  or  child  ;  and  not  towards 
B.  unless  A.  knew  that  the  person  enticed  away 
was  the  wife  or  child  of  B.  A.'s  duty  in  this  respect 
is  simply  not  to  intentionally,  i.e.  knowingly,  entice 
away  B.'s  wife  or  child. 

683.  Duties  to  pay  money. — Duties  to  pay  money 
fall  within  this  class  of  duties.  If  I  owe  a  debt 
due  on  a  certain  day,  it  must  be  paid  on  that  day. 
The  fact  that  I  did  not  intentionally  or  negligently 
omit  to  pay,  will  not  excuse  my  failure. 

684.  Contract  duties. — Most  duties  to  pay  money 
arise  from  contracts ;  in  the  language  of  the  civil 
law,  are  obligations  ex  contractu.  But  not  all  duties 
arising  from  contracts  are  thus  peremptory.  Con- 
tract duties  differ  from  other  duties  not  in  their 
nature,  but  merely  in  the  manner  in  which  they 
arise.  They  have  no  other  common  attribute. 
They  may  belong  to  any  of  the  three  classes  into 
which  we  have  divided  duties.  Thus  if  I  agree 
to  convey  a  piece  of  land  or  to  marry  a  certain 
woman,  my  duty  is  peremptory;  it  is  determined 
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by-— it  is  a  duty  to  do — an  act  exactly  denned.  But 
if  I  enter  into  partnership  with  another  person  and 
in  the  partnership  articles  contract  to  use  all 
reasonable  and  proper  care  .and  diligence  to 
promote  the  common  interest,  the  duty  created 
by  that  contract  is  a  duty  simply  to  act  as  a  prudent 
and  reasonable  partner  would  act,  which  evidently 
can  not  be  exactly  defined  beforehand.  The  duty 
consequently  is  of  the  second  kind  :  it  is  determined 
by  acts  not  exactly  defined.  However  most  duties 
created  by  contract  are  of  the  first  class. 

685.  Other  peremptory  duties. — Many  duties  owed 
to  the  sovereign  are  of  this  peremptory  nature, 
such  as  the  duty  to  pay  taxes  or  perform  military 
service.  Also  duties  to  obey  decrees  of  courts 
(which  are  secondary  duties),  and  many  duties 
specially  imposed  by  statute  come  under  the  same 
class,  such  as  duties  not  to  interfere  with  a  franchise 
or  monopoly  belonging  to  another,  for  instance, 
not  to  manufacture  or  sell  a  patented  article,  or 
not  to  maintain  a  market  of  a  ferry  so  as  to  interfere 
with  an  ancient  market  or  ferry.  Besides  these 
there  are  other  duties  of  this  class  that  I  can  not 
enumerate  here. 

686.  Exceptions  in  case  performance  of  the  duty 
is  impossible. — But  to  all  this  class  of  duties  there 
is  one  exception,  that  is,  if  the  performance  of 
the  duty  becomes  impossible.  There  is  some  nicety 
in  the  decisions  as  to  what  constitutes  such  an 
impossibility  as  will  excuse  the  non-performance 
of  an  imperative  duty.  The  subject  has  been  most 
discussed  in  its  relation  to  contracts  ;  but  analogous 
principles  would'  be  applied  to  other  cases.  Subject 
to  some  exceptions  and  qualifications  which  can 
not  be  noticed  here,  the  general  rules  as  to  the 
effect  of  a  duty  becoming  impossible  to  perform 
are  as  follows. 


Jo6  FIRST  PRINCIPLES   OF  LAW.  §  687. 

687.  Three  kinds  of  impossibility. —Impossibility 
is  of  three  kinds.  First,  an  act  may  be  impossible 
in  itself, — i.e.  all  acts  of  that  kind  may  be  impos- 
sible— when  it  involves  a  mathematical  or  logical 
contradiction  or  a  violation  of  known  physical  laws. 
To  construct  a  triangle  whose  angles  shall  exceed 
two  right  angles  or  a  perpetual  motion  machine  is 
impossible  in  this  sense  But  a  thing  is  not  impos- 
sible in  itself  merely  because  it  has  never  been 
done,  is  extremely  difficult,  or  in  the  present  state 
of  human  knowledge  impracticable,  as  the  making 
a  flying  machine.  Secondly,  it  may  be  legally 
impossible.  Thus  it  is  not  legally  possible  to  give 
personal  property  to  a  man  in  such  a  way  that 
it  shall  descend  to  his  heirs.  So  if  a  person  con- 
tracts to  do  an  act,  and  belore  the  time  comes 
for  doing  it  it  is  forbidden  by  law,  it  becomes 
legally  impossible.  Thirdly,  it  may  be  impossible 
in  fact.  By  this  is  meant,  not  that  the  act  is  in 
its  own  nature  impossible,  i.e.  not  that  all  acts  of 
that  kind  are  impossible,  but  that  some  particular 
fact  prevents  its  being  done  in  this  case.  For 
instance,  it  is  the  duty  of  a  judge  to  be  at  a  certain 
place  on  a  certain  day  to  hold  court,  but  a  storm 
washes  away  the  bridges  and  prevents  him  from 
getting  there  ;  or  a  person  who  owns  the  upper 
part  of  a  building  has  a  tank  in  the  garret  for 
holding  water  which  he  is  bound  to  keep  in  repair 
and  whole  for  the  protection  of  the  owners  below 
him,  and  rats  gnaw  a  hole  in  the  tank  so  that  the 
water  escapes  and  damages  the  lower  owner.  This 
includes  also  cases  when  the  act  is  to  be  done 
in  a  foreign  country  and  ^ccomes  illegal  by  the 
law  of  that  country  ;  as,  for  instance,  if  I  should 
contract  to  deliver  a  cargo  of  American  potatoes 
in  London,  and  before  the  time  of  delivery  Parlia- 
ment should  pass  a  law  forbidding  the  importation 
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of  American  potatoes  into  England  in  order  to 
exclude  the  Colorado  beetle. 

688..  Effect  of  the  first  two  kinds  of  impossibility. 
When  an  act  is  impossible  in  the  first  or  second 
sense,  there  can  never  be  a  duty  to  do  it,  except  as 
stated  in  the  next  section  ;  even  a  contract  to  do  it 
is  void. 

689.  Impossibility  in  fact  personat  to  the  party 
bound. — If  the  act  is  impossible  in  the  third  sense, 
the  rule  varies.  If  the  impossibility  arises  out  ol 
the  circumstances  merely  the  person  subject  to  the 
duty,  it  will  not  excuse  him  from  performance. 
"  Impossibility  may  consist  either  in  the  nature  ol 
the  action  in  itself,  or  in  the  particular  circumstances 
of  the  promisor.  It  is  only  the  first,  or  objective, 
kind  of  impossibility  thai  is  recognized  as  such  by 
law.  The  second,  or  subjective  kind,  can  not  be 
relied  on  by  the  promisor  for  any  purpose,  *  *  * 
*.  On  this  last  point  the  most  obvious  example  is 
that  of  the  debtor  who  owes  a  sum  certain  but  has 
neither  money  nor  credit.  There  is  plenty  of  money 
in  the  world,  and  it  is  a  matter  wholly  personal  to 
the  debtor  if  he  can  not  get  the  money  he  has  bound 
himself  to  pay."  (a)  So  one  who  contracts  that  an- 
other shall  do  a  certain  act  is  bound  by  his  promise, 
though  the  other  refuse  to  do  it ;  because  the  act 
may  be  done,  the  impediment  is  simply  that  the 
promisor  is  personally  unable  to  have  it  done.  U 
the  impossibility,  even  of  the  first  or  second  kind, 
arose  from  the  intentional  or  negligent  act  of  the 
party  himself,  it  will  not  excuse  him.  If  I  am  bound 
to  deliver  a  horse  to  J.  S.  on  a  certain  day,  I  shall  npt 
get  rid  of  my  duty  by  negligently  or  willfully  killing 
the  horse  or  allowing  him  to  run  away  and  be  lost 


(  j)  Pollock  on  Contr.,  22». 
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690.  Vis  ma/or.— But  when  the  impossibility  is 
not  personal  to  the  party  nor  produced  by  him,  the 
general  rule  is  that  if  the  duty  was  not  created  by 
contract  such  impossibility  is  an  excuse  for  non- 
performance, as  in  the  case  of  a  judge  or  the  owner 
of  a  tank  just  mentioned.  In  such  cases  the  damage 
is  said  to  be  done  by  vis  major  or  the  "  act  of  God  ;" 
and  it  is  an  acknowledged  maxim  of  the  law,  "  actus 
Dei  neminifacit  injuriani}." 

691.  Performance  of  a  contract  impossible  in  fact. 
When  the  duty  arises  from  a  contract  the  same  rule 
as  to  vis  major  and  the  act  of  God  is  often  sought  to 
be  applied  ;  but  according  to  the  later  authorities  it 
would  seem  that  the  rule  ought  rather  to  be  laid 
down,  that  when  the  contract  was  in  fact  impossible 
pf  performance  when  made,  the  parties  are  still 
bound  by  it ;  it  was  their  own  folly  to  make  such  a 
contract ;  but  if  it  was  possible  to  be  performed  when 
made,  but  afterwards  becomes  impossible,  the  par- 
ties are  discharged,  provided  it  appears  to  have  been 
their  intention  that  in  such  an  event  they  should  be. 
This  intention  is  presumed  when  the  event  that 
makes  the  performance  imppssible  is  so  strange  and 
unlooked  for  in  the  connection  that  the  parties  can 
not  be  presumed  to  have  had  it  mind — in  this  case 
the  phrase  "act  of  God"  is  commonly  applied  to 
it — ,  or  when  the  possibility  of  performance  depends 
on  the  continued  existence  of  a  specific  thing  or  the 
life  or  health  of  a  particular  person,  as  when  there  is 
a  contract  to  hire  a  hall  for  the  purpose  of  giving 
entertainments  and  the  hall  burns  down  before  the 
time  set.  The  same  principle  applies  if  the  contract 
was  impossible  of  performance  when  made,  but  the 
parties  did  not  know  it.  (a) 


.  ■    The  act  of  God  does  injury  to  no  one 
(a)  Pollock  on  Contracts  350 — 345. 
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2.    Duties  determined  by  external  acts 
not  precisely  defined. 

692.  Due  care  and  reasonableness. — Duties  of 
this  second  class  are  in  general  duties  to  act  with 
due  care — i.e.  not  negligently — and  in  a  reasonable 
manner.  As  we  have  already  seen,  negligence  and 
unreasonableness  are  not  for  practical  legal  purposes 
states  of  the  party's  mind,  but  consist  of  such  con- 
duct as  does  not  conform  to  an  external  standard, 
which  standard  in  most  cases  consists  in  the  opinior 
of  the  jury  as  to  how  a  prudent  or  reasonable 
man  would  have  acted.  But  we  have  also  seen 
that  there  are  cases  so  plain  that  a  court  would 
feel  justified  in  taking  the  question  of  negligence 
or  reasonableness  away  from  the  jury  and  decid- 
ing it  as  a  matter  of  law ;  and  there  are  in 
fact  many  decisions  to  be  found  in  the  reports  as  to 
whether  particular  acts  are  or  are  not  negligent  or 
unreasonable.  When  an  act  has  thus  been  decided 
to  be,  as  matter  of  law,  negligent  or  unreasonable, 
the  duty  not  to  do  such  an  act'  really  becomes  a 
duty  of  the  first  class,  it  becomes  exactly  defined. 
We  see  therefore  that  the  line  between  duties  of  the 
first  and  second  classes  is  not  so  clear  and  distinct 
in  fact  as  it  is  in  theory,  and  is  not  an  impassable 
line';  but  there  is  a  constant  tendency  for  duties 
to  pass  from  the  one  class  into  the  other.  Duties 
which  were  once  indefinite  are  continually  being 
defined  by  the  courts  ;  and  so  the  first  class  grows 
at  the  expense  of  the  second.  But  for  convenience 
sake  I  shall  speak  of  all  duties  to  act  with  due 
care  and  reasonably  as  belonging,  where  most  ot 
them  do  belong,  to  the  class  of  duties  not  exactly 
defined. 

Duties  of  this  class  may  be  arranged  in  three 
groups. 
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693.  i.  Duties  to  endeavor  to  accomplish  a  given 
result^A  person  is  often  under  a  duty  to  use  due 
and  reasonable  care  and  endeavors  to  accomplish 
a  certain  end.  He  is  not  under  a  peremptory  duty 
to  accomplish  the  result,  but  only  to  try  ;  and  he 
is  not  subject  to  any  liability  if,  having  faithfully 
tried,  he  does  not  succeed.  An  example  of  this 
kind  of  duties  is  found  in  the  case  of  a  partner 
who  agrees  in  the  partnership  articles  to  "  use  his 
best  endeavors"  or  to  "use  all  care  and  diligence" 
to  promote  the  interests  of  the  firm.  If  while 
using  proper  care  and  diligence  he  makes  a  mistake 
and  so  acts  as  to  antagonize  instead  of  promoting 
the  interests  of  the  firm,  he  is  still  not  guilty  of 
any  breach  of  duty.  His  duty  was,  not  to  promote, 
but  only  to  endeavor  to  promote,  the  firm's  interest. 
Such  is  often,  and  perhaps  usually,  the  nature 
of  duties  imposed  on  public  corporations  by  statutes. 
Thus  it  has  often  been  held  that  when  a  town  or 
city  is  required  by  law  to  appoint  policemen,  the 
policemen  when  appointed  are  the  officers  or 
servants  of  the  .  state — the  sovereign — and  not 
of  the  municipality,  so  that  the  latter  is  not  res- 
ponsible for  their  misdeeds,  unless  it  has  negligently 
or  intentionally  appointed  unfit  men,  in  which  case 
it  may  be  liable  for  damage  resulting  from  their 
unfitness.  In  such  a  case  the  duty  of  the  cor- 
poration is  evidently,  not  absolutely  to  select,  but 
to  use  due  and  reasonable  care  to  select  good 
servants  for  the  state,  {a)  So  if  a  municipal  cor- 
poration is  charged  with  the  duty  t<?  keep  roads 
or  bridges  in  repair,  the  duty  may  be  a  peremptory 
one  to  keep  them  in  repair  at  all  events,  unless 
prevented  by  the  act  of  God  or  vis  major ;  but 
it  may  be,  and  I  think  more  usually  is,  a  mere 

(a)     Dargan  v.  Moiife,  31  Ala.,  469. 
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duty  to  use  all  reasonable  care  and  pains  to  keep 
them  in  repair  ;  so  that  if  a  bridge,  for  instance, 
should  become  unsafe  through  some  secret  defect 
which  no  reasonable  diligence  could  have  detected, 
as,  for  instance  by  reason  of  some  obscure 
molecular  change  in  the  material,  such  as  oc- 
casionally takes  place  in  iron  bridges  and  is  not 
yet,  I  believe,  fully  understood  even  by  experts 
in  such  matters,  and  should  finally  fall,  the  corpora- 
tion would  not  be  liable  for  damage  resulting  from 
the  fall.  Of  this  nature,  too,  may  be  considered 
to  be  the  duty  of  a  man  to  support  his  wife  and 
children.  He  is  bound  to  furnish  them  with 
"necessaries"  according  to  his  station  in  life;  the 
meaning  of  which  expression  is  that  he  is  bound 
to  make  such  provision  for  their  comfort  as  is 
reasonable  and  proper  in  his  circumstances,  a 
requirement  which  usually  means  much  more  than 
furnishing  them  with  what  can  be  by  any  stretching 
of  language  included  within  the  meaning  of  the 
word  necessaries. 

694.  2.  Duties  to  act  carefully. — There  is  usually  a 
duty,  whenever  a  person  undertakes  to  do  an  act 
or  enters  upon  a  course  of  conduct  to  conduct  himself 
with  due  care.  There  are  many  cases  where  a 
person  is  not  under  any  obligation  to  do  or  attempt 
to  do  the  act  at  all ;  but  if  he  does,  he  is  bound  to 
do  it  in  a  careful  and  oroper  manner,  so  as  not 
to  cause  harm  to  others  I  am  under  no  obligation, 
for  instance,  to  ride  through  the  street  on  horse- 
back ;  but  if  I  do  so,  I  must  take  care  not  to 
run  over  any  one.  This  is  the  most  common  case  ; 
and  examples  of  this  kind  of  duty  will  occur  to 
any  one.  Every  person  in  nearly  every  situation 
of  life  has  the  opportunity  of  acting  carefully  or 
negligently. ,  A  duty  of  this  kind  often  involves 
or  includes  a  duty  of  the  preceding  kind.     It  may 
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be  entiiely  optional  with  me  whether  I  will  under- 
take a  certain  enterprise  or  not ;  but  if  I  do,  I  may 
thereby  bring  myself  under  an  obligation  to  use 
reasonable  endeavors  to  accomplish  some  incidental 
result  necessary  to  prevent  my  main  enterprise 
from  becoming  injurious  to  others.  Thus  in  the 
case  of  The  Mayor  of  New  York  v.  Furze  (a)  the 
city  of  New  York  had  authority,  if  it  saw  fit,  to 
construct  sewers  for  the  drainage  of  the  city,  but 
was  under  no  obligation  to  do  so.  It  did,  however, 
construct  a  sewer,  and  afterwards  neglected  to  keep 
it  cleaned  out,  so  that  it  became  obstructed,  and 
the  water  setting  back  from  it  flooded  the  land  of 
Furze.  The  city  was  held  liable  for  the  damage 
thus  done.  Although  the  city's  making  the  sewer 
was  entirely  optional,  yet  when  it  had  seen  fit  to 
make  it,  it  came  under  a  duty  to  due  care  to  keep 
it  in  a  condition  in  which  would  not  be  the  cause  of 
damage.  j 

695.  Negligent  omission  hi  doing  what  one  was 
not  bound  to  do. — But  when  a  person  who  has  his 
choice  whether  to  do  an  act  or  not  decides  to  do  it, 
and  then  is  guilty  of  some  negligent  omission  in 
doing  it,  so  that  damage  occurs,  he  is  not 
responsible  if  the  same  damage  would  have  occured 
had  he  not  done  the  act  at  all.  The  damage  is  not 
the  result  of  his  negligence,  but  of  his  not  doing  or 
only  partly  doing  an  act  which  he  was  not  bound 
to  do  at  all. 

This  principle  was  applied  in  the  case  of  Brink- 
meyer  v.  Evansville.  (b)  The  defendant  (a  city)  had 
power  by  its  charter  to  organize  a  fire  department 
and  provide  means  for  putting  out  fires,  and  did  so. 
A  house  near  to  the  plaintiffs  caught  fire,  and  in 


(a)  3  Hill,  612. 
(*)  29  Ind,  187. 
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consequence  of  the  city  having  negligently  provided 
poor  and  insufficient  fire  engines  and  hose,  and 
having  negligently  entrusted  their  management  to 
incompetent  persons,  and  having  negligently 
omitted  to  provide  a  sufficient  supply  of  water  or 
proper  means  to  propel  the  engines,  the  flames 
could  not  be  promptly  put  out,  but  spread  to  the 
plaintiffs  building  and  destroyed  it.  The  plaintiff 
sued  the  city  for  the  damage  thus  done  him.  But 
the  court  held  that  the  power  given  to  the  city  in 
its  charter  to  establish  a  fire  department,  etc.  was 
a  mere  permission  to  do  so,  not  a  command,  and 
that  therefore  the  city  was  not  under  any  duty  to 
provide  any  means  for  extinguishing  fires,  and 
hence  was  of  course  not  liable  for  providing 
insufficient  means,  even  though  the  insufficiency 
was  caused  by  its  negligence.  The  plaintiff  was 
no  worse  off  than  if  the  city  had  not  established  any 
fire  department  at  all,  in  which  case  he  could  not 
have  had  any  claim  against  it.  Also  I  suppose  that 
a  person  is  under  no  duty  to  use  care  in  regard  to 
any  thing  which  he  has  no  reason  to  suppose  will 
affect  any  other  person.  This  would  depend  upon 
the  same  principle  as  the  doctrine  of  remoteness  of- 
damages. 

696.  3.  Sic  utere  tuo  etc. — Duties  as  to  a  reason- 
able use  of  property,  of  all  things  which  a  person 
owns  or  possesses,  or  over  which  he  has  any 
control.  They  are  expressed  in  the  maxim  sic 
utere  tuo  ut  aliaium  non  laed&s .' 

697.  Nuisances. —  Most  cases  of  what  are  called 
nuisances  come  under  this  head.  To  accurately 
define  a  nuisance  is  no  easy  matter  ;  the  word  is  used 
with  a  good  deal  of  looseness  in  the  books.     But  for 


*  So  use  your  own  property  as  not  to  injure  that  of  another. 
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the  purposes'  of  this  book  it  will  be  nearly  enough 
correct  to  describe  it  as  any  object  or  arrangement 
or  condition  of  objects  placed  or  suffered  to  be  on 
ones  land  or  in  or  near  a  highway  or  public  place, 
of  such  a  nature  as  to  annoy  or  harm  the  persons 
or  property  of  others  who  are  not  o«n  the  premises, 
if  private,  where  the  nuisance  is.  If  the  nuisance  is 
such  as  to  impede,  annoy  or  harm  others  in  the 
exercise  of  rights  which  are  common  to  all,  such  as 
the  right  of  passing  along  a  highway,  the  nuisance  is 
called  a  public  nuisance,  otherwise  it  is  a  private 
nuisance.  Examples  of  public  nuisances  are  ob- 
structions, such  a  ditches,  fallen  trees,  piles  of 
rubbish,  etc.,  placed  in  highways  or  navigable  rivers, 
objects  near  highways  calculated  to  frighten  horses 
etc.  Such  things  as  foul  smelling  pig-sties,  unclean- 
ed  drains,  obstructions  in  unnavigable  streams  caus- 
ing the  water  to  set  back  and  flood  another's  land, 
offensive  trades,  objects  calculated  to  collect  a 
disorderly  crowd,  upon  another's  land,  etc.  are 
private  nuisances. 

698.  Various  meanings  of  the  word  nuisance. — 
The  word  nuisance  is  often  used  to  include  dangerous 
things,  whether  offensive  or  not ;  but  it  would  seem  to 
be  more  properly  confined  to  such  things  as  in  their 
present  condition  are  harmful.  A  savage  dog  or 
bull  is  no  cause  of  harm  so  long  as  he  does  not 
escape.  He  may  in  fact  never  escape  or  do  any 
harm.  It  would  be  better  not  call  such  an  animal 
a  nuisance.  But  a  disorderly  grog  shop  is  ordinari- 
ly and  presently  obnoxious  and  a  nuisance.  To 
these  should  be  added  as  nuisances,  so  called,  any 
thing  which,  though  not  immediately  harmful,  is 
yet  in  such  a  condition  ihat  damage  is  in  the 
natural  order  of  things  to  be  momently  expected 
from  it,  as  from  a  ruinous  building  overhanging  the 
highway. 
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699.  Unreasonableness  often  the  test  of  a  nui- 
sance.— But  there  is  hardly  any  use  of  public  or 
private  property  which  may  not  become  a  source  of 
annoyance  or  harm  to  some  one.  The  mere 
ordinary  passing  and  repassing  of  the  inhabitants 
of  a  large  city  about  their  daily  business  may 
crowd  the  streets  almost  unbearably.  It  is  com- 
mon in  most  cities  to  allow  the  inhabitants  to 
place  building-materials  to  a  certain  extent  in  the 
street  or  to  carry  on  various  trades  there,  all  of 
which  more  or  less  obstruct  the  thoroughfare.  A 
school  is  often  a  serious  inconvenience  to  the 
neighbors,  and  many  a  time  the  dwellers  on  some 
aristocratic  street  have  reckoned  it  a  damage  which 
they  would  have  paid  well  to  have  avoided  that 
shops  were  built  along  or  a  rail  road  carried  across 
it.  There  are  many  necessary  trades  that  are 
nearly  always  an  annoyance  to  the  neighborhood 
in  which  they  are  carried  on,  such  as  slaughtering 
animals,  making  soap,  forging  with  steam  ham- 
mers, etc.  Now  where  shall  we  draw  the  line 
between  what  is  a  nuisance  and  what  is  allowable 
though  harmful  ?  (a)  It  is  drawn  on  the  question  of 
reasonableness.  Certain  things,  such  as  a  fence 
built  across  a  highway  or  a  slaughter  house  in  the 
middle  of  a  city,  are  so  obviously  unreasonable 
that  the  question  is  not  left  to  the  jury  .at 
all.  Other  uses  of  property  are  so  obviously 
reasonable  and  proper  that  no  jury  would  be 
allowed  to  forbid  them,  such  as  keeping  a  school. 
But  where  the  case  is  not  perfectly  clear,  the  usual 
question  for  the  jury,  when  the  character  of  the 
thing  as  a  nuisance  is  in  dispute,  is :  considering 
all  the  circumstances  of  the  case,  the  necessity,  if 


(3)  1 1  H.  L.  C..  2go, 


Sl6  FIRST  PRINCIPLES  OF  LAW.  §§  7OO-70I. 

there  is  any,  of  such  things  existing,  the  possibility 
of  their  existing  in  some  other  place,  the  amount 
of  the  damage,  the  general  custom  of  the  com- 
munity in  regard  to  such  things,  is  the  maintaining 
the  thing  reasonable  or  not  ?  If  not,  it  is,  a 
nuisance  ;  if  it  is,  there  is  no  nuisance. 

700.  Nuisances  from  illegal  acts. — A  nuisance 
may  also  be  created  by  doing  an  act  expressly 
forbidden  by  law  without  any  regard  to  its  reason- 
ableness. A  duty  not  to  create  a  nuisance  of  this 
sort  is  a  duty  of  the  first  class. 

701.  Negligent  ireaches  of  contract. — When  the 
negligent  act  is  at  the  same  time  a  breach  of  a 
contract,  it  has  been  held  in  England  that  no  one 
can  sue  for  damage  resulting  from  the  negligence 
but  the  other  party  to  the  contract.  Thus  in 
Collis  v.  Selden  (a)  the  defendant  in  the  course 
of  his  trade  was  employed  by  an  inn-keeper  to 
put  up  a  chandelier  in  one  of  the  rooms  of  an 
inn  which  was  frequented  by  the  public.  The 
defendant  put  up  the  chandelier  so  negligently 
that  it  fell  on  the  plaintiff,  who  happened  to 
be  in  the  room  and  injured  him.  But  the  court 
held  that  the  defendant  was  not  liable  to  the 
plaintiff — who  was  not  the  inn-keeper — :in  an  action 
for  negligence,  on  the  ground  that  his  duty  to  put 
up  the  chandelier  in  a  proper  manner  grew  out  of 
his  contract  with  the  inn-keeper,  to  which  contract 
the  plaintiff  was  not  a  party,  and  that  only  the 
person  whose  contract  rights  had  been  violated 
could  sue.  This  view  of  the  case  seems  rest  on  a 
misconception,  which  I  think  arises  out  of  the  habit 
of  looking  at  rights  and  torts  merely  instead  of  the 
duties   which   underlie  them.     It  is   true  that  the 


(«)  L.  R.  3  C.  P.,  495 
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defendant  owed  a  duty  to  the  inn-keeper  by  con- 
tract ;  but  it  also  seems  to  me  that  he  owed  a 
more  general  duty  to  all  the  world  not  to  do  his 
work  negligently.  It  is  true  the  same  act  was  a 
breach  of  both  duties,  but  the  duties  themselves 
were  distinct  and  separate.  And  in  this  opinion  I 
am  sustained  by  that  of  Mr.  Bigelow  in  his  treatise 
on  Torts,  (a)  In  the  United  States  the  opposite 
doctrine  to  the  English  seems  to  prevail. 

702.  Specially  dangerous  things. — There  is  still 
another  duty,  closely  akin  to  the  duty  to  use  due 
care  and  often  confounded  with  it.  A  person  who 
brings  or  erects  upon  his  own  land  a  thing  not 
ordinarily  used  on  land  and  being  of  a  dangerous 
nature,  having  an  active  tendency  to  do  harm,  is 
bound  to  take  such  care  of  it  as  to  prevent  it 
from  doing  damage,  and  he  is  liable  for  damage 
done  by  it  whether  he  is  negligent  or  not. 

Thus  in  the  case  of  Rylands  v.  Fletcher,  {b)  the 
defendant  had  constructed  a  reservoir  on  his  own 
land  and  filled  it  with  water  to  use  in  his  business. 
Without  any  negligence  on  his  part  the  reservoir 
broke,  and  the  water  escaping  flowed  into  the 
plaintiff's  colliery  and  did  damage.  The  defendant 
was  held  liable.  But  when  the  use  of  dangerous 
thing  has  been  specially  authorized  by  the  sove- 
reign— as  when  a  railroad  company  is  authorized 
to  use  locomotives — the  person  using  is  not  liable 
for  damage  resulting  from  the  use  in  the  absence 
of  negligence,  (c) 

In  all  these  cases  the  ground  of  liability  is 
usually  said  to  be  negligence.  But  in  the  case  of 
Rylands  v.  Fletcher  just  mentioned  it  was   found 


(*)     Big.  Lead.  Cases  on  Law  of  Torts,  614. 
(b)    L.  R.  3  H.  L.  336  ;  S.  C.  34  L.  J.  Ex.  177. 
(<-)     Vaughn  v.  Taff  Vale  Ry.  Co.,  5  H.  &  N.  67g. 
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as  a  fact  that  there  was  no  negligence ;  and  it 
seems  that  none  is  necessary,  (a)  Among  the 
American  cases  there  is  considerable  conflict.  It 
is  difficult  to  determine  how  Far  the  doctrine  of 
Rylands  v.  Fletcher  is  law  in  the  United  States,  (b) 
But  this  duty,  like  duties  of  the  first  class,  is 
subject  to  the  condition  of  possibility.  One  who 
stores  water  on  his  land,  for  instance,  is  not  liable 
for  damage  done  by  its  escape  if  it  was  the  result 
of  vis  major,  as  if  the  dam  of  a  reservoir  should 
be  struck  by  lightening  and  broken  so  as  to  let 
the  water  escape,  (c) 

3.    Duties  depending  on  the  party's  state 

of  mind,  or  duties  not  to  act  or 

forbear  from  acting  so  as  to 

bring  about  certain  results 

either  intentionally  or 

with  certain  motives. 

703.  The  state  of  mind  reprobated  by  the  law. 
The  state  of  mind  forbidden  or  reprobated  by  the 
law  is  called  either  malice  or  fraud,  and  violations 
of  this  class  of  duties  are  therefore  divisible  into 
malicious  injuries  and  frauds.  Malice,  that  is  legal 
malice,  as  I  have  heretofore  explained,  may  consist 
in  either  motive  or  intention  or  neither,  and  the 
like  may  be  said  of  fraud.  So  that  what  are  called 
in  law  malicious  injuries  or  frauds  may  be  viola- 
tions of  duties  either  of  motive  or  of  intention  or 
even  of  duties  not  depending  on  the  state  of  the 


(a)  See  the  very  strong  case  of  Humphreys  v.  Cousins,  46  X*  J.  C  P. 

(b)  See  Bigelow  on  Torts,  492. 

if)     Nichols  v  Mars/and,  L.  R.  10  Ex.  255. 
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party's  mind  at  all.    But  most-of  them  are  violations 
of  duties  of  intention. 

704.  Duties  depending  on  innocent  intention. 
There  is,  however,  a  class  of  duties  of  intention 
whose  violation  amounts  to  neither  malice  nor 
fraud.  I  have  already  called  attention  to  the 
distinction  between  innocent  and  wrong  intention. 
Now  in  all  duties  of  intention  whose  violation 
amounts  to  malice  or  fraud  the  intention  is  a  wrong 
one.  But  there  has  lately  shown  itself  a  disposition 
on  the  part  of  the  courts  to  treat  some  of  the 
duties  corresponding  to  rights  in  rem  as  so  far 
duties  of  intention  as  to  hold  that  they  are  not 
violated  by  mere  accidental  harmful  acts — unless 
done  negligently,  with  which  we  have  no  concern 
here — ,  but  only  by  acts  done  with  at  least  an 
innocent  intention.  Thus  in  a  recent  case  it  was 
decided  that  where  a  person,  who  was  hunting 
in  a  wilderness  where  he  had  no  reason  to  suppose 
that  any  other  person  was  near  him,  fired  at  a 
wild  animal  and  the  bullet  flying  a  long  distance 
struck  and  wounded  the  plaintiff,  the  hunter  was 
not  guilty  of  any  breach  of  duty,  (a)  He  had  no 
intention  at  all,  innocent  or  wrong,  of  hitting  the 
plaintiff;  it  was  a  mere  accident.  This  case  is  quite 
inconsistent  with  the  case  of  Weaver  v.  Ward 
referred  to  in  §  672  There  the  soldier  who  dis- 
charged his  musket  and  unexpectedly  hit  the 
plaintiff  was  held  to  be  guilty  on  the  ground  that 
his  intention  was  of  no  consequence.  His  duty  was 
peremptory,  not  hit  the  plaintiff.  This  new  doctrine 
can  hardly  yet  be  said  to  be  established.  The 
treatises  on  law  usually,  and  many  of  the  judges, 
continuing    to    lay    down   the   old  rule    that    the 


(a)     Bizzell  v.  Booker,  1 6  Ark.,  30S. 
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presence  or  absence  -of  intention  is  entirely  im- 
material; though  one  recent  American  writer  makes 
the  assertion  that  in  declarations  in  actions  for 
injuries  cf  this  kind  an  averment  of  negligence 
(or  intention)  has  now  become  necessary,  (a)  At 
all  events,  if  intention  has  or  should  ever  become 
aa  element  in  this  kind  of  duties,  any  intention, 
even  the  most  innocent,  will  suffice ;  intention, 
that  is,  simply  to  bring  about  the  result,  not  a 
knowledge  that  the  act  is  wrongful. 

705.  Difference  between  the  old  rule  and  the  new. 
The  difference  between  the  old  rule  and  the  new 
may  be  illustrated  as  follows.  Suppose  that  while 
I  am  lawfully  shooting  at  a  mark  with  a  rifle  on 
my  neighbor's  land,  his  cow,  without  any  negligence 
or  intention  on  my  part,  is  shot  and  killed  by  me. 
By  the  rule  given  by  Lord  Holt,  which  has  certainly 
till  very  recently  been  the  established  rule  of  the 
law,  I  should  be  guilty  of  a  breach  of  duty,  and 
could  be  compelled  to  make  reparation  for  the 
damage  done.  By  the  new  rule,  I  should  not  be 
guilty,  nor  could  my  neighbor  get  any  satisfaction 
from  me  for  loss,  I  not  having  caused  the  damage 
either  intentionally  or  by  any  negligence.  But  if, 
mistaking  my  neighbor's  cow  for  my  own,  I  were 
to  kill  it  for  beef,  I  should  be  guilty  of  a  breach  of 
duty  under  either  rule.  Though  my  intention  was 
perfectly  innocent,  yet  I  did  intend  to  kill  that  very 
cow. 

706.  Malicious  injuries. — The  general  duty  rest- 
ing on  all  persons  in  regard  to  malicious  injuries  is 
not  to  intentionally  act  in  a  way  likely  cause 
damage  to  others.  Such  acts  are  infinite  in  number 
and  variety  ;  the  following  instances  will  serve  to 


(a)  7  Am.  Law.  Rev.,  650. 


§  707-  PRIMARY  DUTIES.  521 

illustrate  their  general  nature  ;  intentionally  ad- 
ministering poison  to  another  person  or  to  his 
cattle,  omitting  to  do  an  act  which  one  is  bound 
to  do  with  the  intention  of  inflicting  harm  on  some 
person  other  than  him  to  whom  the  original  duty 
is  owed,  as  if  a  switch-tender  on  a  railroad  should 
leave  open  the  switch  intending  to  wreck  a  train, 
enticing  away  another's  wife,  child  or  servant, 
knowing  them  to  be  such,  inducing  a  third  person 
to  break  his  contract  with  the  plaintiff,  firing  can- 
non at  savages  on  the  coast  of  Africa  intending  to 
prevent  them  from  coming  and  trading  with  the 
plaintiffs  vessel,  intimidating  another's  workmen 
so  that  they  leave  his  service,  conspiring  with 
others  to  commit  or  procuring  another  to  commit 
any  unlawful  act. 

707.  Intentional  or  malicious  damage  to  another 
is  not  always  forbidden  by  law. — There  are,  how- 
ever, certain  exceptional  cases  in  which  a  person 
is  allowed  by  law  to  do  deliberate  and  intentional 
harm  to  another.  Self  defence  against  the  person 
to  whom  the  harm  is  done  is  one  of  these  instance. 
Likewise  one  may  protect  his  own  property  from 
damage  from  external  agencies  by  precautionary 
acts  done  on  the  property  itself,  even  though  he 
knows  that  the  result  of  his  acts  will  be  to  damage 
his  neighbor's  property.  If  a  river  is  washing  away 
my  land,  I  may  build  a  wall  to  protect  it,  though  I 
am  well  aware  that  the  effect  will  be  to  turn  the 
current  of  the  river  so  that  it  will  wash  away  the 
land  of  some  one  else.  So  acts  done  in  the  reason- 
able enjoyment  of  one's  own  property  are  not 
usually  unlawful  because  they  harm  another's  pro- 
perty or  annoy  him.  If  I  build  a  high  wall  on  the 
edge  of  my  own  land  and  thereby  shut  off  the  light 
and  air  from  my  neighbor's  windows,  I  am  not 
guilty  of  any  breach  of  duty  towards  him,  unless 
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he  has  maintained  the  windows  so  long  as  to  hava 
gained  a  prescriptive  right  to  the  light  and  air.  At 
common  law  I  do  not  violate  any  duty  though  I 
build  the  wall  maliciously  for  the  express  pur- 
pose of  annoying  him.  A  public  officer,  also,  may 
be  justified  in  making  use  of  his  authority  in 
a  way  that  he  knows  will  be  harmful  to  some 
particular  individual,  if  in  the  honest  exercise  of  his 
discretion  that  appears  to  him  to  be  on  the  whole 
the  best  way  in  which  he  can  exercise  that 
authority  for  the  public  good.  There  are  also 
many  other  exceptions  to  the  general  rule  that  all 
persons  are  bound  no*-  to  intentionally  act  so  as  to 
do  harm  to  others. 

708.  Actual  and  legal  malice.- — Although  injuries 
of  the  kinds  that  I  have  named  in  §  706  are  called 
malicious,  and  it  is  always  necessary  in  pleading  to 
allege  that  they  were  done  maliciously,  yet  it 
would  seem  that  no  more  is  meant  by  this  than 
merely  that  kind  of  legal  malice  which  consists  in 
intention,  and  that  actual  malice  is  not  necessary. 
If  the  damage  is  done  intentionally,  that  is,  if  the 
doer  knew  or  belived  that  such  damage  or  any 
damage  would  or  might  probably  follow  the  act, 
that  is  enough.  The  actual  motive  with  which  the 
act  was  done  will  make  no  difference,  except  per  - 
haps  in  the  amount  of  the  damages  Officious  or 
mistaken  benevolence  that  would  do  evil  that  good 
may  come  is  equally  efficacious  with  actual  malice 
to  give  the  act  an  unlawful  character.  If  I  entice 
away  a  man's  servant  in  order  to  prevent  him  from 
ruining  his  master's  moral  character  by  his  depraved 
example,  or  poison  his  cattle  to  prevent  him  from 
raising  rye  to  be  made  into  whiskey,  I  am  equally 
guilty  as  though  I  had  been  incited  by  the  merest 
hatred  towards  hirr  The  law  calls  this  malice, 
legal  malice.     One  may  excuse  or  justify  himself  in 


I  709.  PRIMARY  DUTIES.  523 

doing  intentional  damage  to  his  neighbor  by  show- 
ing that  the  circumstances  in  which  the  act  was 
done  bring  it  within  one  of  the  classes  of  excepted 
cases  recognized  by  law,  as  was  explained  in  the 
last  preceding  section  :  but  not  by  merely  showing 
that  he  acted  from  good  motives. 

709.  Malicious  prosecution. — There  are  a  few 
kinds  of  wrongful  acts  which  are  usually  reckoned 
among  malicious  injuries,  which  are  of"  sufficient 
importance  to  demand  a  separate  notice. 

If  I  prosecute  a  person  for  a  crime  of  which  he  is 
not  guilty,  and  thereby  subject  him  to  the  in- 
convenience, expense  and  obloquy  of  an  arrest  and 
public  trial,  I  do  not  necessarily  commit  any 
breach  of  duty.  It  would  be  highly  inexpedient 
that  every  unfounded  prosecution  for  crime  should 
be  considered  as  a  wrong  committed  by  the  pro- 
secutor against  the  prosecuted.  Few  persons  would 
ever  come  forward  to  being  rogues  to  justice, 
if  they  had  to  do  so  at  the  peril  of  being  answerable 
in  damages  if  they  failed  to  secure  a  conviction  (a). 
But  it  is  every  person's  duty  not  to  prosecute 
another  for  a  crime  knowing  that  there  is  no 
reasonable  ground,  or  in  the  technical  language 
of  the  law,  no  probable  cause,  for  supposing  him 
guilty.  The  doing  so  is  called  malicious  prosecu- 
tion. But  by  the  word  malicious  here  only  legal 
malice,  consisting  of  intention,  is  referred  to.  If 
the  prosecutor  knows  that  there  is  no  probable 
cause,  the  prosecution  is  conclusively  presumed  to 
be  malicious,  no  matter  what  his  motives  are  ;  if 
there  is  probable  cause,  it  is  his  right,  and  indeed 
may  be  his  duty,  to  prosecute,  and  he  is  guilty  of 


(a)     Wyatt  v.  White,  29  L.  J.,  Ex.  193. 
Cooper  v.  Booth,  3  Esp.  144. 
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no  legal  wrong,   even  though  his  act  was  in  fact 
prompted  solely  by  hatred  and  vindictiveness. 

710.  Abuse  of  public  authority. — The  authority 
of  every  public  officer  is  given  to  him  solely  for  the 
accomplishment  of  certain  public  purposes,  It  is 
his  duty  to  use  it  only  for  those  ends  ;  that  is,  not 
in  any  instance  to  exert  his  public  power  with  the 
mere  intention  of  bringing  about  a  result  other 
than  one  of  those  for  whose  accomplishment  that 
power  was  entrusted  to  him.  Thus  in  the  case  of 
Gregory  v.  Brooks  (a)  it  was  held  that  if  the 
defendant  moved  the  brig  with  a  mere  intention 
to  break  up  the  contract  relation  between  the 
plaintiff  and  the  ship-owner,  he  was  guilty  of  a 
breach  of  duty.  It  was  said,  or  at  least  strongly 
implied,  in  that  case  as  in  other  cases  of  abuse  of 
public  authority,  that  the  act  must  be  malicious. 
But  it  will,  I  think,  be  apparent  on  a  careful 
analysis  of  the  cases  that  nothing  more  is  meant 
than  that  the  injurious  consequences  must  have 
been  intended,  i.e.  it  must  have  been  known  or 
believed  by  the  party  doirtg  the  act  that  they 
would  ensue,  and  that  no  consequences  of  a  kind 
which  would  be  produced  by  a  proper  use  of  the 
power  would  also  result.  Thus  if  the  harbour  master 
had  known  or  believed  that  the  removal  of  the  brig 
was  necessary  to  promote  the  general  interest  of 
those  using  the  harbour,  he  would  not  have  been 
guilty  of  any  breach  of  duty  though  he  also  knew 
that  the  removal  would  damage  the  plaintiff  and 
though  his  desire  to  inflict  such  damage  caused  him 
to  remove  the  brig.  It  would  in  such  case  have  been 
his  duty  to  remove  it.  On  the  other  hand,  as  the 
court  observed,  if  he  had  not  known  of  the  contract 


(a)    ^  326. 
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relation  between  the  plaintiff  and  the  brig's  master, 
he  would  not  have  been  guilty  of  any  breach  of 
Juty  towards  the  plaintiff,  however  much  malice  he 
may  in  fact  have  entertained  towards  him,  But  if  he 
did  know  of  the  damage  that  would  result  to  the 
plaintiff,  and  did  not  believe  that  some  adequate 
public  end  would  be  secured  by  the  removal,  in 
other  words,  if  he  intended  merely  the  damage  to 
the  defendant,  then  he  would  have  been  guilty 
of  a  breach  of  duty  in  exercising  his  official 
powers,  no  matter  what  his  motives  were — if  for 
example,  to  take  an  extreme  and  slightly  absurd 
case,  he  had  desired  out  of  mere  friendship  to  the 
plaintiff  to  prevent  him  from  going  on  in  a  trans- 
action which  would  in  the  opinion  of  the  defendant 
result  in  loss  instead  of  gain,  and  being  unable  to 
influence  the  plaintiff  by  persuation  had  resorted  to 
this  method  of  stopping  him. 

711.  Slander  and  libel. — The  injuries  called 
slander  and  libel  consist  in  the  publication  of  false 
or  derogatory  matter  about  another.  By  publication 
is  meant  the  communication  of  the  slanderous  or 
libelous  matter  to  any  third  person,  or  sometimes 
in  case  of  libel  to  the  very  person  libeled  ;  it  is  not 
necessary  that  it  should  be  given  out  to  the  whoie 
community.  If  A.  tells  B.  in  confidence  that  C. 
stole  his  purse,  that  is  a  publication  of  the  statement. 
The  differences  between  slander  and  libel  are  two. 
(1).  Slander  consists  of  verbal  statements  ;  libel  is 
by  writing,  printing,  etc.,  and  need  not  consist  of 
statements  at  all.  Caricaturing  pictures  may  be 
libelous.  (2).  To  constitute  slander  the  defamatory 
matter  must  be  false,  whereas  a  libel,  at  least  by 
common  law,  may  be  either  false  or  true,  (a)    The 

(o)  The  distinction  in  the  case  of  slander  between  words  that  are 
actionable  per  se  and  those  that  are  not,  and  the  reason  why  some  false 
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-s) 

derogatory  matters  that  constitute  libel  are  not 
every  unfavorable  statement,  but  such  as  impute  to 
another  "  disgraceful  or  fraudulent  or  dishonest 
conduct,  or  which  ore  injurious  to  the  private 
character  or  credit  of  another,  or  tend,  to  render  a 
man  ridiculous  or  contemptible  in  the  relations  of 
private  life."  (a) 

712.  Duties  as  to  slander  and  libel.  1.  A 
peremptory  duty  not  to  publish.  Privileged  com- 
munications.— The  duties  imposed  by  law  in  regard 
to  such  publications  seem  to  be  of  three  kinds. 
First,  a  simple  duty  of  the  first  class  not  to  publish 
such  matter,  except  in  certain  specified  circumst- 
ances. Matters  published  in  those  circumstances 
are  called  privileged  communications,  and  do  not 
fall  within  the  scope  of  the  prohibition  just  mentioned. 
Such  are  all  communications  "  fairly  made  by  one 
person  to  another  in  the  discharge  of  some  public 
or  private  duty,  whether  legal,  moral  or  social,  or 
in  the  conduct  of  his  own  affairs  in  matters  where 
his  interests  is  concerned."  (6)  Speeches  made  by 
members  of  legislative  bodies  in  session,  pleadings 
and  other  documents  in  law-suits,  arguments  of 
counsel,  etc.,  any  thing  passing  between  a  lawyer 
and  his  client  about  the  latters's  business,  communi- 
cations by  public  officers  acting  bona  fide  in  the 
discharge  of  their  duty  as  such,  confidential  com- 
munications between  friends  or  relatives  to  prevent 
injuries,  communications  by  persons  having  an 
interest  in  the  matter,  as  between  a  principal  and 

statements  are  actionable  if  written  or  printed  and  not  if  merely  spoken, 
will  be  explained  when  we  come  to  speak  of  damages  in  Chapter  X. 
(a)  Add.  on  Torts.  Abr.  Ed.,  313. 

Underbill  on  Torts,  p.  83. 
{i)  Add.  on  Torts.    Abr.  Ed.,  318. 
Harrison  v.  Bush,  5  E.  &  B.  344  ; 
Cook  v.  Wildes,  5  E.  &  B.  32S. 
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his  agent  or  two  partners  about  their  common 
business,  are  examples  of  privileged  communications. 
(a)  Unless  the  publication  is  privileged  it  makes 
no  difference  as  to  its  being  unlawful  or  not  whether 
the  publisher  knew  it  to  be  false,  whether  he 
intended  the  evil  results  that  followed  from  it  or 
what  his  motives  were.  His  duty  is  simply  not  to 
publish  such  things,  except  in  the  cases  excepted. 
In  the  language  commonly  used  by  text  writers 
and  lawyers,  "malice  is  said  to  be  the  gist  of  an 
action  for  defamation  or  slander,  but  the  word  is 
not  used  in  the  popular  sense,  but  in  the  sense  that 
the  law  puts  upon  the  expression.  In  every  case  of 
ordinary  libel,  not  being  a  privileged  communication, 
the  law  implies  malice  from  the  very  fact  of  the 
publication  of  the  defamatory  matter."  (b)  But  this 
malice  is  a  pure  fiction,  which  it  was  time  was 
dropped;  it  is  an  example  of  that  kind  of  legal 
malice  of  which  mention  has  already  been  made, 
which  consists  wholly  in  external  circumstances 
not  referring  to  the  party's  state  of  mind  at  all.  (c) 


(a)   Wason  v.  Walter,  L.  R.,  4  Q.  B.  73; 
Scott  v.  Stans field,  L.  R.,  3  Ex.  *20; 
Gardiner  v.  Slade,  18  L.  J.,  Q.  B.  313; 
Thompson  v.  Shackell,  M.  &  M.  187, 

(o)  Add.  on  Torts,  Abr.  Ed.,  317. 

(c)  I  am  not  quite  sure  whether  the  duty  not  to  publish  such  matters, 
when  the  communication  is  not  privileged,  is  a  duty  determined  by 
external  acts  purely,  as  stated  in  the  text,  or  whether  (in  the  absence  of 
negligence)  at  least  an  innocent  intention  is  not  necessary  to  constitute 
malice,  i.e.  whether  the  party  must  not  intend  to  publish— i.e.  must 
not  know,  or  have  reasonable  grounds  for  belief,  that  his  act  will  result 
in  giving  out — the  derogatory  matter  that  actually  is  published  ;  though 
of  course  it  makes  no  difference  that  he  is  wholly  ignorant  of  all  the 
circumstances  that  make  the  publication  improper.  Suppose  that  in  the 
case  stated  in  §  295  the  editor  had  not  been  negligent,  but  the  manu- 
script had  got  among  the  other  papers  intended  for  the  printer  by  the 
act  of  the  editor  indeed  but  without  his  knowledge,  for  instance,  that  tha 
wind  had  b'own  it  on  to  the  same  pile  with  others  which  were  to  be 
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713.  Communications  absolutely  privileged. — In 
a  few  cases  of  privileged  communications,  such  as 
speeches  of  legislators,  pleadings,  remarks  of  coun- 
sel in  argument  so  long  as  they  are  pertinent  to  the 
case,  communications  between  lawyer  and  client, 
the  communication  is  said  to  be  absolutely  privileg- 
ed, that  is,  the  publisher  can  never  in  any  way  be 
held  guilty  of  libel  or  slander  for  publishing  them. 
But  in  most  cases  when  the  circumstances  are  such 
as  to  take  the  publication  out  of  the  range  of  the 
just  mentioned  duty  of  the  first  class,  it  still  falls 
under  the  two  following  ones. 

714.  Duties  as  to  slander  and  libel.  2.  Not  to 
publish  matter  known  to  be  false. — Even  in  the  case 
of  privileged  communication — not  absolutely  privi- 
leged— there  is  generally  a  duty  not  to  publish  such 
matter  believing  it  to  be  false  or  with  reckless  or 
wilful  ignorance  whether  it  is  true  or  not.  This  is  a 
duty  of  intention — i.e.  the  malice  here  also  is  only 
legal  malice  ;  the  actual  motive  is  quite  immaterial. 

715.  Duties  as  to  slander  and  libel.  3.  Not  to 
publish  maliciously . — There  is  also  a  duty  not  to 
publish  such  matter  witTTactual  malice.  This  is  a 
true  duty  of  motive.  If  A.  learning  that  B.  is  going 
to  hire  a  servant,  maliciously  and  for  the  purpose 
of  injuring  the  latter,  goes  to  B.  and  tells  him 
that  the  servant,  while  formerly  living  with  him, 
was  dishonest  and  stole  from  him,  the  statement 
being  untrue  but  being  believed  by  A.  to  be  true, 
this  is  slander,  (a) 


printed  and  he  had  picked  it  up  with  them  and  laid  the  whole  pile 
aside  for  the  printer  ;  would  he  have  been  guilty  of  malicious  publica- 
tion, and  if  so,  on  any  other  ground  than  the  legal  fiction  of  re- 
presentation by  which  the  knowledges  which  the  printers  or  proof, 
readers,  his  servants  in  publishing  the  paper,  had  of  the  contents  of  the 
article  would  be  imputed  to  him  ? 
(a)   Gilpin  v.  Fowler,  9  Ex.  615. 
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716.  Conspiracy.— A  conspiracy  between  two  or 
more  persons  to  do  an  unlawful  act  is  itself  a  breach 
of  duty.  This  seems  to  be  also  a  duty  of  intention, 
the  motive  for  doing  the  unlawful  act  being 
immaterial. 

717.  Evidence  of  actual  malice  always  admissible 
in  suits  for  malicious  injuries. — It  must  also  be  no- 
ticed that  wherever  merely  legal  malice  is  required 
to  be  proved  evidence  of  actual  malice  is  always 
admissible  ;  for  it  tends  to  show  the  existence  of  the 
bad  intention  in  which  legal  malice  usually  consists, 
and  frequently  also  affects  the  amount  of  damages. 
When  the  legal  malice  does  not  consist  in  intention 
but  in  purely  external  circumstances,  as  in  the  first 
case  of  slander  and  libel,  it  would  seem  that  evidence 
of  actual  malice  should  be  admitted,  if  at  all,  only 
for  this  latter  purpose. 

718.  The  rules  as  to  legaltnalice  may  be  regarded 
as  rules  of  evidence  merely. — There  is  another  way, 
which  is  also  the  most  usual  way,  of  regarding  all 
these  duties  the  breaches  of  which  are  denominated 
malicious  injuries.  They  may  all  be  regarded  as 
duties  not  to  act  maliciously,  i.e.  with  actual  malice ; 
and  the  circumstances  and  wrong  intentions  which 
amount  to  legal  malice  may  be  treated  as  simply 
evidentiary  facts  from  the  existence  of  which  the 
law  conclusively  infers  malice.  This  view  has  the 
advantage  of  being  simple,  reducing,  as  it  does,  or 
appearing  to  reduce,  all  the  cases  under  one  prin- 
ciple, and  it  J.lso  accords  more  closely  with  the 
habitual  language  of  both  text  writers  and  courts. 
But  it  has  the  great  disadvantage  of  introducing  a 
number  of  wholly  needless  fictions,  which  always 
tend  to  promote  confusion,  and  particularly  retard 
the  accomplishment  of  that  reduction  and  rearrange- 
ment on  some  truly  philosophicical  plan,  which  is 
ujst  now  the  most  pressing  need  of  the  English  law, 
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and  to  the  attainment  of  which  a  clear  understand- 
ing of  the  true  nature  and  extent  of  its  elementary 
notions  is  an  indispensable  prerequisite. 

719.  Fraud  in  general. — The  second  great  divi- 
sion of  duties  of  the  third  class  comprises  those 
whose  violation  is  called  fraud  ;  duties  not  to  commit 
fraud.  The  notion  of  fraud  has  had  a  curious  and 
somewhat  unfortunate  history  in  the  English  law. 
Its  primary  element  is  a  wrongful  deceiving  of  an- 
other or  taking  a  dishonest  advantge  of  another's 
ignorance  or  confidence.  But  just  as  we  have  seen 
that  it  became  necessary,  or  was  thought  expedient, 
to  extend  the  idea  of  malice  to  include  many  cases 
which,  though  not  cases  of  malice  at  all,  yet  requir- 
ed the  same  legal  treatment,  so  it  was  done  with 
fraud.  The  vast  and  constantly  widening  jurisdic- 
tion of  the  courts  of  equity  has  grown  out  of  attempts 
or  ostensible  attempts  *to  prevent  frauds.  For  in- 
stance, in  the  important  matter  of  uses  and  trusts  ; 
which  afforded  the  court  of  chancery  the  first  great 
opportunity  to  grasp  at  more  extended  jurisdiction, 
the  sole  ostensible  ground  for  interference  was  to 
prevent  fraud.  It  would  be  unconscionable  and  a 
gross  fraud  on  the  part  of  the  feoffee  to  uses  or  the 
part  of  the  feoffee  to  uses  or '  the  trustee  to  keep 
the  property  which  had  been  given  him  without 
performing  the  duties  for  the  sake  of  whose  perform- 
ance it  had  been  given.  And  so  whenever  in  the 
course  of  the  growth  of  English  jurisprudence  and 
its  adaptation  to  the  needs  of  a  more  advanced 
state  of  society  it  became  necessary  to  apply  to  the 
courts  of  equity  for  relief  in  a  case  where  the  pro- 
visions of  the  common  law  were  found  inadequate, 
some  alleged  fraud  was  usually  made  the  pretext  of 
the  application.  Nor  were  the  courts  of  law 
themselves  backward  in  enlarging  the  ar*a  of  their 
own  powers  to  grant  relief  in  ihe  sam?  manner,  and 
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to  stretch  the  old  rules  of  law  to  do  justice  in  new 
cases. 

720.  Constructive  fraud. — So  it  happened  that 
the  name  of  fraud  was  gradually  extended  to  cover 
a  multitude  of  actions  which  have  in  them  no 
element  of  true  fraud  or  deceit,  but  which  are 
considered  on  other  grounds  just  objectionable  as  if 
they  were  actually  fraudulent  and  call  for  the  same 
kind  of  treatment  at  the  hands  of  the  courts.  Such 
transactions  are  said  to  amount  to  constructive  or 
legal  fraud,  as  opposed  to  actual  fraud,  (a) 

For  instance,  "marriage  brokage"  contracts,  as 
they  are  called,  or  contracts  to  pay  a  go-between 
for  bringing  about  a  marriage  between  the  other 
party  to  the  contract  and  some  third  person,  are 
void  in  law  for  reasons  of  public  policy.  This  is 
often  expressed  by  saying  that  such  contracts  are 
fraudulent  in  law.  But  evidently  there  is  no  reason 
why  such  contracts  may  not  be  as  fairly  made  and 
free  from  any  taint  of  fraud  as  any  other  kind  of 
contracts,  (b) 

This  more  comprehensive  use  of  the  words 
malice  and  fraud,  giving  rise  to  the  notions  of 
legal,  constructive  or  fictitious,  as  distinguished 
from  actual,  malice  or  fraud?  is  not  to  be  too 
hastily  condemned.  Probably  at  one  time  it 
was  the  only  practicable  way  of  bringing  about 
much  needed  improvements  in  the  law.     Without 


(a)  By  Constructive  Frauds  are  meant  such  acts  or  contacts  as, 
although  not  originating  in  any  actual  design  or  contrivance  to 
perpetrate  a  positive  fraud  or  injury  upon  other  persons,  are  yet,  by 
their  tendency  to  deceive  or  mislead  other  persons,  or  to  violate  private 
or  public  confidence,  or  to  impair  or  injure  the  public  interests,  deemed 
equally  reprehensible  with  positive  fraud,  and  therefore  are  prohibited 
by  law,  as  being  acts  and  contracts  done  male  ammo.  Snell's  Principle* 
et  Equity.  Ch.  IV. 

<M)  Hall  v.  Potter,  Show,  P.  C.  76. 
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the  notion  of  legal  fraud  the  creation  of  the 
beneficent  system  of  equity  would  have  been 
impossible  and  the  conception  of  legal  malice 
doubtless  many  grievous  wrongs  would  have  gone 
unredressed  which  by  means  of  them  have  been 
redressed. 

721.  A  full  treatment  of  the  subject  impossible 
here. — It  is  certainly  not  possible,  in  the  narrow 
limits  within  which  I  must  confine  what  I  have  to 
say  on  the  subject  of  fraud,  to  give  an  exact  and 
exhaustive  account  of  its  nature  and  kinds.  Indeed 
I  doubt  whether,  in  the  present  state  of  the  law,  it 
can  be  done.  In  fact  courts  have  purposely  avoided 
laying  down  rigid  definitions  of  fraud,  fearing 
thereby  to  cramp  themselves  and  unduly  limit  the 
scope  of  their  remedial  powers.  The  following 
statements  must  be  taken  as  a  somewhat  rough 
outline,  true  in  the  main  but  subject  to  many 
exceptions  and  qualifications. 

722.  Kinds  of  frauds. — The  acts  and  omissions 
to  which  the  name  fraud  is  applied,  or  is  some- 
times applied,  may  be  divided  into  three  groups. 
The  first  comprises  cases  of  actual  or  moral  fraud, 
that  is,  where  there  is  really  a  dishonest  intention 
to  deceive  or  cheat  another  out  of  his  rights.  The 
second  is  legal  or  constructive  fraud,  of  which  I 
have  just  spoken,  i.e.  acts  or  omissions  which  it  is 
considered  expedient  to  treat  as  if  they  were  fraud, 
which  includes  many  cases  where  the  transaction 
is  of  such  a  nature  as  to  afford  special  facilities  for 
committing  actual  frauds  and  at  the  same  time  to 
make  it  very  difficult  to  detect  or  prove  such  frauds 
if  committed.  A  good  example  of  this  is  found  in 
the  case  of  Slim  ».  Croucher.  (a)     Here  the  defend- 


er De  G.  and  J.,  618. 
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ant  had  made  a  false  statement  to  the  plaintiff  in 
regard  to  some  property  owned  by  the  defendant, 
by  which  the  plaintiff  was  induced  to  lend  a  sum  of 
money  on  the  security  of  the  property.  By  reason 
of  the  falsity  of  the  defendant's  statement  the 
security  turned  out  to  be  worthless.  If  the 
defendant  had  known  that  his  statement  was  false 
when  he  made  it,  it  would  have  been  actual  fraud. 
But  in  fact  he  believed  at  the  time  that  he  was 
speaking  the  truth  ;  but  his  belief  was  caused  by 
his  having-  forgotten  certain  facts  in  connection 
with  the  property  which  it  was  his  duty  to 
remember;.  The  court,  while  taking  pains  to 
say  that  the  defendant  was  not  guilty  of  any 
actual  fraud,  held  that  his  conduct  was  fraud  in  law 
i.e.  constructive  fraud.  It  is  obvious  that  whether 
a  person  has  or  has  not  forgotten  a  thing  which 
he  once  knew  and  which  it  is  his  business  to 
remember,  is  a  question  which  in  general  can 
only  be  answered  from  the  testimony  of  the 
party  himself;  and  therefore,  if  it  were  allowed 
to  suffice  as  an  excuse  for  a  false  representation, 
there  would  in  many  cases  be  no  means  oi 
preventing  dishonest  persons  from  evading  their 
obligations  by  false  pleas  of  forgetfulness. 

So  in  the  case  of  The  Reese  River  Mining  Co.  v. 
Smith  (a)  the  company,  which  was  organized  to 
work  a  silver  mine,  put  forth  through  its  director 
false  statements  of  the  richness  and  condition  ol 
the  mine  for  the  purpose  of  inducing  people  to 
take  shares.  The  statements  were  not  known 
to  the  directors  to  be  false,  but  they  had  made 
them  without  any  investigation,  solely  on  the 
strength   of   the   statements    of   the    parties    who 


<«)    39  L.  J.,  Eq..  489. 
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owned  the  mine  and  were  trying  to  *sell  it  to 
the  company,  and  therefore  in  the  opinion  of  the 
court  without  reasonable  ground  for  their  belief. 
The  conduct  -sf  the  company  was  held  to  be 
a  fraud. 

723.  " Equitable"  fraud. — Fraud  of  either  kind, 
besides  making  transactions  voidable  into  which 
it  enters,  both  at  law  and  in  equity,  is  usually 
a  ground  for  an  action  for  damages,  or  at  least 
for  some  kind  of  compensation,  either  at  law  or 
in  equity.  But  there  is  a  third  class  of  acts  some- 
times included  under  constructive  fraud  and  called 
by  that  name,  and  sometimes  called  "equitable 
fraud "'  or  "  conduct  amounting  t6  fraud  in  the 
contemplation  of  a  court  of  equity,"  which  have 
the  effect  of  making  transactions  voidable  in 
equity,  though  not  usually  at  law,  and  do  hot 
usually  afford  any  ground'  for  an  action  for 
damages.  Such  are  undue  influence,  of  which 
I  have  already  spoken,  and  simple  concealment 
of  material  facts  by  one  party  from  the  other, 
without  any  active  misrepresentation,  in  certain 
classes  of  contracts,  e.g.  marine  insurance,  in 
which  the  insured  is  not  only  bound  not  to 
deceive  the  underwriter  as  to  any  material  fact 
but  also  not  to  keep  silence  about  any.  In  the 
case  of  marine  insurance,  however,  the  contract 
is  also  voidable1  at  law.  Mr.  Pollock  (a)  also 
ventures  to  lay  down  the  rule,  though  with  some 
hesitation,  that  in  equity  any  false  representation 
of  a  material  fact  made  by  one  party  to  the 
other  without  reasonable  ground  for  believing  it 
true,  though  in  fact  believed  i^o  be  true;  will  be 
sufficient   cause   for   rescinding    the    contract.     In 


(«)     Poll,  on  Cniitr.,  446.  466.  463. 


§f  724-725.  ,  PRIM ARV  DUTIES.  5J5 

the  case  of  The  Reese  River  Mining  Ce.  v.  Smith, 
to  which  I  have  just  referred,  such  a  false  represen*- 
tation  was  held  to  be  fraud  ;  but  there  it  was  made 
by  the  directors  of  a  company  whose  special  duty 
it  was  to  know,  or  at  least  to  have  used  due 
diligence  to  find  out,  whether  their  representa- 
tions were  true  or  not. 

It  seems  to  me  that  it  would  be  better  not  to  apply 
the  name  fraud  to  this  third  class  of  cases.  They 
might  be  called  quasi  fraud.  Misrepresentation, 
made  under  a  belief  of  its  truth  and  in  such 
circumstances  that  it  will  make  the  transaction 
voidable  but  will  not  give  a  ground  for  a  direct 
action  for  fraud,  might  be  called  quasi  fraudulent 
misrepresentation. 

724.  Misrepresentation. — Let  us  now  examine 
the  nature  of  the  duties  whose  breach  constitutes 
fraud  or  what  I  have  ventured  to  denominate 
quasi  fraud. 

The  first  are  duties  relating  to  misrepresentation. 
Misrepresentation  is  causing,  by  words,  conduct 
or  silence,  another  to  believe  that  a  fact  or  con- 
dition of  facts  exists  which  dees  not  exist.  In 
general,  however,  the  word  is  only  applied  to 
fraudulent  or  quasi  fraudulent  misrepresentations. 
The  misrepresentation  generally  has  no  legal 
effect—/.^,  there  is  no  duty  to  abstain  from  it — 
unless  the  party  knew  or  can  be  presumed  to  have 
known  that  the  other  party  would  or  would  be 
likely  to  be  led  by  it  to  believe  in  the  existence 
of  the  facts ;  i.e.  there  must  be  an  actual  or 
constructive  intention  to  produce  such  a  belief. 

725.  Silence  amounting  to  misrepresentation. — Mere 
silence  in  general  has  no  legal  effect — i.e.  a  party 
is  not  fn  general   under  any  duty  to  reveal  facts 
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known  to  him  but  not  to  the  other  party,  (a)  But 
he  may  be  under  such  a  duty — in  other  words, 
mere  silence  may  amount  to  fraudulent  or  quasi 
fraudulent  misrepresentation — in  certain  peculiar 
circumstances,  which  can  not  be  here  stated 
at  length.  The  chief  of  these  is  when  the 
parties  stand  in  what  is,  called  a  fiduciary 
relation  to  each  other ;  that  is  a  relation  in 
which  one  is  obliged  to  put  trust  or  confidence  in 
the  other,  and  commit  his  interests  to  the  other's 
fidelity.  Such  are  the  relation  of  a  guardian  to  his 
ward,  an  agent  to  his  principal,  a  lawyer  to  his 
client,  a  trustee  to  his  cestui  que  trust  and  many 
others,  including  most  of  the  relations  to  which  the 
doctrine  of  undue  influence,  of  which  I  have  already 
spoken,  applies.  Indeed  the  doctrine  of  undue  in- 
fluence is  often  treated  as  a  branch  of  the  doctrine 
of  constructive  or  equitable  fraud,  (b)  In  all  these 
relations  the  trusted  party  must  use  the  utmost  good 
faith  and  openness  in  dealing  with  the  other  about 
the  subject  of  the  trust  or  confidence.  It  is  fraud  to 
conceal  from  him  any  material  fact  relating  to  it. 
For  instance,  if  A.  discovers  a  gold  mine  on  B's. 
land,  he  has  a  perfect  right  to  go  and  buy  the  land 
for  as  low  a  price  as  he  can,  saying  nothing  about 
the  mine.  But  if  B.,  the  owner  of  an  estate,  hires 
A.  to  act  as  his  steward  and  live  on  and  take  care 
of  the  estate,  and  A.  while  serving  in  that  capacity 
discovers  the  mine,  it  is  fraud  for  him  to  buy  the  land 
of  B.  without  revealing  its  existence,  (c) 

726.     Unintentional  misrepresentation  By  parties 
in  special  relations.-  -It  is  a  principle  analogous  to 


ic\     Poll,  on  Contr.,  474.     Laidlaw  V.  Organ,  2  Wheat,   178. 

(4)  See  Kerr  on  Fraud,  Ch.  I. 

\c)  Ingle  v.  Richards,  28  Beav.  361. 
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this,  namely  that  one  party  is  in  a  situation  that 
gives  him  special  knowledge  of  the  facts  and  that 
the  other  is  obliged  to  look  to  him  for  information, 
that  makes  any  concealment  of  material  facts,  even 
though  quite  unintentional,  a  ground  of  avoidance  in 
contracts  of  marine  insurance,  and  also  in  sundry 
other  classes  of  contracts,  for  which  the  reader  is 
referred  to  Pollock  on  Contracts,  pages  446  'Ld  463. 

727.  Misrepresentations  by  conduct. — Of  course 
representations  may  be  made  by  conduct  as  well  as 
by  words.  "  Where  on  the  sale  of  a  house  the  sel- 
ler, being  conscious  of  a  defect  in  a  main  wall, 
plastered  it  up  and  papered  it  over,  it  was  held,  that 
as  the  vendor  had  expressly  concealed  the  defect, 
the  purchaser  might  recover  damages  in  an  action 
for  deceit."  (a) 

728,  The  belief  of  the  party  making  tht  represent 
tation. — In  general  the  misrepresentation  has  no 
legal  effect  if  the  party  making  it  believes  his  re- 
presentation to  be  true.  In  a  celebrated  case  decid- 
ed in  the  House  of  Lords,  (b)  Ld.  Brougham  said 
that  the  following  things  must  concur  in  order  to 
make  a  contract  voidable  on  the  ground  of  fraudu- 
lent misrepresentation  : — 

A  representation  contrary  to  the  fact, 

Knowledge  of  the  party  making  it  that  it  is  con- 
trary to  the  fact, 

The  representation  being  the  cause  of  the  other 
party's  contracting,  {dolus  dans  locum  contractui). 

The  latter  requirement,  as  well  as  that  the  repre- 
sentation be  of  fact  and  not  of  a  matter  of  law  or  a 
mere  opinion  or  promise,  and  that  it  be  made  with 
a  view  of  being  acted  on,  is  necessary.     As  to  the 


(a)  Add.  an  Torts,  Abr.  Ed.,  398. 
{i)  Attained  v ,  Small,  6  CL  &  K,  444. 
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second,  the  rule  is  certainly,  not  so  strict  as.Ld. 
Brougham  puts  it.  If  the  party  believes— though  he 
does  not  actually  .know — his  statement  to  be  false, 
if  he  makes  positive  statements  as  of  his  own  know- 
ledge without  having  any  knowledge,  or  belief  at  all 
about  the  matter,  he  is  guilty  of  fraud. 

729.  Misrepresentations  believed,  to  be  true- — 
There  are  also  many  cases  in  which  misrepresenta- 
tion may  amount  to  fraud,  or  at  least  make  a  trans- 
action voidable  in  equity,  though  made  in  an  honest 
belief  of  their  truth.  This  js  true  when  the  parties 
stand  in  a  fiduciary  relation  to  each  other  and  the 
representation  is  about  the  matter  of  the  confidence 
or  trust ;  also  in  the  peculiar  classes  of  contracts  of 
which  I  spoke  on  the  last  page,  referring  to  Mr. 
Pollock.  Slim  v.  Croucher,  The  Reese  River  Mining 
Co.  v.  Smith,  and  Raivlins  v..  Wickh.ani{(*)'  were  also 
all  cases  where  the  representations  were  made  under 
a.  belief  that  they  were  true  ;  and  as  I  have  already 
said,  Mr.  Pollock  thinks  that  mere  absence  of  rea- 
sonable ground  for  believing  the  representation  .true 
on  the  part  of  the  party  making  it  may  be  sufficient 
to  avoid  a  contract  in  equity.  (£) 

730.  The  duty  not  to  misrepresent- — "  Jb  order  to 
maintain  an  action  for  deceit*  or  far  a  false  and 
fraudulent  representation,  it  is  not  necessary  to  prove 
that  the  false  representation  was  made  from  a  cor- 
rupt motive  of  gain  to  th^  defendant,  or  a 
wicked  motive  of  injury  to  the  plaintiff;  it  is 
enough  if  a  representation  is-  made  which  the 
person  making  it  knows  to  be  untrue,  and  which 
is .  intended  or  calculated  to  induce  another  to 
act  on   the  faith  of  it  in   such   a  way  as  that  he 


(rt)  3DeG.&J.,304. 
(i)  Pollock  on  Contr.,  446. 
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may  incut  damage,  and  that  damage  is  actually 
incurred.  A  wilful  falsehood  of  such  a  nature  is 
in  the  legal  sense  of  the  word,  a  fraud.  Whether 
the  defendant  has  any  interest  in  the  assertion 
be  makes,  or  in  the  matter  respecting  which  it 
is  made,  is  perfectly  immaterial."  (a)  In  other 
yfcords,  the  duty  not  to  misrepresent  is  a  duty  of 
intention  merely,  and  not  of  motive.  It  may  be 
roughly  stated  as  follows'  Not  by  words  or 
conduct,  or  in  some  exceptional  cases  by  silence, 
knowingly  or  in  such  circumstances  that  the  party 
ought  to  know  that  such  an  inference  would  be 
drawn  firdm  his  words,  conduct  or  silence,  to 
lead  another  to  believe  that  a  condition  of 
facts  exists  which  does'  not  exist,  knowing  or 
having  reasonable  ground  to  know  that  some 
person  will,  or  probably  will,  act  on  the  belief 
so  created,  and  also  believing  the,  representation 
to  be  untrue,  having  no  belief  as  to  its  truth,  or, 
in  some-  cases,  believing  it  true  by  negligence  or 
fault  or  without  reasonable  grounds,  or,  in  a 
still  smaller  class  of  cases,  whether  the  party 
believes  it  true  or  not. 

In  these  latter  Gases,  the  duty  is  mot  one  depend- 
ing on  the  party's  state  of  mind  at  all. 

731.  Breach  of  fr-»;.rf.^When  power  or  property 
Is  given  to  a  person  to  use  for  a  particular  purpose 
it  is-  usually  a  fraud  for  him  to  use  it  for.  any  other 
purpose.;  I  have  already  spoken  of  the  malicious 
abuse  of  public  powers.  It  is  npt  of  course  fraud 
;where  a  person  who  has  discretionary  power  makes 
A  mistake  in  the  honest  exercise  of  his  discretion. 
Thus  if  property  is  left  by  will  in  trust  for  a  woman 
with  a  provision  that  she  is  to  forfeit  the  property  if 


i/t).   Addison  on  Torts,  Abr.  Ed.,  371. 
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she  marries  without  the  consent  of  the  trustee ;  this 
power  being  given  to  the  trustee  in  order  to  prevent 
her  from  making  a  disadvantageous  marriage,  ii 
through  an  honest  mistake  as  to  the  character  or 
suitableness  of  the  person,  the  trustee  refuses  to 
allow  her  to  marry  a  particular  man,  who  is  in  fact 
in  all  respects  suitable,  he  is  not  guilty  of  fraud. 
But  if  he  make  a  bargain  with  a  suitor  to  give  his 
consent  for  a  pecuniary  or  other  consideration,  his 
act  is  gross  fraud  ;  and  if  he  should  withhold  his 
consent  for  the  purpose  of  compelling  the  suitor 
or  the  woman  to  purchase  consent,  that  would  also 
be  a  fraud,  and  if  there  was  no  objection  to  the 
match,  a  court .  of  equity  might  compel  him  to 
consent.  Nor  would  the  trustee  be  allowed  to 
take  money  for  his  consent,  even  though  the  party 
were  quite  suitable  and  the  trustee  were  really 
actuated  in  his  conduct  only  by  a  desire  to  promote 
the  welfare  of  the  woman,  and  would  have  given 
his  consent  equally  without  being  paid  for  it.  To 
allow  trustees  to  take  money  in  such  circumstances 
would  expose  them  to  the  strongest  possible  tempta- 
tion to  use  their  power  corruptly ;  and  it  would 
be  very  difficult  ot  quite  impossible  in  most  cases 
to  detect  or  prove  the  fraud. 

So  an  agent  appointed  to  sell  an  article  for  his 
principal  can  not  himself  become  the  buyer,  even 
though  he  pay  the  'full  value  of  the  article  and  as 
much  as  any  one  else  would  pay  and  act  in  most 
perfect  good  faith.  * 

By  the  same  principle,  if  A.  should  leave  by  will 
to  B.  a  certain  amount  of  money  in  trust  for  A.'s 
children,  the  money  being  invested  so  as  to  produce 
an  income  of  say  seven  per  cent ;  if  B.  takes  the 
money  and  uses  it  in  his  own  business  and  makes 
more  than  seven  per  cent,  all  that  he  makes  by  the 
use  of  the  money  belongs  to  the  children.     He  will 
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not  be  allowed  to  pay  them  seven  per  cent  as  before 
and  keep  the  remainder. 

732-  Incidental  benefit  to  trustee. —  Of  course  it  ij 
not  fraud  if  the  trustee  derives  an  incidental  benefil 
from  acts  done  by  him  in  the  peiformance  of  his 
duty  as  a  trustee.  A  trustee  would  not  be  guilty  oi 
any  improper  conduct  in  making  improvements  on 
land  held  in  trust  by  him,  for  the  benefit  of  the  cestui 
que  trust,  merely  because  his  own  land  lying  adja- 
cent would  thereby  be  made  more  valuable.  But  in 
such  a  case,  when  the  trustee  came  to  settle  his  ac- 
counts, the  court  would  scrutinize  the  acts  very  clo- 
sely to  make  quite  sure  that  the  improvements  were 
really  made  for  the  benefit  of  the  cestui  que  trust. 

733-  Duties  0/ trustees,  etc.  1 .  To  forward  the  in- 
terests of  their  cestui  que  trust,  etc. — A  person  who 
holds'power  or  property  in  trust  for  the  benefit  of  an- 
other or  who  is  placed  in  such  a  relation  to  the  othel 
that .  the  latter  is  obliged  to  trust  him  and  rely  on 
Ms  good  faith  is  said  to  be  in  a  fiduciary  relation  to 
the  other.     His  duties  seem  to  me  to  be  these  three: 

A  positive  duty  to  endeavor  to  so  manage  the 
trust  as  to  advance  the  interests  of  his  principal  or 
cestui  que  trust. 

Thus  if  I  send  my  servant  to  a  fair  with  a  horse 
to  sell,  it  is  fraud  if,  through  a  mere  desire  to  favor 
the  buyer,  without  any  prospect  of  .benefit  to 
himself,  he  knowingly  sell  it  at  less  than  he  could 
•obtain  from  another.  He  is  bouud  to  care  for  my 
interests.  This  seems  to  be  a  duty  of  intention 
merely,  not  of  motive.  If  he  knows  that  he  can 
get  a  higher  price  for  the  horse  from  another  in 
a  fair  and  legal  manner,  he  ought  to  try  to  obtain 
it.  It  makes  no  difference  what  his  motive  is  in  not 
doing  so. 

734.  Duties  of  trustees  etc.  2.  To  use  due  care. — 
A  person  chargr       with  a  trust  is  bound  to  use  due 
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care  aad  reasonable  conduct  in  his  actions  in  the 
■Batter.  This,  like  other  duties  to  use  due  eare,  is 
not  a  duty  depending  on  the  party's  state  of  mind 
at  all. 

735.  Duties  of  trustees,  etc.  3.  Not  to  use  the 
trust  for  their  own  advantage. — He  must  not  act 
so  as  to  get  any  advantage  to  himself  out  of  the 
trust,  except  in  the  incidental  way  above  explained. 
This  seems  to  me  to  be  also  a  purely  external  duty, 
not  depending  on  the  party's  state  of  mind  at  all. 

I  have  used  the  words  trust,  trustee,  ce'stui  que 
trust  in  a  somewhat  wider  sense  than  their  strict 
technical  meaning  allows,  to  denote  all  cases 
where  power  or  property  is  committed  to  one 
person  for  another's  benefit,  including  therefore  the 
cases  of  servants,  agents,  guardians,' attorneys,  etc. 
as  well  as  trustees  properly  so  called. 

736.,  Undue  influence. — Very  similar  to.  breach 
of  trust;  or  rather  a  species  of  breach  of  trust,,  is  the 
use  of  undue  influence  arising  out  of  a  fiduciary 
relation  to  induce  the  other  party  to  eater  into  any 
transaction  with  the  trustee.,  I  have  already  stated 
that  such  influence  will  generally  avoid  a  trans- 
action, and  it-is  often  called  fraud. 

737.  Inducing.,  another  to  enter  into  a  transaction 
tvith  intent  to  use  it  to  his  iiyury.^ There  exists  a 
duty,  the  breach  of  whkh  is  called  fraud1,:  not  to 
induce  another  person  to  enter  into  any  transaction, 
with  a  design  to  use  it  as  an  instrument  of  injury  to 
him  or  to  a  third  person.  Thus  it  is  fraud  for  a 
married  Woman  who  has  been  living  in  adultery  to 
persuade  her  husband  ta  enter  into  a  contract  by 
•  which  she  is  allowed  to  live  apart  from,  him  and  have 
a  "  separate  maintenance,"  as  it  is  called,  that  is, 
an  allowance  for  her  support*  .if  bet  intention  in 
the   arrangement  is  to  enable   herself  more   con- 
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veniently  to  carry  on  her  adulterous  intercourse,  {a) 
So  it  is  fraud  for.  a  debtor  to  sell  his  property  to  a 
third  person,  even  for  its  full  value,  with  the  design 
of  getting  the  proceeds  in  the  convenient  shape 
of  money  and  concealing  them  in  order  to  prevent 
his ,  creditors  for  getting  their  dues.  In  this  kind 
of  duties  the  motive  of  the  party  is  an  element.  A 
design  to  injure  another  or  to  obtain  some  advantage 
to  oneself  at  another's  expense  is  essential.  A 
debtor  who  needs  money  is  not  forbidden  to.  sell  any 
of  his  property  ta  procure  it,  even  though  he 
.perfectly  well  knows,  i.e.  intends,  that  such  an  act 
will  make  it  more  difficult  for  his  creditor*  to  get 
their  money;  provided  the  creation  of  such  difficulty 
is  not  his  motive  in  selling.  The  duty  therefore 
is  one  of  motive  as  well  -as  intention, 

738.  Contracts  to  .  defraud  third  persons. — It 
must  be  remembered,  however,  that  a  contract 
between  two  persons  for  the  purpose  of  committing 
a  fraud  on  a  third  person  is  not  fraudulent  as 
between  the  parties  to  it,  but  simply  illegal  and 
void,  not  merely  voidable ; .  and  a  conveyance 
made  for  the  same  purpose  is  usually  not  even 
voidable  between,  the  parties.  B«t  as  to  the  third 
party  against  whom  the  fraud  is  practiced,  the 
transaction  is  fraudulent  and  may  be  avoided  even 
after  it  is  completely  executed.  Thus,  in  the  case 
put  in  §  414,  A.'s  creditors  may  still  treat  the  house 
as  the  property  of  A.,  though  as  between  him  and 
B.  it  belongs  to  the  latter. 

739.;  Frauds  not  depending  on.  the  party's  State 
•  tfmixd^-rThere  are  also  certain  other  acts  which 
are  called  fraud  and  peremptorily  forbidden  entirely 

(fl)  Evans  v.  Carringlan,  2  D.  F.  J.  481.    Such  a  contract  must  t* 
macfe  %etw>eeB  the  taAartwi  and  a  trustee  repiesentiiif*  the.  trie    A 
:  IrosbaJid!  can  not  contract  directly  with  his  wife 
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without  regard  to  the  party's  state  of  mind,  chiefly 
because  they  afford  a  ready  cover  for  actual  fraud 
and  therefore  can  not  safely  be  allowed.  The 
retention  of  possession  by  the  vendor  of  personal 
property  after  the  sale  is  an  example  of  this. 

740.  Many  rules  relating  to  fraud  can  be  reduced 
to  rules  of  evidence. — The  above  classes  seem  to  me 
to  include  all  the  principal  kinds  of  fraud,  actual, 
constructive  and  quasi,  known  to  the  law.  It  will 
be  seen  that  in  the  majority  of  cases  the  duty  does 
regard  the  party's  motives  at  all,  but  only  his  inten- 
tion, i.e.  his  knowledge  of  the  consequences  of  his 
act ;  and  in  many  cases  not  even  this  is  of  any  im- 
portance, but  the  duty  is  defined  entirely  by  ex- 
ternal acts. 

Duties  not  to  commit  fraud,  therefo.re,  do  not  fall 
exclusively  under  either  of  the  three  classes  under 
which  I  have  attempted  to  arrange  duties.  They 
can,  however,  be  all  brought  under  the  third  division 
by  means  of  the  presumption,  or  rule  of  evidence, 
that  all  the  circumstances  which  I  have  spoken  of 
as  constituting  fraud  are  merely  presumptive  evi- 
dence an  actual  fraudulent  intent,  the  presumption 
being  in  most  cases  conclusive.  This,  I  think,  is 
the  usual  way  of  looking  at  the  matter  ;  but  I  can 
not  help  thinking  that  it  introduces  an  unnecessary 
-fiction,  a  thing  always  to  be  avoided.  But  in  the 
case  of  the  vendor  of  chattels  retaining  possession 
after  the  sale,  the  generally  received  doctrine  in  the 
United  States  is  that  such  conduct  is  not  haudper 
se  but  only  prima  facie  evidence  of  fraud;  which  can 
be  rebutted  by  showing  that  the  retention  was  in 
fact  bona  fide. 

4.    Another  view  of  duties. 

741.  The  party's  state  of  mind  not  an  element  in 
the  duty. — A  very  different  view  of  duties  is  taken 
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by  many — perhaps  I  may  say  by  most — writers  on 
law,  and  among  others  Mr.  Austin,  in  differing  from 
whom  I  am  conscious  that  I  am  putting  myself  at 
variance  with  an  extraodinarily  clear  and  careful 
thinker  and  one  every  way  my  superior  in  legal 
knowledge,  and  therefore  it  is  with  no  little  reluct- 
ance and  some  fear  that  I  may  have  overlooked 
some  important  element  in  the  question  that  I  do  so. 
According  to  thfeir  theory  all  duties  are  determined 
by  external  acts  exactly  defined,  that  is,  are  simply 
duties  to  act  or  forbear  from  acting  so  as  to  being 
about  certain  results,  and  negligence  or  any  state  of 
mind  of  the  party  is  merely  the  condition  of  the  in- 
fliction of  the  sanction.  The  command  of  the  law 
is  simply,  "  Thou  shalt  do  this,"  "  Thou  shalt  not 
do  that."  If  the  act  commanded  is  left  undone  or 
the  forbidden  act  done,  there  is  a  breach  of  duty;  but 
the  law  will  not  inflict  a  sanction  unless  not  only  the 
duty  is  broken  but  it  is  broken  by  negligence  or  in- 
tentionally or  maliciously.  They  affirm  also  thai 
to  inflict  punishment  on  a  person  who  has  done  a 
harmful  or  forbidden  act  not  intentionally  or  neg- 
ligently is  unjust,  and  moreover  is  useless,  since  the 
object  of  a  sanction  is  to  prevent  the  doing  of  the 
forbidden  act,  and  one  can  only  be  prevented  by  the 
fear  of  a  sanction  from  doing  an  act  negligently,  in- 
tentionally or  maliciously,  and  can  not  be  so  prev- 
ented from  doing  it  by  accident  or  omitting  to  do  it 
because  of  inability.. 

742.  Objections.  1.  Applies  only  to  penal  sanctions. 
But  I  venture  to  think  that  this  view  of  duties  can 
be  shown  to  be  not  only  entirely  inconsistent  with 
the  law  as  it  actually  is,  but  also  to  involve  "two 
grave  misconceptions. 

First.  Those  who  hold  it  seem  to  me  to  have 
fallen  into  the  error  of  looking  at  duties  and 
sanctions   exclusively  from  the  standpoint  Qf  the 
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criminal  law,  and  to   be  thinking  only   af  penal 
sanctions. 

It  may  be  admitted  as  .a  general  rule,  to  which 
however  there  are  some  exceptions  and  which  is  not 
always  adhered  to  in:praetice,  that  it  is  unjust  to  in* 
flict  penal  sanctions,  punishments,  on  any  one  who 
has  not  been  guilty  ofeither  intentional  or  negligent 
wrong  doing,  that  is,  who  is  not  to  blame.  It  is 
equally  unjust,,  however, to  inflict  penal  sanctions  on 
one  who  transgresses  the  law  intentionally  but  with 
an  innocent  intention,  as  for  instance,  a  one  who  by 
an  honest  mistake  cuts  a  tree  on  his  neighbor's 
land  supposing  it  to  be  on  his  own.  Yet  even  Mr, 
Austin  does  not  condemn  the  law  which  in  such 
a  case  holds  him  liable  for  a  breach  of  duty.  Its 
necessity  is  too  obvious.  But  the  truth  is  that  the 
principle  applies  only  to  penal  sanctions.  There 
is  no  injustice  in  compelling  a  man  in  some  cin- 
cumstances  to  make  reparation  for  a  harm  that 
befalls  another  through  his  means,  even  though 
he  is  in  no  wise  to  blame  for  it.  If  a  man,  for  his 
own  profit,  sees  fit  to  keep  upon  his  premises  a 
specially  dangerous  thing,  a  reservoir  of  water  or  a 
menagerie  of  ferocious  wiid  beasts,  he  is  not  to 
blame  for  doing  so;  it  is  in  itself  a  perfectly  right 
act — though  there  may  of  course  be  circumstances 
in  which  it  would  be  improper— s  but  there  is  no 
injustice  in  saying  to  such  a  man  "  You  must 
keep  such  things  at  your  own  risk,"  and  compel'- 
linghim  to  pay  for  any  damage  that  may  be  caused 
by  them.  Also  there  is  no  injustice  in  allowing  a 
creditor  to  sue  his  debtor  Who  does  not  pay  the 
debt  on  the  day  when  >  it  is  due,  even  though  the 
failure  to  pay  was  caused  by  circumstances  over 
which  the  debtor  had -no  control.  Indeed  any  other 
rule  would  doubtless  be  found  quite  impracticable 
in  actual  operation.     And  in  fact,  as  we  have  seen. 
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the  law  dots  inflict  some  kinds  of  sanctions,  ».*. 
allows  suits  to  be  brought  for  breaches  of  contract 
or  torts,  in  innumerable  instances  where  the  defen- 
dant is  not  to  blame  at  all  it 

743.  Objections.  2.  This  vieiv  necessitates  duties 
without  sanctions. — This  theory  also  involves  the 
proposition  that  there  may  be  a  breach  of  duty 
incapable  of  being  punished,  i.e.  that  there  may  be 
a  kind  of  duty  not  sanctioned.  That  is,  if  a  party's 
duty  is  simply  not  to  do  an  act  and  he  does  it 
unintentionally  and  without  negligence,  no  sanction 
can  be  inflicted. "  How  then  can  it  be  his  duty  not 
to  do  it,  since  the  very  definition  of  a  duty  implies 
that  it  must  be  sanctioned  ?  It  is  true  that  in  certain 
cases  extraneous  circumstances  may  prevent  the 
application  of  the  sanction,  the  party  entitled  to  Sue 
may  hot  feel  inclined  to  do  so,  or  even,  as  we  shall  ■ 
see,  there  may  be  no  one  entitled  to  sue,  because  no 
damage  has  been  done.  But  these  are  obstacles 
"which  arise  after  the  act  constituting  the'  breach  of 
duty  has  been  done,  and  which  can  not  usually  be 
forseen  at  all,  and  never  with  absolute  certainty, 
at  the  time  of  doing  the  act.  But  if  the  law  has 
prescribed  that  if  the  att  is  done  or  omitted  in 
certain  circumstances,  which  must  exist,  if  at 
all,  at  the  time  of  the  doing  or  omission,  and 
depend  upon  the  party  himself  who  is  to  do  or 
omit,  there  shall  be  no  sanction  inflicted,  then 
there  is  no  duty  to  forbear  or  to  do  ir-  those 
circumstafiCes. 

If  a  workman  repairing  a  roof  carelessly  throws 
down  slates  into  the  street  where  persons  are 
passing,  he  is  equally  guilty  of  a  breach  of  duty 
whether  he  hits  any  one  or  not,  or  if  the  person 
hit  declines  to  sue,  yet  in  the  two  latter  cases  no 
sanction  will  be  inflicted.  His  duty  is  simply 
not   to    act   in   such     a   careless     manner,   not  to 
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negligently  or  intentionally  hit  a   passer-by  with 
the  slates. 


II.— CLASSIFICATION  OF  DUTIES 
BY  THEIR  TITLES. 


i.    Duties  imposed  on  all  persons.1 

744.  Nature  and  examples  of  these  duties. — There 
are  some  duties  which  are  imposed  on  all  persons, 
such  as  those  corresponding  to , the  right  of  personal 
security.  The  event  of  birth  is  the  title  to  those 
duties.  Others  depend  on  the  particular  cir- 
cumstances of  the  subject,  as  the  duties  of  wives  or 
of  property  holders,  others  on  the  particular 
circumstances  of  the  persons  to  whom  they  are 
owed,  as  the  duties  corresponding  to  the  right  of 
property  and  others  still  on  the  particular  cir- 
cumstances of  both  parties,  as  the  duties  of  one 
contracting  party  to  the  other  or  of  servants  to 
their  masters.  Duties  imposed  on  all  persons  may 
be  considered  for  purposes  of  classification  as 
having  their  title  in  the  circumstances  of  the  subject 
of  the  duty.  Of  course  it  is  essential  to  all  duties 
that  there  should  be  persons  capable  of  being  the 
subject  both  of  the  duty  and  the  corresponding 
right. 

,  We  may  then  divide  duties  according  to  their 
titles  into  three  classes,  of  which  I  will  speak 
briefly  in  order. 
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a.    Duties  whose  title  is  found  in  the  cir- 
cumstances OF  THE  SUBJECT  OF  THE  DUTY  J 
OR,  DUTIES  OF  ALL  OR  OF  PERSONS 
IN  PARTICULAR  SITUATIONS 
TO  ALL. 

745.  Nature  and  examples  of  such  duties. — Here 
may  be  placed  the  duties  corresponding  to  the  rights 
of  personal  security  and  of  reputation,  duties  not  to 
commit  libel  or  slander,  many  duties  not  to  defraud 
and  most  duties  not  to  commit  what  are  called 
malicious  injuries.  Duties  to  use  due  care  and  to 
act  reasonably  chiefly  come  under  this  head.  Here 
also  we  place  the  duties  of  property  holders  or  pos- 
sessors to  outsiders,  the  peculiar  duties  of  those 
persons  having  specially  dangerous  things,  and 
most  duties  to  the  sovereign,  such  as  to  pay  taxes 
or  to  perform  military  service,  and  many  others. 

In  this  class  also  fall  duties  of  persons  having  a 
particular  status  to  outsiders,  as  the  duty  of  a  parent 
to  send  his  children  to  school  in  those  places  where 
education  is  compulsory,  and  particularly  the  duties 
of  public  officers  to  the  public. 

746. '  Difficult  to  distinguish  betzveen  this  class  of 
duties  and  the  next. — It  is  not  possible  to  draw  a 
hard  and  fast  line  between  duties  that  are  due  from 
all  and  those  that  are  due  from  persons  in  particular 
situations.  This  is  well  stated  in  the  article  in  the 
American  Law  Review  to  which  I  have  several 
times  referred,  (a) 

"  Thus  it  is  a  duty  of  all  not  to  assault  with  their 
hands,  irrespective  of  any  more  special  circum- 
stances than  the  condition  precedent  of  possibility. 
A  man  with  a  stick  is  distinguished  from  subjects 

■■—  — .  ■—      ■  —  ill,  1  .,        I]       i-s.il  I  ■    —  W— .-— ~- 

(a)  7  Am,  Law  Rev.  66*. 
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generally  by  facts-peculiar  to  -a-, narrower. class*.  Yet., 
it  would  clearly  be  an  anomaly  to.deserible  .the.  duty 
not  to  assaults  with  a  switch,  separately  from  the 
general  duty  not.  to- assaults  When  we  go  a  step 
farther  to  the  case  of  assault  .with  deadly  weapons,  a 
distinction  is  taken  more  easily.  When  we  get  to 
the. liability  for  dangerous-animals  it  wonlcLbe  hard 
to. frame  a  general'.definitioii  irrespective  ofahe.spe- 
cial  circumstances;  which-  wouldi  hold"  water.  Yet. 
this  last  liability  isafelt.to  be  nearly  connected' with, 
the  preceding, examples."  In  practice  certain  of  the 
more  striking  and  important  of  the  particular  circum- 
stances which  distinguish  one  case  from  another  are 
usually  selected  and  considered  as  the  titles,,  and' 
the  minor  differences-  are-overlooked! 


3..   Duties  whose,  titaes^are  found  in  the 
circumstances  oe  the  subject  oe  the- 
corresronbinorisht  ;  or  du5des. 
oe' all. to. persons. in.  parti- 
cular situations. 

747.  Nature  and  e  xa.rn.pl es^of these,  duties. — In. this- 
class,  fall  the  numerous-  and  important  duties-cornesr 
ponding,  to  the.  right  of  property,. whose,  titles-have 
already  beendescribed  at.  length,,  the  duties  ducto 
holders  of  franchises  or.  monopolies,  such  as  patent; 
rights  and  many  others.  Just  as  persons-having;  a: 
status  owe  certain  duties  to.  others,  sa  others?  owe 
duties  to  them.  These,  last. duties  fall,  in  this  class, 
Sucli  are,  for  example,  the.  duty  not  to  entice.away. 
another's  servant  or  beat  or  maltreat  his  wife..  On 
this  sort,  too,  are  duties  owed  to  public  officers,  and 
to  the  parties  to  a  contract' by  outsiders,  e.g.  duties 
pot  to  induce  another  to  break  his  contract- 
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4.    Duties  whose  titles  are  found  in  tub 
circumst>angbs-of-both  bartjes  ;  or, 
duties  of  pbrsons  in"  particular 
situations  .to.  each  other. 

748.  Nature  and  examples  of  these  duties. — Here 
fall  duties  created  by  contract  between  the  contract- 
ing parties,  in  other  words,  duties  to  perform  con- 
tracts. Of  this  kind  al&oi  are  the  duties  of  persons 
having-,  any  of  those  status  that  go  in  pairs  to  each 
other;  the  mutual,  duties.- of  husbands- and, wives^or 
of  the  numbers  of  a  partnership  or  corporation). and 
of  aachof  the  latter  toward  the  corporate  body  and 
its  toward  him. 

When  duties  are  classified  byttieir  titles,  the  only 
titles=  referred  to  are  those  on  which, the  duties  arise, 
not  those  on  which  they  are  merely  transferred  or 
put  an  end  to  ;  this  is,  only  a  part  ofthe:  tittes-with- 
out  privity,  (a) 


(a)  Markby  Elements  of  Law.  P.  for.    Art.  iSi,  ,18^,183. 

Duties-Tare  either  to  do  an  act  or  to  forbear  from  doing  an  act  When 
thei.iiW'oWjges,us  to.  do  an  act  therfuty^  is  called  positive,  when  the  law 
obligesHlS'Jt0  forbear  from  doing  an  act,,  then,  .the.  duty  is  called  negative. 

DutiesTare  further  divided -into  relative  and  absolute.  Absolute  duties 
are  thoser  to  which  thera;is^r»a  corresponding/ right. belonging  to  any 
determinate  person  or  body  of  pjsrsons.^  as,  for.  instance*  the  duty  to 
serve  as  a  soldier,  or  to  pay  taxes.  Relative  duties,  are  those  to  \\  hich 
there  isarcorresppnding/ight  in  some  parson  or. definite  body  of  persons: 
as,  for  .instance,  the  duty,  or  obligationuto  .pay  one'^debts.'. 

Duties  are  also  divided  into  primary,  and  secondary-or- sanctioning. 
PrimsFyvdirties  are  those  which  exist  per  sc,  and. independently  of  any 
other  ckiny  ;  secondary  or  sanctioning  duties  are  those  .which  have  no  in- 
dependent existence,  but  only,  exist  for  the  sake  of  .enforungfother  duties. 

Thus.-the'duty  to  forbear  from  personal  injury-iia-priinary  or»^  bu* 
the  duty  to  pay  a  man  damages  for  the  injury  which  I  have  done  to 
his  person  is  secondary  or  sanctlorarrg. 
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Wrongs  in  general. — A  wrong  is  a  breach 
<Joing  what  the  law  forbids  or  leaving 
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undone  what  the  law  commands,  in  such  circum- 
stances as  to  make  the  party  liable  to  the 
sanction. 

Wrongs  are  of  two  sorts,  crimes  and  civil  injuries. 
Of  these  I  will  speak  briefly  in  order. 


I.— CRIMES. 


i.    Nature  of  crimes, 

750.  7.  Prosecuted  in  the  name  of  the  sovereign. 
In  order  to  amount  to  a  crime  a  wrongful  act  must 
fulfil  the  following  conditions. 

We  have  already  seen  that  the  sanction  for  a 
breach  of  duty  is  sometimes  inflicted  in  the  name 
of  the  sovereign  himself  and  sometimes  in  that  of  a 
private  individual.  The  former  is  always  the  case 
with  crimes.  In  the  United  States,  as  in  most 
civilized  countries,  there  are  public  officers  appointed 
whose  business  it  is  to  detect,  capture  and  prosecute 
persons  guilty  of  crime.  In  England,  although  it 
is  the  duty  of  the  appropriate  public  officers  to 
detect  and  capture  criminals,  the  task  of  prosecut- 
ing them,  that  is,  of  presenting  charges  against 
them  in  court  and  conducting  the  proceedings  in 
court,  is  left  to  private  individuals,  who  are  usually 
the  parties  injured  by  the  crime. 

But  although  the  prosecution  is  in  fact  carried  on 
by  a  private  person,  it  is  always  in  the  name  of  the 
Queen,  as  the  representative  of  the  sovereign.  The 
titles  of  criminal  cases  in  England  are  "  The 
Queen  v.  A.  B.".  In  the  United  States  the  titles 
of  such  suits  are  "  The  United  States,"  "  The  State," 
"The  People"  or  " The  Commonwealth  v.  A.  B," 
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accordingly   act  the  ipraaeedings  are  tn  ithe  courts 
df'the.Unjon  or  of  same:oire  df  the  states. 

751.  Civil  suits  in  sovereign's  name. — There. are 
•sometimes  suits  {brought  ;ia  ,the  imme  <of  /the 
sovereign  for  -breaches  -of  duty  '.which  are  not 
crimes  ;  but  this  is  comparatively  rare.  A  person, 
for  instance,  may  owe  a  debt  to  the  sovereign, 
which  may  be  sued  for  in  a  civil  suit  as  if  it  were 
owed  to  a  private  person.     .5 

752.  2.  The  party's  stai.  of  mind. — -With  a  very 
few  exceptions,  and  -those  -of  comparatively  small 
importance,  a  breach  of  .duty. is-not  a  crime  unless 
committed  with  either  a  wrongintention  or  negli- 
gence ;  sometimes  -a.  bad  vmotiveis  also. necessary. 
Tt'is  not'byiany-mneans  true<that  ever.y  unlawful  act 
committed  intentionally  onnegligetltly  oriwith  alhad 

•mdtive  is  a  < crime-;  'but, ;withrtrifling  exceptions,  it 
is  'true  'that  'no  act'is  a  •crime  unlessiso  committed 
A  mere  ;breadh  'df  a -duty  determined^byaexfcernal 
acts  ;is  n&t  <eif  itself  a  crime,  something  :fairther;is 
necessary.  The  duty  -itself,  whose  ibreach  con- 
stitutes-err  is  an.element  in-a- crime, may  be^a  duty 
of  either  ' of  the  thr-ee  classes  describediin' the^tsst 
•part  of  the. preceding- xihapter;  :but  iffitiis-ofthe-dSrst 
class,  intension  'Onnegljgenxre  must  rbe  shown.  The 
-negligence  whicSh  -is  ^sufficient  toicon.sti.bute  a  crime 
-must  also  generally  tee  actual  negligence ;  for 
although  ;for  the  purpose  of  defining xhrties  neglig- 
ence ;is  not  a  tstate  of  the  .patty's  minti  at  all,  yet 
for  the  sake  of  making  -a  person  a  criminal  She 
■must ' be- shown  to  have  been  really: at  feaJh. 

-753-  3-  The 'eowsvqugnees  of 'ithe act  •may  also  ie 
'an  element  in  -the -crime. — -Sometimes, -£00,  .the. con- 
sequences of  lKhe  act  .enter  as  -elements  :into  :the 
'ddnriiiron  -  df  a  crime.;  and  the  vety  same  wrongful 
act,  -done  with  the  very  same  state  of  'mind,  ?may 
amount  to  a  -very  different- crirneiif  fallowBed  day.  one 
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set  e>f  consequents  rfrom  what  lit  would  iliave  -been 
►if  other  consequences  had  vensued.  Thus  .if  .A. 
shoots  B.  who  dies  of 'the  wound,  tthe  actimay  be 
murder,  -which  n's  usually  jpunishable  by  death, 
or  mar&ty  ^manslaughter,  .wthidh  iis  ;a  rless  ibeinous 
crime,  if  he  acted  under  strong  provocation  ;  while 
:if  fi.  'does  ndt  die.ithe  crime  is  ineither /murder  nor 
'manslaughter,  but  oat  rthe  worst  an  assault  with 
ffiterit  *o  kill, /involving  a  muchimilder  punishment. 
-Mere  A.'s  act  in  eaBh:caseis<the  same  ;  <in  the. third 
sase'liis  state. of imind  maiyfbe  the  same.asinteiiher 
«ff  >the  'first  :cases:;  ithe  ifadt  >df  B.'s  dying  -or  not 
dying,  a  trrrere  indirect  monseqence  of  the  act  and 
entirety,  iparhaps,  nut  of  A.'s  ipower  to  control, 
determines  the:charaxter;of  the  crime.  And  as  .the 
•same  act  >mayTeault)in  any  one  .of  several  .different 
-trimes,  so  the  same  .crime  tmay  be  committed. by 
'many  different  acts.  Killing  a.  man  by -shooting,  by 
stabbing  or  <by  poison -may  ;be  equally -murder.  In 
fact  Grimes  areiusually  defined  by  .the.act^the  result 
and  *he  partes  state  ofrmind. 

754-  4-  Sanctions  of  criminal  laws. — The  sanc- 
tions inflicted  for  crimes  are  always  penal,  punish- 
ments such  as  death,  imprisonment,  or  fine,  other 
corjjoral  punishment  the  object  being  to  deter 
'tMShers  "from  'the  •commission  lof  -such  .acts  or  to 
-■sat'isYy  the  'moral  -sense  of  "the  community  or  both, 
•trot  to  -repair  the  i*»rong  ;done.  Hi  reparative  or 
'executive  sanctions  are  inflicted,. as  they  occasional- 
ly are,  they  are  merely  incidental  and  additional  to 
jrhe  penal  sanctions.  There  are  also  some 
^peculiarities  in  the  method  of  procedure  in-criminal 
•suits  that  need  not 'be 'discussed  here. 

755.  Wo  general  rule  of  determining  crimes. — 
fhere  'is  no  general  rule  for  determining  what  acts 
are  crimes  and  what  are  not.  There  is  no  one 
Characteristic  which  is  present  in  all  crimes  anul 
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absent  in  all  other  wrong  acts.  Each  sovereign 
makes  such  acts  crimes  as  seem  to  him  expedient, 
and  leaves  all  other  wrongful  acts  to  be  proceeded 
with  as  mere  civil  injuries.  All  that  the  student  or 
lawyer  can  do  is  to  learn  one  by  one  what  acts  are 
crimes  and  what  are  not. 

The  laws  of  the  same  country  at  different  times 
vary  in  this  respect.  Such  acts  that  were  formerly 
considered  crimes  are  now  reckoned  merely  civil 
injuries,  while  others  not  formerly  crimes  are  now 
considered  to  be  such.  Usually  in  rude  and 
imperfectly  civilized  countries  the  distinction 
between  crimes  and  civil  injuries  is  not  clearly 
drawn,  and  many  unlawful  acts,  such  as  even  theft 
and  murder,  which  in  all  advanced  communities 
are  reckoned  crimes,  are  left  as  mere  civil  injuries 
to  be  prosecuted  or  not  as  the  injured  party,  or 
his  relations  in  case  of  murder,  see  fit ;  or  the 
wrong-doer  is  even  allowed  to  make  amends  by 
th,e  payment  of  money  to  the  injured  party  or  his 
relatives  anS  escape  farther  punishment  entirely. 


2.    Division  of  crimes. 

756.  Treason,  felony  and  misdemeanor. — Under 
the  old  common  law  the  punishments  for  crimes 
were  very  severe.  Most  serious  offences,  even 
comparatively  trifling  thefts,  were  punishable  with 
death  and  forfeiture  of  the  offender's  property. 
Crimes  so  punished  were  called  felony/^  Certain 
of  the  graver  crimes  that  more  directly  affected 
the  King  or  the  government,  for  instance,  re- 
bellion or  plotting  against  the  King's  life,  were 
designated  treason  :  and  all  other  offences,  of  a 
lighter  character,  which  were  neither  treason  nor 
felony,    were    grouped   under  the   name    of   mis* 
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demeanors.  As  the  nation  grew  more  enlightened, 
however,  these  severe  and  bloody  punishments 
gradually  disappeard,  and  at  present  the  punish- 
ment of  death  is  only  inflicted  for  the  gravest 
crimes,  such  as  treason  and  murder,  and  the  for- 
feiture of  goods  in  case  of  felony  has  been  aboli- 
shed. The  threefold  division  of  crimes,  however, 
into  treason,  felony  and  misdemeanors,  still  con- 
tinues, though  there  is  now  no  general  ground 
of  distinction  between  felonies  and  misdemeanors, 
and  what  is  felony  can  only  be  explained  by  an 
enumeration  of  all  the  particular  offences  that  the 
law  arbitrarily  designates  as  such. 


II.— CIVIL  INJURIES. 


i„    Nature  of  civil  injuries. 

757.  Civil  injuries  ;  how  different  from  crimes — 
Civil  injuries  are  distinguished  from  crimes  in 
several  particulars.  The  proceedings  to  inflict- the 
sanction  the  suit  or  action,  are  always  in  the  name 
of  the  person  injured  by  the  wrong  act ;  and  the 
sanction  sought  to  be  inflicted  is  always  reparative 
or  executive.  If  penal  sanctions  are  inflicted,  they 
are  merely  incidental  and  are  additional  to  the 
compensatory  or  executive  sanction.  The  main 
object  of  a  civil  suit  is  not  punishment  but  com- 
pensation, prevention,  or  restitution  If  a  violation 
of  the  right  of  personal  security  or  any  direct 
injury  is  done  with  wanton  violence  or  maliciously 
or  with  circumstances  of  insult,  the  jury,  besides 
awarding   compensatory  damages,   are  sometimes 
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allowed to  go  (farther  and  give  what  are  called 
tpunitive,  exemplary  or  -vindictive  damages,  which 
rare  in  rthe  mature  of  a  punishment.  That  .is,  .the 
same  mental  conditions  which  are  -among  the 
distinguishing  imafiks  -of  ,a  -.crime  will  sometimes 
suffice  to  subject  the  .doer  of  a  ;mere  civil  injury 
>to  .a  ipenal  .sanction,  which  As  appropriate  to  a 
•  crime.  "Thus  where  the  .conductor  of  a  railroad 
.train,  having  in  -.the  -Gourse  .of  ihis  ^d^ty  to  eject 
.from  the  >£ars  a  .passenger  who  .had  not  paid  his 
fare  but  Who  .made  no  resistance  ctoJbeing -ejected 
<and  did  not  ,in  any  way  misbehave  himself,  threw 
him  violently  out  upon  .the  station  ^latfor-m,  so 
that  he  was  seriously  injured  by  the  fall,  at  the 
same  time  using  abusive  language  towards  him, 
it  was  held  that  the  passenger  was  entitled  to 
recover  vindictive  damages  .in  excess  of  his  actual 
damages,  (a) 

758.  Damage  and  -injury. — Civil  suits  being 
always  brought  by  the  party  injured,  it  follows 
that  if  no  one  is  injured  no  suit  can  'be  brought 
and — unless  the  act  can  be  punished  as  a  crime — 
"no  'sanction  can  'be  .inflicted.  '(#) 

A  civil  'injury,  *then,  'implies  itwo  things ;  'first, 
:a  breach  -of  <duty,  -secondly,  a  damage  to  -some 
one  resulting  from  ^the  wrongful  act  or  oniis-siem. 
There  can  ;be  no  'injury  without  'damage,  though 
there    can    be    damage   -without   injury.      If  ©ne 


((a)  '.Ddlton  v.  Beers,  sStConn.  529. 

(£)   Winterbeitom.v.  L«rd  Z?«tfi/,X..R.,  2  Ex.  316. 

If  I  own  a  shop  which  greatly  depends  -for  its  custom  .upon  its 
•attractive  -appearance,  and  a  company  -erect  a  gasometer  hiding  it 
ifrom  -the  puKlic,  no  action  >is  maintainable  "by  me ;  because,  although 
any -.trade  vsefj  be.ruined  by  -the  obstruction,  -yet  the.gas  company  are 
only  doing  an  act  authorized  by  law,  namely  building  upon  their  own 
'land.  {Eitttv.  Imperial  Gas  Co.,  L.  R.,  -2"Cn,  App.  158). 
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'jtradesmao  sets  urp  his  rshap  rso  inear  -.to  tthe  .shop 
of  .another , as  to  draw  ,-away  hisitca.de  and  ruin 
rhim  ;by  competition,  ,he  does  ,him  :a  >gceat  dam- 
.age  hut  no  rinjury.  since  the  (is  (doing  no  more 
ithat  what  -he  has  a  night  to  do.  So  iif  imy 
meighbor  has  a.  ,house  ron  his. land  from  the  win- 
dows tof  which  )he  enjoys  a  fine  prospect,  and 
fliuild  on  my  .land  a  factory  by  which  his  view 
is:ahiit  jaff  ,and  ;instead  of  >it  unsightly -.piles  ofsraw 
-material  and  .-rubbish  are  heaped  up  '.under  his 
^windows,  I  <may  .thereby  greatly ;  reduce  ±he  walue 
idf  his  <hous.e,  shut  I  do  him  <nr>  injuny,  ^because  I 
jhave  a  iright  -to  rbuild  a  factory  ;on  .my  ;land. 
(Damage  without  injury  ;is  called  iin  law  .damnum 
absque -injuria.  Qn  ihe  other  hand  these  may  be 
a  ipajpable  ;breach  :of  duty  without  any  'damage. 
flihus  if  I  put  -poison  'in  another's  ifood,  (but  Ihe 
.throws. away  the  feaod  ^instead  of  seating  lit,  I  .am 
•guilty  of  a  iueaohjaf  duty,  but  .there  is  mo  damage 
done,  sunless  ihe  ihcows  it  away  because  he  knows 
.of  my  jhavrng  poisoned  it,  >in  vwhich  case  I  >have 
caused  the  waste  iof  so  much  ifood,  which  .is  a 
damage.  To  constitute  .a  crime,  however,  damage 
is  not  always  necessary.  It  may  -he  enough  ihat  a 
vaommand  of  the  sovereign  is  ^wilfully  or  negligently 
disobeyed,  whether  any -bad  results  ensue  or  .-not. 

,759.  ftor  buemeh  of  idUty  to  all  (any  one  injured 
may  sue.—ika.  the  case  1  of  duties  iwhose  title  consists 
ef  something  in  i.the  circumstances  of  (the  :par±y 
..subject  to  ithe  duty,  rthat  is,  duties  of  ;all  :or  iol 
persons  an  :a  ^particular  situation  to  all,  the  general 
rule  is  that  every  one  is  injured  :by  ithe  breach  (ol 
ihe  duty,  and  therefore  any  tone  iwho  suffers 
damage,  not  too  remote,  by  the  unlawful  act  may 
sue.for.it.  -     - 

760.  But  the  right  to  sue  is  sometimes  restrict* 
ed- — But  the  sovereign  may,  ,and  sometimes  does, 
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command  or  forbid  the  doing  of  an  act  and  reserve 
to  himself  alone  the  right  to  inflict  the  sanction  it 
the  injunction  is  disregarded.  In  such  a  case  the 
omission  or  commission  of  the  act  may  be  a  crime, 
but  is  not  a '  civil  injury.  The  intention  of  the 
sovereign  to  so  restrict  the  remedy  for  a  breach  of 
duty  may  be  expressed  in  the  law  creating  the 
duty  or  implied  from  circumstances,  particularly 
from  the  apparent  object  of  the  law,  or,  as  is  often 
the  case,  from  the  fact  that  the  duty  was  not 
imposed  directly  by  the  sovereign  or  the  highest 
legislative  body,  but  by  some  subordinate  legisla- 
ture as  the  common  council  of  a  city.  In  Hume  v. 
Sprague  (a)  the  defendant  omitted  to  remove  the 
snow  frqm  the  sidewalk  in  front  of  her- premises  in 
the  city  of  Providence,  R.I.,  as  she  was  required  to 
do  by  a  city  ordinance,  which  imposed  a  penalty 
for  non-compliance.  The  plaintiff  slipped  on  the 
snow,  fell  and  suffered  a  severe  hurt.  The  court, 
after  a  careful  consideration  of  the  authorities 
held  that  the  defendant  was  not  liable  to  the 
plaintiff  in  a  civil  suit ;  that  the  only  sanction 
which  could  b«  inflicted  was  the  penalty  named 
in  the  ordinance. 

761.  When  the  title  to  the  duty  is  in  the  circum- 
stances of  the  other  party  he  alone  can  sue. — But 
when  the  title  to  the  duty  is  found  in  the  circum- 
stances of  the  subject  of  the  corresponding  right, 
that  is,  when  the  duty  is  a  duty  of  all  to  persons  in 
particular  situations  or  of  persons  in  particular 
situations  to  each  other,  no  one  is  injured  by  a 
mere  violation  of  the  duty  but  the  person  in  whose 
circumstances  the  title  is  found  :  and  he  alone  can 


(«)    12  Am,  Law  Rev.  190. 
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sue.  This  is  well  exemplified  in  the  case  01 
contract  duties.  No  one  can  sue  for  a  breach  of 
a  contract  but  the  other  party  to  it.  If  A.  agrees 
to  build  a  house  for  B.  and  finish  it  within  a  year, 
and  B.  in  turn  agrees  with  C.  to  let  the  house  to 
him  when  finished,  and  A.  does  not  finish  it  within 
the  year,  so  that  C.  is  put  to  loss  and  inconvenience 
in  finding  another  house  ;  C,  although  he  has  sus- 
tained damage  by  A.'s  breach  of  contract,  can  not 
sue  him.  No  one  but  B.  can  sue.  It  is  this  prin- 
ciple that  the  rule  prevailing  in  England  as  to 
negligent  breach  of  contract,  which  was  applied 
in  the  case  of  Collis  v.  Selden  mentioned  in  section 
701  is  founded. 

But  in  that  decision  the  fact  is  overlooked  that 
the  same  act  may  be  a  violation  of  several  distinct 
duties.  Thus  if  A.  commits  an  assault  and  battery 
on  B.'s  wife,  he  is  guilty  of  a  breach  of  a  duty 
owed  to  all  persons  in  B.'s  particular  situation, 
the  situation  of  husband,  for  which  B.  can  sue 
him,  and  also  of  the  general  duty  due  to  all  not 
to  interfere  with  another's  person,  for  which  the 
wife  may  sue. 

762.  Rule  as  to  remoteness  of  damages. — This 
rule,  that  where  the  title  to  the  duty  is  found  in  the 
circumstances  of  the  person  who  is  the  subject  of 
the  corresponding  right,  he  alone  can  sue  for  a 
breach  of  the  duty,  is  closely  connected  with  the 
rule  as  to  remoteness  of  damages.  ,  Thus  damages 
suffered  by  one  who  was  not  a  party  to  a  contract 
from  a  non-performance  of  it  would  usually  be  held 
too  remote  to  form  the  ground  of  an  action.  I  am 
not  sure  but  that  the  rule  •  might  be  laid  <lown 
generally  that  any  person  suffering  damage,  not 
remote,  from  another's  breach  of  duty  could  sue 
for  it,  and  the  exceptions,  apart  from  the  cases 
where  the  sovereign  reserves  to  himself  the  right  to 
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inffict'thesa-nctiott',  Be  redtfced  tb>  mere  rules  3s  to; 
the-  nearness-  or  remoteness  of  daawagesi(tt)' 

76*3*.  Damage: — The  question'  next  arises*  what 
is  meant  by-  damage?  fe  general-'  the  legall  use 
oF  the'  word1  agrees  with  the  popular-'  use,  ands 
includes  any  harm'  done  to  person*  property- or 
reputation,  or  any  pecuniary  loss:  or  personal 
inconvenience  or  discomfort:  f 'Buf  this-:  agreement; 
is  not-  perfect'.  P  now  proceed  bo  note-  the*  points' 
of  difference;  mentioning  first1  some  cases'  of 
damage  in1  faet  which  the  law  refuses-  to*  recog- 
nize -as* such,  and  afterwards  cases  where  the  law 
presumes  damage  though  none  nra-y-'im  fact:  exist; 

764.  Damage  not  recognized  by  law*  r.  Un- 
founded' smtfr. — The*  trouble  and'  expense  ta>which 
one  is'  put  in  defending-  aj  groundless -suit  brought 
against*  him  are  not  regarded' as-  legally  damage. 
A  reason  fbr  this- often  given  irr  the  books  is  that! 
the1  costs-  which-  a-  successful  defendant  recovers' 
are  supposed  to' be  afull.compeTrsationfbr  alhthe 
harm  done  him.  This--  may;  serve  as-  a<  technical 
reason;  it1  is  quite  as-good;as;a'great  many- technical- 
reasons  that  are  found  in  the  books.  But  lawyers 
andnearly  every'laynrff-mthat-has-been  unfortunate 
enough  to'  get-  involved  in  aj  suit  know  that' the 
costs'  recovered  are-  usually  far  'from-  compensating1 
the  victorious' party  for  the  expense  of  hissvictOry. 
The- real' reason  is  probably  the  fear  of  endless- 
litigation  if  every  unsuccessful  law-  suit  could-  be 
made  by  irritated   litigants-  a   ground'  fear-'  farther- 


(a).  No  action  lies  where,  the  injuria  arid  damnum  are  not  usually 
Iranr}- in  i  sequence;-  unless  it  cte-showir>that'.the*defenciant"'knew>  or  Ha* 
reasoj-ra'rte  means'.of  :  knowing'  that *conssr|uences; , net  usnally  resulting 
from  the.  act.  were,  by  reason  of  some  existim;  cause,  likely  to  inter- 
vene so  as  to  cause-damage  to  a  third  person. 

Sharp  tr.  PintrflliV..  R„  7'C-  P.  ?08.- 
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proceedings ;  fori  contrary  to  the  opinion'  env 
tertained'even  bymany  persons- who  ought  tcr>know 
better,  it  is  the  settled  pcliGy  of  the  law  ftp 
discourage  needless,  litigation;  Interest  reipubliae 
utr  sit  finis  litittm1:  But  these  considerations;  dcf>  not 
apply  when  the  suit  is.  brought  maliciously  and? 
without!  probable  cause,  and  accordingly  immany 
places  the  bringing  such  a  suit  has-  been- made  am 
actionable  wronghy  statute; 

765,  2.  Some-  losses  of  good  name'.^-The  mere: 
loss  of  good  name  or  annoyance  which- befalls- a 
person,  through  the  publication'  of  verbal  slanders 
against  him  does  not  constitute  legal  damage, 
unless  his  reputation  in  Gertain  specified'1  respects  is 
impugned.  To  be  accused  of  having  comitted:  an 
indictable  crime  (a)  or  of  having'  a  contagious- 
disease  or  of  being  guilty  of  carelessness*  in- 
competence' or'  improper  conduct  in  one's  office, 
professon  or  trade  is  regarded  by  the  law.  as- 
damaging:  In  such  cases  no  proof-  of  farther 
damage is-requiredi.  Words  containing  such-charges; 
are  saidtb  be-actionable  per  se.  BiitJin  other  cases 
of  slander  the  plaintiff  can  not  recover  without, 
showing  that  he  has-  suffered-  some  other  special.1 
damage,  beyond  what  may  be  implied  from  the 
mere  utterance  of  the  words-;  Thus- to  say' of  a* 
man  that  he  is-a  blackguard;  a  scoundrel,  a  swindler; 
or  a  rogue* is  not  actionable  ;  the  law^  presumes1  that! 
no'damage  was  done.  But  if  in-  consequence  the 
slandered  person  loses  or  rails  to  get-  a  situation; 


(a)  A.  crime   that    may  be- prosecuted 'by    the   peculiar  form   oi 
procedure  known  as  an  indictment. 


1  It  is  for  the  interest  of  the'  state  that'  there  shoaM  be-  an  end  of 
ia\v  suits. 
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there  is  special  damage.  So  at  common  law,  by 
which  simple  fornication  was  not  a  crime,  to  falsely 
accuse  an  unmarried  woman  of  unchastity  was  not 
actionable,  no  damage  being  supposed  to  be  done. 
But  if  she  were  engaged  to  be  married,  and  the 
man,  believing  the  reports,  refused  to  marry  her, 
this  was  a  damage.  But  by  statute  in  most  places 
such  vile  slanders  are  now  actionable  per  se. 

However,  the  loss  of  the  society,  esteem  or 
attention  of  friends,  or  by  a  married  woman  of  her 
husband's  society  and  conjugal  attentions,  are  not 
sufficient  damage  to  make  slanderous  words 
actionable,  (a) 

766.  3.  Offenses  to  private  tastes. — Offenses  to 
tastes  and  feelings  peculiar  to  the  individual  or  not 
shared  by  persons  in  general,  do  not  constitute 
legal  damage,  for  instance,  offenses  to  over  refined, 
or  even  exceptionally  refined,  or  fastidious  tastes 
or  fancies.  In  Walter  v.  Self,  (b)  which  was  a  suit 
for  an  injunction  to  prevent  the  defendant  from 
carrying  on  the  business  of  burning  bricks  in  a  place 
where  the  fumes  caused  annoyance  to  the  plaintiff, 
the  court  said,.  "  Ought  this  inconvenience  to  be 
considered  in  fact  more  than  one  of  mere  delicacy 
or  fastidiousness,  as  an  inconvenience  materially 
interfering  with  the  ordinary  comfort,  physically, 
of  human  existerice,  not  merely  according  to 
elegant  or  dainty  habits  of  living,  but  according  to 
plain  and  sober  and  simple  notions  among  the 
English  people."  ■,* 

So  in  Pennsylvania  it  was  held  that  annoyance 
to  the  plaintiff  caused  by  the  defendants,  a  horse 
railroad  company,  running  their  street  cars  by  the 
church  which  he  attended  on  Sunday  and  thereby 

{a)  Allsopp  v.  Allsopji,  Hurls.  &  Norm.  534. 
(/>)  4DeG.  &S.  315. 
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making  a  noise  which  disturbed  his  religious 
meditations  was  not  legal  damage,  (a)  Any 
deprivation  that  is  merely  "  spiritual"  in  its  nature 
usually  looked  at  in  this  light.  Thus  where  the 
defendant  falsely  asserted  that  the  plaintiff  had  had 
a  bastard  son,  whereby  the  plaintiff  lost  a  situation 
as  chaplain  to  a  peer,  the  loss  was  held  to  amount  to 
legal  damage,  because  the  position  had  a  temporal 
value  apart  from  its  spiritual  character. 

767.  Nominal  damages. — We  now  come  to  cases 
where  the  law  conclusively  presumes  damage, 
whether  there  is  in  fact  any  or  not.  In  these  cases 
if  no  actual  damage  has  been  done  the  plaintiff  will 
recover  what  are  called  nominal  damages,  that  is, 
some  insignificant  sum,  one  cent  or  a  farthing, 
merely  for  form's  sake.  He  may  in  some  cases, 
however,  recover  substantial  damages,  either  in  the 
way  of  vindictive  damages  or  as  a  solatium  for  his 
wounded  feelings,  as  in  the  case  of  a  person  unjustly 
deprived  of  his  right  to  vote  at  an  election. 

768.  Damage  presumed.  1.  Interference  with  the 
object  of  a  right  in  rem. — Any  direct  interference 
with  the  object  of  a  right  in  rem  is  a  damage, 
though  no  harm  be  done.  I  have  already  given 
examples  of  this,  (b) 

769.  2.  Beginnings  of  prescription'-. — Any  act  the 
repetition  of  which,  or  the  continuance  of  the  state 
of  things  created  by  for  a  sufficient  time,  would 
give  rise  to  a  prescriptive  right  is  a  damage  to  the 
person  against  whom  the  right  would  exist. 

Thus  if  a  person  crosses  my  land  claiming  a  right 
to  do  so,  though  he  may  simply  walk  along  a  path 
and  do  no  harm  whatever,  yet  damage  is  presumed; 
because  if  he  should  continue  for  a  sufficient  time 

(«)  Sparhxwk  v.  Union  Pass.  Ry.  Co.,  54  Penn.  St.,  401. 
.'«)  §§  672,  673,  677,  67S. 
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to  exercise  a  right,  to  cross — i.e.  to  act-  as  if  He 
had  a  right— by  actually  crossing,  he  would,  as  we 
have  seen,  gain  a  right  to  cross,  an  easement,  by 
prescription,  and  thus  my  dominion  would-  be 
impaired.  In  order  to  gain  a  right  by  prescription 
the  adverse  user  must  be  uninterrupted  and 
acquiesced  in  by  the.  party  against  whom  the 
prescriptive  right  is  acquired.  In  order  to  prevent 
such  an  adverse  user  from  being  uninterrupted  and 
acquiesced  in,  it  may  be  necessary  for  the  party 
wronged  to  bring  a  suit  against  the  wrong-doer ;  or 
if  it  is  not- actually  necessary,  even  if  he  could 
interrupt  the  user  in  some  other  way,  yet-  a  suit 
might  be  the  best  way  of  determining  whether  the 
intruder  has'  the  right  which  he  claims  and  exer- 
cises. But  in  order  to  bring  a  suit  there  must  be 
not  only  a  wrongful  act  but  some  resulting  damage. 
Therefore  in  such  a  case  the  law,  by  a  betieficent 
fiction,  presumes  damage  in  order  to  enable  the 
owner  of  the  land  to  bring  the  suit.  It  may  indeed 
be  very  plausibly  said  that  in  this  case  there  is  a 
real  damage,  since  the  beginning  of  a  claim  that 
may  by  prescription  ripen  into  a  right  which  will 
impair  the  owner's  right  of  property  by  the  creation 
of  an  adverse  easement,  may  be  considered  as 
already  a  kind'  of  impairment  of  that  right. 

Most  if  not  all  of  the  cases  that  fall  under-  this 
principle  will  also  come  under  the  preceding  one. 

770.  j.  Breach  of  contract. — Any  breach  oi 
contract  is  a  legal  damage. ..  If  I  let  a  piece  of  land 
to  a  person  who  agrees  to  make  no  other  use  of  it 
than  to  pasture  a  cow  upon  it,  and  he  builds  a 
house  there,  although  the  house  would  become 
mine,  and  the  value  of  the  land  might  be  thus 
immensely  enhanced,  yet  the  building  of  the  house, 
being  in  contravention  of  the  agreement,  is  a 
damage  for  which  I  may  sue. 
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771.  4..  Interference  with  a  monopoly. — Any 
interference  with  a  monopoly  is,  a  damage  to  the 
owner  of  the  monopoly.  A  person  who  makes,  and 
sells  a  single  article  of  a  sort  on  which  I  have  a 
patent,  though  I  have  never  made  and  never  intend 
to  make  any  use  of  the  patent,  and  although  the 
privilege  is  in  fact  of  no  value  to  me,  becomes  liable 
to  me  for  at  least  nominal  damages. 

772.  5.  Being  prevented  from  doing  an  act  that 
one  has  a  right  to  do. — Being  prevented  from  doing 
an  act  which  one  has  a  right  to  do  is  also  a  damage. 
The  leading  case  on  this  subject  is,  Ashby,  v.  White, 
(a)  The  plaintiff  was  entitled  to  vote  at  an  election 
pf  a  member  of  parliament,  and  the  defendant,  one 
of  the  officers  in  charge  of  the  election,  wrongfully 
refused  to.  receive  his  vote  for  which  refusal  the  suit 
was.  brought.  It  was  contended  that  the  plaintiff 
could  not  maintain  his  action  because  he  did 
not  show  that  the  loss  of  his  vote  was  any  damage 
to  him  ;  but  this  plea  was  overruled-  it  being 
considered  that  the,  mere  deprivation  of  the  right 
wa.s.  damage  enough. 

773.  Damage  not  always  inferred  when  a  right 
is  invaded. — In  connection  with  these  cases  of 
presumed  damage  it  is  often  said,  and  has  bf en 
laid  down  by  eminent  judges,  that  any  invasipn 
of  a  right  implies  a  damage.  (&)  But  this  is 
evidently  not  true.  Every  breach  of  duty  is,  neces- 
sarily a  violation  of  the  corresponding  right ;  and 
there  are  many  breaches  qf  duty,  and  therefore 
many  invasions  of  persons'  rights,  that  do  i\Pt 
pause  any  damage,  and  where  none  is  presumed- 
If  I  carry  a  loaded  gun  or  a  can  of  nitre-glycerin 


(a)  2  Ld.  Ray.,  954- 
1  Sra.  L.  G.  284. 
(*)  Addison  on  Torts,  abr„  ed.,  y. 
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carelessly  through  a  crowded- street,  I  am  guilty 
of  a  gross  breach  of  duty,  but  if  no  actual  harm 
results  to  any  one,  no  damage  is  presumed.  The 
saying  is  merely  an  instance  of  what  often  happens 
in  law  as  well  as  in  the  kindred  sciences  of 
morals,  politics,  etc.,  of  laying  down  a  sweeping 
general  principle  to  decide  a  case  that  can  be 
decided  on  much  narrower  grounds,  (a)  Its  real 
extent  and  meaning  are  set  forth  in  the  special 
principles  just  given. 

774.  Actions  to  prevent  future  injuries. — In  a  few 
cases  actions  may  be  brought  in  anticipation  of 
damage  which  has  not  yet  occurred,  or  even  before 
there  has  been  any  breach  of  "duty.  A  suit  in 
equity  for  an  injunction  is  often  of  this  nature  ; 
the  plaintiff  prays  the  court  to  forbid  the  defendant 
from  doing  or  continuing  to  do  some  act  or 
maintain  some  condition  of  things  which  will 
certainly  or  probably  cause  damage  to  the  plaintiff 
in  the  future.  Here,  however,  the  essential  cha- 
racter of  a  civil  injury  is  not  changed.  There 
must  be  both  a  wrongful  act  and  resulting  damage, 
but  one  or  both  may  be  future  or  merely  pro- 
bable. 

775.  Who  may  sue  for  the  violation  of  inferior 
property  rights. — I  have  already  explained  that 
the  rights  which  together  make  up  dominion  or 
full  ownership  of  a  thing  are  capable  of  being 
separated  and  existing  in  different  persons.  The 
fact  of  such  separation  can  make  no  difference 
in  the  liability  of  a  person  who  does  any  damage 
to  the  thing.  Thus  if  A.  is  the  tenant  of  a 
piece  of  land  for  a  term  of  years   and  B.  is  the 


(a)  For  example  the  "glittering  generalities"  of  the  Declaration  of 
Independence  of  the  United  States,  or  of  Nfr.  Mill's  work  in  Liberty. 
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reversioner,1  and  C.  enters  on  the  land  without 
any  right  and  does  damage  there,  his  liability  is 
just  the  same  as  if  either  A.  or  B.  had  the  full 
dominion,  neither  greater  nor  less,  fie  is  liable 
to  be  mulcted  in  damages,  to  the  extent  of  the 
harm  that  he  has  done,  and  no  more.  The  only 
difference  is  that  instead  of  having  to  pay  it  all 
to  A.  or  all  to  B.,  as  he  would  have  to  do  if  either 
of  them  were  the  full  owner,  he  may  have  to  pay 
a  part  to  one  and  a  part  to  the  other  in  proportion 
as  each  is  harmed  by  his  acts.  Since,  however, 
each  may  bring  a  separate  suit  against  him  to 
recover  his  share  of  the  damages,  the  wrong-doer 
is  exposed  to  be  harassed  by  two  suits  instead 
of  one.  This  is  the  only  additional  liability,  how- 
ever, that  he  incurs  on  account  of  the  divided 
ownership.  As  a  general  rule  each  subordinate 
owner  may  sue  for  such  part  of  the  damage  as 
peculiarly  affects  him.  Thus  if,  in  the  case  put, 
C.  merely  enters  on  the  land  and  does  no  farther 
harm,  A.  alone,  whose  possession  is  interfered 
with,  has  received  damage.  To  B.'s  reversionary 
interest  no  damage  has  been  done ;  therefore  he 
has  no  ground  of  action.  If,  however,  C.  were 
to  cut  down  timber  standing  on  the  land,  this 
would  be  damage  to  B.  only,  because  the  timber 
belongs  to  the  reversioner  and  the  tenant  for 
years  (A.)  has  no  right  to  meddle  with  it.  If  C. 
were  to  pull  down  a  house  upon  the  land,  it  would 
be  a  damage  both  to  A.  and  to  B.;  to  A.  because 
he  has  the  right  of  present  possession  in  the  house, 
which  is  interfered  with,  and  to  B.  because  the 
reversion  will  be  of  less  value  to  him  when  he  comes 
into  possession,  owing  to  the  loss  of  the  house 

1  Reversion  is  the  residue  of  an  estate  left  in  the  grantor,  to  com- 
mence in  possession  after  the  determination  of  some  particular  estate 
granted  out  by  him. — Bouvier, 
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776.  Contributory  -negligence: — A  person  who  is 
injured  by  another's  breach  of'duty  will -nevertheless 
not  be  permitted  to  recover  damages  against  the 
other  if  the  ipjury  was  caused  in  part  by  his  own 
negligence  or  fault.  "  If  glass,  or  china,  or  fragile 
articles  requiring  great  care  fof  their  safe  convey- 
ance are  put  into  boxes  and  packages  and  de- 
livered to  a  carrier  to  be  carried,  and  no  notice 
is  given  to  the  latter  of  the  .peculiar  nature  of  the 
contents  of  such  packages  and-  the  additional  care 
required  for  their  safe  conveyance,  and  the  things 
are  damaged  in  the  coufse  of  the  transit,  the  carrier 
is  not  bound  to  make  good  the  damage,  as  the 
consignor  has  himself  directly  contributed  to  the 
injury."  (a)  If  an  obstruction  is  placed  in  a  highway 
by  the  defendant  and  the  plaintiff  rides  against  it . 
and  is  injured,  he  can  not  recover  any  damages  if 
it  appears  that  the  accident  was  caused  by  his  being 
drunk  or  driving  carelessly,  {b)  Negligence  of  the 
plaintiff  which  is  part  of  the  cause  of  the  accident  is 
called  contributory  negligence.  But  such  neg-- 
ligence,  or  any  default  of  the  plaintiff's,  will  hot 
prevent  him  from  recovering  damages  unless  with- 
out it  the  injury  would  not  have  occurred,  or  if  the 
defendant  could  have  avoided  the  effect  of  it  by  the 
use  of  due  care,  (c) 

77") \  Sanctions.— "The  sanctions  that  are  inflicted 
for  the  commission  of  civil  injuries  are  compensatory 

(«)  Add.  on  Torts,  abr.  fed.,  23. 

yb)  Kuthfteld  v.  Forrester,  1 1  East.,  60i 

(c)  If  the  defendant  might;  by  the  use  of  the  ordinary  care,  have 
avoided  the  consequences  of  the  plaintiff's  mere  negligence,  the  plaintifl 
is  to  recover. 

Tuff  v.  Warbian,  27.  L.  J.,  C.  P.  332.  Where  the  plaintifl  left  his  ass 
with  its  legs  tied  in  a  public  road,  and  the  defendant  drove  over  it,  and 
killed  it,  he  was  held  to  be  liable  ;  for  he  was  bound  to  drive  carefully, 
mid  'Circumspectly,  and  had  he  done  so  he  might  readily  have  avoided 
driving  over  the  ass.     {Davies  v,  Mann,  10  M,  &  W.  S49). 
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or 'executive  sanctions,  the  object  of  the  proceeding's 
in  court  being  to  do  justice  to  the  plaintiff,  either  by 
preserving  his  right  from  violation  or  reparing  the 
'wrong  done  him  as  far  as  possible,  not  to  punish 
the  defendant.  It  is  only  incidentally  that  penal 
sanctions  are  inflicted.  As  we  have  seen,  vindictive 
damages  are  sometimes  recovered  in  excess  of  the 
actual  damages. 

7.78.  Party's  state  of  mind. — No  wrong  state  of 
mind  is  necessary  to  make  a  breach  of  duty  amount 
to  a  civil  injury  for  Which  the  doer  will  be  liable  in 
ah  action  ;  except  of  course  whatever  state  of  mind, 
if  any,  is  involved  in  the  breach  of  duty  itself.  A 
wrong  state  of  mind,  in  addition  to  a  breach  of 
duty,  is  never  a  condition  precedent  to  inflicting  a 
civfli  though  it  often  is  to  a  criminal,  sanction.  It 
is  enough  that  there  is  a  breach  of  duty  followed  by 
damage  to  the  party  to  whom  the  duty  was  owed. 

*.    Division  of  Civil  Injuries. 

779.  lit  general, -^Civil  injuries  are  either  legal 
Or  equitable,  that  is,  the  acts  are  Violations,  of  either 
legal  or  equitable  duties. 

780.  Torts. — They  are  also  divided  into  breaches 
of  contract  and  torts.  The  word  tort  is  derived 
from  the  French.  It  has  an  etymology  similar  td 
that  Of  the  English  word  'wrong,  being  derived  from 
a  root  {<&)  meaning  to  twist  or  wring.  The  Word  is 
hot  usually  applied  to  equitable  injuries  ;  but  still 
it  is  sometime*  so  used,  and  for  convenience  sake 
I  shall  employ  it  to  denote  breaches  of  either  kind 
of  duty.  A  tort  is  any  civil  injury  except  a  breach 
of  a  contract  to  which  the  wrong-doer  is  a  party. 
If  A.  and  B.  have  a  contract  together  and  I  induce 


(fl)  Latin,  torpurt. 
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B.  to  break  his  contract,  B.'s  act  is  not  a  tort,  but 
my  act,  if  wrongful  at  all,  is  a  tort. 

A  tort  then  consists  of  a  breach  of  duty  followed 
by  damage  ;  and  the  names  of  the  various  kinds  of 
torts  are  derived  partly  from  the  nature  of  the  duty 
broken,  partly  from  the  nature  of  the  damage 
resulting  and  partly  from  the  party's  state  of  mind. 
The  most  important  of  these  names,  Trespass,  (&) 
Assault,  Battery,  Imprisonment,  Conversion,  (b) 
Slander,  Libel,  Malicious  Injuries,  Fraud,  I  have 
already  mentioned.  As  in  the  case  of  crimes, 
though  more  seldom,  the  same  act  may  result  in 
either  of  several  distinct  torts.      If  I  strike  at  a 

ferson  within  striking  distance  and  fail  to  hit  him( 
commit  an  assault ;  if  I  hit  him,  it  is  a  battery. 

781.  Same  act  both  a  tort  and  a  crime. — The 
same  act  may  be  both  a  tort  and  a  crime,  and  the 
offender  be  liable  to  a  double  sanction,  a  com- 
pensatory sanction  inflicted  in  a  civil  suit  by  the 
party  damaged  and  a  penal  sanction  inflicted  in  a 
criminal  prosecution  in  the  name  of  the  sovereign. 
Thus  it  is  a  principle  of  the  criminal  law  that  every 
theft  includes  a  trespass.  Libel,  too,  is  both  a  tort 
and  a  crime.  Indeed  it  is  true  of  most  crimes  that 
they  are  also  torts  ;  but  the  majority  of  torts  are 
not  crimes.  By  the  common  law,  as  I  have  said, 
prosecutions  for  crime,  though  in  the  King's  name, 
were  carried  on  by  private  persons.  In  order  to 
incite  individuals  to  do  their  duty  in  prosecuting 
criminals,  it  was  a  rule  that  if  the  crime  amounted 
to  felony  the  party  injured  was  not  allowed  to  bring 
a  civil  suit  till  he  had  first  prosecuted  for  the  crime. 

782.  Delicts. — The  word  delict  in  the  civil  law 
corresponds  nearly  to  the  word  tort,  denoting  like 
the  latter  those  civil  injuries  which  do  not  consist 

—  iii."  11     .    1 
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in  the  breach  of  a  contract  to  which  the  wrong-doer 
is  a  party.  In  the  early  Roman  law  some  acts  now 
regarded  as  also  crimes  were  merely  delicts,  such 
as  theft.  In  the  civil  law  the  commission  of  a  delict 
is  supposed  to  give  rise  to  an  obligation*  ex  delicto, 
which  is  thus,  as  has  been  said,  a  secondary  duty 
and  right. 

783.  Quasi  crimes. — There  are  a  few  wrongful 
acts  that  do  not  seem  to  be  exactly  crimes  nor  exact- 
ly civil  injuries,  but  partake  of  the  nature  of  both. 
These  I  shall  venture  to  call  quasi  crimes,  though 
they  are  not  commonly  so  called.  Sometimes  the 
law-maker  commands  or  forbids  the  doing  of  an 
act  and  imposes  a  penalty  for  non-compliance 
whether  followed  by  damage  or  not.  So  far  dis- 
obedience would  be  of  the  nature  of  a  crime.  But 
if  the  law  is  not  obeyed,  the  penalty  is  not  inflicted 
by  a  criminal  prosecution  in  the  name  of  the 
sovereign,  but  any  person,  whether  injured  or  not, 
may  bring,  either  in  his  own  name  alone  or  in  the 
joint  names  of  himself  and  the  sovereign,  a  suit  for 
the  penalty,  and  is  entitled  to  keep  the  whole  or  a 
part  of  whatever  sum  is  recovered  for  his  own 
reward.  A  person  so  suing  is  called  a  common 
informer,  and  the  proceeding  is  called  a  penal  suit. 
If  the  sovereign  is  joined  as  a  co-plaintiff  the  suit 
is  called  a  qui  tarn  action  ;  because  the  private 
plaintiff  alleges  in  his  writ  and  complaint  that  he 
sues  as  well  (qui  tarn)  for  the  sovereign  as  for 
himself. 


III.— TABLE. 

784.  Tabh  of  wrongs.— The.  following  table  will 
•how  the  principal  differences  between  crimes, 
guasi  crimes  and  civil  injuries. 
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How  prosecuted. 


State  of  mind 
necessarvi 


Sanctions. 


Cr:mes.  Quasi  Crimes.         Civil  Injuries. 


In   name  of  sov- 
ereign. 


Generally  either 
intention  or  actual 
negligence  ;  some- 
times bad  motive. 

Not  always 

necessary. 


Penal. 


In  name  of  com- 
mon informer, 
alone  or  jointly 
with  sovereign. 

Generally  either 
intention  or  negli- 

fence;   sometimes 
ad  "motive. 


Not 
nec'essary. 


Clways 


Penal;  pecuniary 
fines. 


In  name  of  party 

injured. 


None,  except 
such,  if" any,  as  is 
involyed  in  the 
breach  of  duty. 

Always  necess- 
ary. 


Compensatory  or 
executive. 


The   forms   of  procedure  are  also  different  in  the 
three  cases;  but  those  it  is  not  necessary  to  describe. 


CHAPTER  XI. 


SECONDARY  DUTIES  AND  RIGHTS. 


Synopsis. 

Sections 
I. — Rights  of  afc'tion. 

When  they  arise. 785. 

Power  to  sue 786. 

Right  to  defend 787. 

True  nature  of  rights  of  attion 788. 

H. — Duties  arising  from  judgments 789. 

III. — Duties  to  make  reparation 790 — 79J 


L— RIGHTS  OF  ACTION. 

785.  When  they  arise.— When  -a  civil  injury  has 
been  committed  the  injured  party  has  a  right  of 
action  against  the  wrong-doer ;  arid  in  like  manner 
the  perpetration  of  a  crime  or  one  of  these  offences 
that  I  have  called  quasi  crimes  gives  a  right  of 
action  to  the  prosecutor,  public  or  private,  who 
acts  in  the  name  of  the  sovereign  or  to  a  common 
infornrer.  This  right  of  action  and  the  duty  cor- 
responding to  it  are  of  course  of  a  secondary  kind. 

7S6  One  always  has  power  to  sue. — Now  any 
one  has  the  power  at  any  time  to  bring  ah  action 
against  another,  whether  there  is  any  cause  for 
it  or  not,  *The  officer  whose  duty  it  is  to  issue 
writs  is  bound  to  issue  one  whenever  applied  to  in 
the  manner  prescribed  by  law,  Without  making  any 
inquiry  into  the  justice  or  legality  of  the  plaintiff'i 
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cause;  the  officer  to  whom  a  writ  is  given  to  serve 
must  serve  and  return  it,  the  clerk  of  the  court  must 
receive  it  and  enter  it,'  and  all  the  steps  in  the 
suit  must  be  taken  at  the  plaintiff's  request  even 
though  all  the  officers  concerned  in  it  know  that 
the  suit  was  brought  maliciously  and  wholly  with- 
out cause.  If  on  the  other  hand  the  plaintiff  has 
a  good  cause  of  action,  if  he  has  really  received 
an  injury  from  the  defendant,  the  latter  may  still 
appear  and  make  his  defence  to  the  suit,  just  as 
if  he  were  guilty  of  no  wrong.  It  is  not  until 
the  verdict  and  judgment  are  rendered  that  any 
difference  appears  between  the  rights,  duties  or 
standing  in  court  of  a  party  who  has  a  good  case 
and  a  party  who  has  a  bad  one.  That  is,  either 
party,  plaintiff  or  defendant,  has  a  right  to  have 
the  machinery  of  the  court  put  in  motion  on  his 
behalf,  whether  a  wrong  has  been  done  or  not. 
This  right  therefore — which  may  in  a  sense  be 
called  a  right  of  action  or  a  right  to  sue  or  defend — 
is  a  primary  and  not  a  secondary  right.  It  is  a 
right,  or  a  group  of  rights,  against  the  officers 
of  the  court,  not  against  the  other  party ;  and  the 
duties  corresponding  to  it  are  duties  on  the  part 
of  those  officers  to  exercise  their  official  powers 
in  the  party's  service.  But  the  right  of  action 
properly  so  called,  which  is  a  secondary  right, 
against  the  other  party. 

787.  Right  to  defend. — When  a  plaintiff  has  no 
cause  of  action  against  the  defendant,  though,  as 
we  have  seen,  he  has  the  power  to  bring  an  .action 
against  him,  he  has  no  right  (against  the  defendant) 
to  do  so ;  that  is,  he  is  under  a  (primary)  duty  to 
forbear  from  suing  or  prosecuting  the  defendant, 
and  the  defendant,  on  the  other  hand  has  a  (primary) 
right  not  to  be  sued  or  prosecuted  by  the  plaintiff. 
The  sanction  of  this  duty  and  right  is  the  judgment 
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of  the  court  in  favor  of  the  defendant  and  perhaps 
compelling  the  plaintiff  to  pay  costs  ;  or  in  other 
words  the  main,  and  sometimes  the  only,  sanction 
is  the  failure  of  the  suit  or  prosecution.  This  is 
one  of  the  cases  where  a  duty  and  right  are  sanc- 
tioned by  a  nullity.  For  convenience  sake  we 
may  say,  what  is  practically  true,  that  the  right 
corresponding  to  the  plaintiff's  duty  not  to  sue 
is  the  defendant's  right  to  defend,  and  that  this 
correllative  duty  and  right  are  sanctioned  by  the 
judgment  which  announces  and  constitutes  the 
failure  of  the  suit  and  the  success  of  the  defence. 

788.  True  nature  of  rights  of  action. — But  when 
a  wrong  has  been  done,  this  primary  duty  and  right 
cease  to  exist  and  instead  of  them  the  plaintiff  has  a 
secondary  right  to  sue  and  the  defendant  comes 
under  a  corresponding  duty  not  to  prevent  him  from 
suing,  i.e.  not  to  defend  the  suit ;  and  this  duty  and 
right  are  sanctioned  by  the  judgment  which  in  this 
case  announces  and  constitutes  the  success  of  the  suit 
and  the  failure  of  the  defence.  This  duty  of  the 
defendant's  not  to  defend,  like  the  duty  of  the 
plaintiff  not  to  sue  when  he  has  no  cause  of  action, 
is  sanctioned  by  a  nullity. 

This  seems  to  me  to  be  the  nature  of  the 
secondary  right  called  a  right  of  action  and  of  the 
duty  and  sanction  corresponding  to  it. 


II.— DUTIES  ARISING  FROM 
JUDGMENTS. 


789.  These  are  secondary  duties. — It  often 
happens  that  a  judgment  of  the  court  is  something 
more  than  a  nullity.    It  is  commonly  a  command 


$?8  FIRST  PRINCIPLES  OF  LAW.     |§  79O-791 

to  the  defeated  party  to  pay  money  to  or  do  some 
other  act  for  the  victor.  The  duties,  created  by  such 
a  command  must  be  considered  also  as  secondary 
duties,  because  they  grow,  though  indirectly,  out  of 
breach  of  primary  duties. 


III.— DUTIES  TO  MAKE  REPARATION. 


790.  No  such  duty. — I  think  that  there  are  no 
other  secondary  duties  than  the  two  sorts  above 
named;  but  many  writers  on  law  mention  still  a 
third  kind  qf  secondary  duties,  namely,  duties  to 
make  reparation,  or  even  a  fourth  kind,  duties  to 
suffer  punishment,  corresponding  respectively  to 
rights  of  the  injured  party  to  have  reparation  or  to 
inflict  punishment.  Unless,  I  ,  am  mistaken,  the 
obligations  ex  delicto  of  the  civil  law  have  usually 
been  looked  upon  as  duties  or  rights,  of  this  sort,  to 
make  or  receive  reparation  or  to  suffer  or  inflict 
punishment. 

791.  Objections.  1.  The,  only,,  duty  of  this  sort  is 
that  created  by  the  judgment. T+Yi rhile  I  will  not  deny 
that  there  may  be  a  moral  duty  resting  on  the  doer 
of  a  wrong  to  make  reparation  for  it,  or  even  a  duty, 
corresponding  to  a  right  in  some  other  person  to 
inflict  punishment,  I  can  not  but  think  that  the 
similar  legal  duties  are  quite  imaginary ;  for  the 
following  reasons  : 

1.  The  legal  duty  to  make  compensation  or  to 
suffer  punishment  seems  to  arise  merely  from  the 
judgment  of  the  court,  and  therefore  not  to  exist 
before  it.  This  is  palpably  true  of  the  duty  to  suffer 
punishment.  No  man  who  has  committed  a  mqrder 
is  under  any  legal  duty  to  be  hanged  until  he  has 
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been  tried  and,  condemned.  In  many  cases,  of  crime 
there  are  several  different  punishments  appointed,  it 
being  left  to  the  judge's,  discretion  to  say  which 
shall  be  inflicted,  whether  the  culprit  shall  be  fined 
or  imprisoned  or  both.  Now  surely  it  can  not  b,e 
the  duty  of  a  person  who  has  committed  a  crime  to 
suffer  one  punishment  when  the  court  may  after- 
wards see  fit  to  inflict  a  very  different  one.  As  soon 
as  the  court  has  sentenced  him  to  be  imprisoned  it 
is  his  duty  to  submit  to  the  punishment ;  but  he 
lias  no  such  duty  beforehand.  Indeed  the  law 
would  justify  him  in  defending  himself  against  any 
such,  infliction  even,  to  the  exte.nt  of  taking  the  life 
of  any  one  who  should  forcibly  imprison  him,  if 
necessary,  (a)  The  same  is  true  of  civil  injuries. 
If  I  trespass  on  my  neighbor's  land  or  slander  his 
good  name  or  defraud  him,  I  am  not  legally  bound 
to  make;  him  any  reparation  till  he  has  sued  me  and 
got  judgment  against  me.  The  very  amount  that 
I  must  pay  is  not  known,  till  the  verdict  fixes  it.  In 
the  mean  time  the  only  duty  to  him  that  I  am  under 
is  the  duty  corresponding  to,  his  right  of  action,  not 
to  defend  the  suit.  The  duty  to  make  reparation  is 
created,  if  it  exists  at  all,  by  the  judgment.  If  he 
never  sues  me,  I  am  never  under  any  legal  oblig- 
ation to  make  any  kind  of  reparation. 

792.  2.  Such  a  duty  is  unnecessarjf.-^-The,  notion 
of  a  duty  to  make  reparation  is  entirely  unnecessary. 
When  a  primary  duty  is  violated  a  right  of  action 
at  once  springs,  up.  An  action  may  be  brought, 
the  sanction  inflicted  and  justice  done.     The  sanc- 


(«)  I  do  not  of  course  mean  to  say  that  he  could  not  be  arrested  for 
the  crime  and  held  to  await  trial,  and,  if  he  could  not  find  bail,  kept  in 
jail  for  safety.  Bgt  this  is  not  imprisonment  as  punishment  fpr  hi? 
?rjme. 
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tion  is  the  sanction  of  the  primary  duty,  the 
punishment  or  the  reparation  are  for  the  breach 
of  that  duty,  or  the  court  will  order  the  act  called 
for  by  that  duty  to  be  performed  in  specie.  There 
is  no  need  for  the  insertion  of  a  new  secondary 
duty  between  the  primary  duty  and  its  sanction. 

793-  3-  There  is  no  sanction  for  such  a  ditty. — It 
is  essential  to  the  notion  of  a  duty  that  it  should 
be  followed  by  a  sanction  ;  whether  the  duty  is 
primary  or  secondary  makes  ho  difference  in  this  res- 
pect. If  I,  for  instance,  commit  a  civil  injury,  say  a 
trespass,  I  am  liable  to  a  sanction  in  respect  of 
that  breach  of  duty:  But  if  I  also  come  under 
a  new  duty  to  make  reparation,  it  can  only  be  a 
duty  to  make  reparation  immediately  or  at  least 
whenever  I  am  requested  to  do  so,  and  every 
day  that  I  delay  to  make  reparation  or  every 
time  that  I  refuse  or  neglect  to  do  so  on  being 
requested,  I  am  guilty  of  another  breach  of  duty 
and  therefore  ought  to  become  liable  to  another 
sanction  and  perhaps  also  come  under  still  another 
duty  to  make  reparation  for  my  failure  to  make 
reparation  previously.  In  this  way  a  wrong-doer 
would  go  on  piling  up  new  duties  to  make  repara- 
tion and  becoming  liable  to  new  sanctions  in  a 
constant  ratio  daily  or  on  each  demand  But  in 
fact  only  one  sanction  is  inflicted,  and  that  is 
always  looked  on  as  the  sanction  of  the  original 
duty.  In  the  case  of  breaches  of  contract  interest 
on  the  sum  which  should  or  would  have  been 
received  by  the  plaintiff  had  the  contract  been 
carried  out  is  usually  allowed  him  against  the 
defendant.  But  this  is  by  way  of  damages  for 
the  original  breach,  and  is  not  given  in  cases  of 
tort.  The  imaginary  duties  to  make  compensation 
and  to  suffer  punishment,  therefore,  have  no  sanc- 
tions, and  hence  are  not  duties  at  all- 


CHAPTER   II. 


THE  ARRANGEMENT  OF  THE  LAW. 


Synopsis. 


Sections. 


I.— General  divisfons. 

1.  Law  of  persons  and  law  of  things 794. 

2.  PutjUc  and  private  law. 

In  general.     795. 

Constitutional  law.       . .     .'. 796. 

3.  Civil  and  criminal  law . .      . .  797. 

II. — Arrangements  of  different  systems  <#£$? 798. 

(For  more  full  analysis  see  James  in  §  876.) 

1.  The  Roman  law * . .'    '. .     . .  799 — 83*. 

2.  Thejnq4ernc|yflla,y.. '.     ..  833—837. 

3.  TheEnghshlaw.    BJajjkslpne's arrangement.  £38—858. 

4.  A  theoretical  arrangement    .'.     ..     ..  Sig—prf. 

'  The  basis  and  general  plan  of  ar- 
rangement. . .     .' £sS-^&59. 

The  termj'nplo.gy  of  the  la/w  of 

property.     .'.     ..".'.     .'."'   ..  866—367. 

fll^Analjrtical  taHeS  ':."  ''. ..     ..  877. 


Including  - 


I.— GENERAL  DIVISIONS. 
1.    Law  of  persons  and  law  of  things. 


704.  Nature  of  the  distinctipn. — There  is  a$  o)4 
and  famous  diyisipji  of  the  law  injto  the  "  Laiw  ai 
Persons  "  and , the  "Law  of  Things."     These ier^jp, 
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are  unfortunately  chosen.  All  law  is  addressed 
to  persons,  and  all  the  duties  and  rights  created 
by  law  necessarily  have  persons  for  their  subjects, 
On  the  other  hand,  no  small  portion  of  the  Law 
of  Persons  relates  to  duties  and  rights  which  have 
things  for  their  objects.  Nevertheless  the  distinc- 
tion which  is  obscurely  indicated  by  the  above 
mentioned  designations  is  of  the  utmost  impor- 
tance. The  Law  of  Things  is  that  part  of  the 
law  which  relates  to  duties  and  rights  in  general 
without  regard  to  the  condition  of  the  subject,  or 
it  is  that  part  of  the  law  which  relates  to  duties  and 
rights  on  the  assumption  that  any  person  can  be 
the  subject  of  any  kind  of  a  duty  or  right.  The 
Law  of  Persons,  on  the  other  hand,  is  concerned 
with  the  special  duties  and  rights  of  particular 
classes  of  persons.  It  relates  to  status  and  the  repre- 
sentation of  one  person  by  another  artificial  persons, 
etc.  For  example,  the  general  rules  regulating  the 
making  of  contracts,  e.g.  the  rules  as  to  the  neces- 
sity of  an  assent  to  the  same  thing  by  both  parties, 
the- distinction  between  specialties  and  simple  con- 
tracts and  the  requirement  of  a  consideration  to 
support- the  latter,  all  belong  to  the  Law  of  Things  ; 
they  apply  equally  to  contracts  made  by  alL  sorts 
of  persons  But  the  rule  that  a  married  woman  or 
an  infant  can  only  make  contracts  in  certain  special 
cases,  or  the  rules  limiting  the  right  of  contracting 
by  a  trustee  with  his*  cestui  que  trust  belong  to  the 
Law  of  Persons,  because  they  only  apply  to  con- 
tracts made  by  those  particular  classes  of  persons. 
So  the  distinctions  between  a  fee  simple  and  a 
leasehold  and  between  real  and  personal  property 
belong  to  the  Law  of  Things,  not  depending  at.  all 
on  the  condition  of  the  proprietor ;  but  the  laws 
which  regulate  the  mutual  rights  of  husband  and 
ivife  in   each  other's    property   or   which   in    some 
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jurisdictions  limit  the  power  of  corporations  to. own 
real  property,  are  a  part  of  the  Law  of  Persons.  The 
Law  of  Things  is  also  by  some  writers  called  the 
"  Law  of  Equal  Rights  "  because  it  takes  no  notice 
of  those  peculiarities  in  the  conditions  of  persons 
which  differentiate  their  duties  and  rights ;  and  the 
Law  of  Persons  has  been  called  the  "Law  ol 
Unequal  Rights,"  because  it  is  concerned  solely 
with  those  peculiarities.  We  may  also  speak  of 
them  as  the  "  Law  of  Duties  and  Rights  in  General " 
and  the  "  Law  of  the  Duties  and  Rights  of  Particu- 
lar Classes  of  Persons."  We  have  already  noticed 
the  vagueness  of  meaning  of  the  word  "class."  The 
only  classes  whose  peculiar  duties  and  rights  make 
up  the  Law  of  Persons  are  those  whose  importance 
is  such  as  to  erect  them  into  recognized  "conditions," 
together  with  such  of  the  quasi  status  as  it  is  found 
more  convenient  to  treat  of  apart.  Thus  the  law 
relating  to  the  duties  and  rights  of  agents,  the  law 
of  agency,  is  sometimes  treated  separately,  as  being 
the  law  of  a  particular  class,  in  which  case  it  is 
regarded  as  forming  a  portion  of  the  Law  of  Per- 
sons, and  sometimes  in  connection  with  the  general 
subjects  of  contracts,  torts,  property,  etc.,  when  it 
is  classed  with  the  Law  of  Things.  Mr.  Austin 
suggests  treating  traders  as  a  separate  class,  the 
rules  relating  to  which  should  form  a  part  of  the 
Law  of  Persons  ;  but  I  do  not  know  that  this  has 
ever  been  done.  It  seems  to  depend  chiefly  on 
considerations  of  convenience  whether  the  law 
relating  to  any  particular  quasi  status  shall  be 
placed  in  the  Law  of  Things  or  the  Law  of  Persons. 

2.    Public  and  private  law. 

795.     Nature  of  the  distinction. — Another  very 
common    division  is  into  Public  Law  and  Private 
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Law.  There  has  never  been  any  agreement  amojng 
writers  on  jurisprudence  as  to  exactly  wbece  t&e 
line  -should  fee  4rawn  between  these  two.  .Inter- 
national law,  which,  as  we  have  seen,  is  no<pa*£pf 
m'uni'dpal  »law  at  all,  is  generally  included  |in  i^bUe 
Law.  But  .even  4:his  -  Iruns  into  ..  Private  iLaw  in 
many  -points,  as,  for.  instance,  when  a  question,  of 
the  right  of  a  per-som  to  inherit  property  turns 
on  the  .question  -of  the  validity  of  the  marria!g# 
of  h*s  father  and  another,  .which  was  juadfi  an  3 
foreign  country  in  -such  a  .manner  /that,'  ihoiagh 
valM  -under  the  laws  of  the  country  where  made,  it 
would  not  have  been  valid  if  so  made  in  the  parties' 
own  county.  Mr.  Austin  has  deary  shown  ,(p)  the 
dSI&oul-ty  .of  drawing  a  .distinction  ^between  the  two 
kinds  <of 'law  suij&cisntily  accurate  for  scieniafic  par- 
poses  ^though  it  is  occasionally  conveni&nt  to  use 
the  words  \Rublk  and  Priv-ate  Law  in  a  r.pjigh 
popular  sense),  -and  that  publae"  law,  so  ca^ed,  is 
real'lya  portion  of  (the  Law  ef  flPecsons.  Thus  the 
law  regulating  titae  ^poweiis  and  jdnties  of  ipublic 
officers,  whidh  -'is  always  reckoned  a  part  iof  "fiuibUe 
Law,  .obviously .  belongs  to  the  Law  of  J?£r£Ofla& 
So  -do  the  law*  as  (to  eitizenship,  ithe  right  ,oA 
■suffrage,  pubKg  health,  ^.taxation,  etc..  These  ail 
4ave  effect  only  by  .creating  duties  aaxd  rights  for 
-particular  .classes  .of  persons  *(&).. 

■f<^>.  Constitutional  law. — /Efaat  jaontioa  of  Pujbjjc 
Law  which  4«la|tes  to  the  form  .of  the  government, 
whether  it  shall  be  a  ..republic,  .an  aristoersaey,  a 
-monarchy,  &U.,  and  which  Jfixes    tike    titles .  i&nd 


(a)  Anst.  Jur.,  Led.  XLTV.         . 
li)  IJoJlawl's  Jairispradfince.Ch.fl. 

Public  law  is  the  state-law,  while  Privatejaw  is  'the  dan  custom. 

tieaim's  Aryan JHonseholcliCh.  IS- 
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functions  of  the  more  important  public  officers, 
is  called  Constitutional  La-w.-  But  in  the  United 
States  the  name  Constitutionaf  Law,  though  it 
sometimes  has  the  meaning  just-  given,  i®  usually 
applied  to  the  written  law"  contained*  in  the  con- 
stitutions of  ihe  United  States  and  the  several 
states  and  the  tin-written  law  -  which  exists  in  the 
shape- of  judicial  interpretation  of  the  constitutions. 


3.    Civil  and  criminal  law 

70.  NaMte  of  thi  distinction.— -Still  afTot-lbtf 
division  of  the  Mw  is  into1  Civil  and  Criminal.  The 
latter  oonsrsts-  of  all  that  potikffi  of  the  law  which 
has-  t6  do  with  crimes  ;  what  acte  are  crimes,  tYmlf- 
punishments,  and  the  criminal  cotiffts  and  otftet 
legal  machinery  for  inflicting  panfehWeSlrtl.  Tne 
rest  of  the  law  is  called  civil. 


II.— ARRANGEMENTS  OP  DIFFERENT 

MS  OF 


Arrangements  to  Be  explained.— It  onfy  re 
mafris  to  explain  the  arrangemenf  of  the  law  actually 
adopted  in  the  Roman,  the  modern  civil  anctthi- 
English  faw,  and  to  compare  these  with  wha} 
see'rWs  fo  me  a  philosophical  arrangemenf.' 
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i.    Arrangement  of  the  Roman  law. 

799.  Division  into  public  and  private. — The 
Roman  lawyers  divided  the  whole  law  into  Public 
and  Private.  This  was  the  most  general,  and  im- 
portant distinction  recognized  in  their  system. 
Public  Law  comprised,  besides  what  little  inter- 
national law  then  existed,  the  law  relating  to  the 
titles,  powers  and  duties  of  public  officers,  the 
public  religion,  the  organization  and  jurisdiction 
of  courts,  crimes  and  corporations.  Of  these  sub- 
jects, crimes  belongs  properly  to  the  Law  oi 
Things,  in  the  sense  of  that  title  which  I  have 
already  explained,  and  the  rest  to  the  Law  of 
Persons.  In  explaining  the  arrangement  of  the 
Private  Law  I  shall  follow  in  the  main  the  Insti- 
tutes of  Justinian. 

800.  Jus  naturale. — The  distinction  between  the 
Quiritarian  iaw  and  the  jus  gentium  I  have  already 
spoken  of.  Some  of  the  Roman  writers  recognized 
a  law  of  nature  (jus  naturale)  as  a  third  kind  of 
law,  and  this  latter  they  confounded  with  the 
physical  laws  of  nature,  which,  as  we  have  seen, 
are  not  laws  at  all  in  the  juridical  sense.  Their 
conception  of  the  law  of  nature,  when  it  was 
regarded  as  not  identical  with  the  jus  gentium, 
was  entirely  wanting  in  definiteness.  So  far  as 
it  had  any  meaning  at  all  it  seems  to  have  been 
merely  a  high  sounding  name  for  the  moral  ideas 
generally  prevalent  in  the  community  or  among 
the  members  of  the  sect  or  school  of  thinkers 
to  which  the  particular  writer  who  used  the  term 
happened  to  belong. 

801.  Divisions  of  private  lavt/^ — The  Private  Law 
was  divided  into  three  heads :  Persons  (De  j>er- 
sonis),  Things  (De  rebus)  and  Actions  (De  action- 
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ibus).  The  first  two  corresponded  roughly  to  the 
Law  of  Persons  and  the  Law  of  Things  in  the 
sense  already  explained,  except  such  parts  as  were 
placed  in  the  public  law  ;  but  they  did  not  include 
the  greater  'part  of  adjective  law  which  fell  under 
the  third  class  of  Actions. 

802.  Tria  capita. — The  subject  of  Persons  occu- 
pies the  first  book  of  the  Institutes.  In  it  are 
described  the  three  most  important  status,  which 
were  called  the  tria  capita,  namely,  liberty  (libertas), 
citizenship  (civitas),  and  what  was  called  familia. 

803.  Liberty. — As  to  liberty,  persons  were  free 
(liberi),  freedmen  (liber  lini)  or  slaves  (servi).  The 
■status  of  a  freeman,  of  course,  did  not  call  for 
special  discussion,  so  that  it  was  necessary  only 
to  explain  the  disabilities  peculiar  to  freedmen 
and  slaves. 

804.  Citizenship. — As  to  citizenship,  persons 
were  Roman  citizens  (cives  Romani)  or  aliens  (alieni) 
or  had  some  one  of  those  intermediate  positions  of 
subject  or  ally  which  the  Roman  state  conferred  or 
forced  on  its  neighbors.  This  subject,  however,  was 
only  slightly  treated  of  under  Private  Law:  it  be- 
longed chiefly  to  Public  Law. 

805.  Persons  sui  and  alieni  juris.— -Lastly,  all 
persons  were  either  sui  juris,  having  an  independ- 
ent legal  existence,  not  being  under  the  power  of 
another,  or  alieni  juris,  ■  under  another's  power. 
The  being  sui  or  alieni  juris  usually  depended  on 
the  person's  connection  with  an  agnatic  family,  and 
hence  his  status  in  this  respect  was  called  familia. 
One  who  was  sui  juris  was  called  pater  or  mater 
familias,'  phrases  that  did  not  denote  necessarily 
that  the  party  was  the  head  of  a  family,  but  merely, 
in  the  case  of  a  man,  the  capacity  of  being  such. 
-8067-  -Persons  alieni  juris. ^-The  Institutes  treat 

.first  of  persons  alieni  juris  ;  how  they  became  so, 
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that  is,  how  the  power  {potestas  mantis)  of  the  head 
of  a  family  arose ;  and  ho'w  they  ceased  to  be  so, 
that,  is,  how  such  power  came  to  an  end. 

Here  fell  to  be  considered  the  subjects,  oi 
marriage,  how  it  was  made  and  who  might  lawfully 
marry,  of  children,  the  distinction  between-legitimate 
and,  illegitimate,  arid  how"  the -latter  Couhi  be 
legitimated,  and  of  adoption.^  or  the  putting  a 
person  artificially  into  the  position  0f  a  Child.  Also 
Various  ways  Were  mentioned  in  which'  the  power,  of 
the  father  caSfne  to  an  end-  It  will  be  noticed  that 
the  important  subject  of  the  family  arid  family 
relations  was  treated  of  in  the  law  of,  Person's  only 
in  this  incidental  manner,!  only  so  far  as  was  ne- 
cessary to,  explain  the  nature  and  limits  of  the 
power  of  the  head:  of  the  family,  {a) 

807.  Loss  of  status. — A  loss  of  status  was  called 
capitis  dimiputioi  Of  this  there  Were  three  degrees, 
inaqhriai  wjhere  the  person  lost  his  personal  freedom, 
and  with  it  necessarily  citizenship  and  membership 
in  an  agnatic  family,  if  he1  had  before  possessed 
these,-  because  these  could  only  exist;  in  a  free-man, 
media f  where  he  lost  his  citizenship  and  familia 
but  remained  personally  free,;  and  minima  where  he 
lost  merely  his  femily  connection,-  of  become 
subject  to  power. 

808.  Persons  sui  juris.  Guai>$fciitskip.—Ql 
persons,  sui  juris  the  Institutes'  speak  particularly 
only  of  certain'  classes,  namely,!  those  who"  were 
under  guardianship  (tute/a,cwdtio);  such  as  children, 
madmeny  women,  etc.,  the  others  requiring,  no 
special  notice.  Guardians  Were  Of  two  kinds,-  tutors 
{tutores)  appointed  over  persons  under  the  age.  of 
puberty  (fourteen  years  for  males;  twelve  for 
females,)   and   curators    (curatores)    appointed  for 

-  -   -  -  ■      '      '  -      ..---.       -  -  ■ . 

(o)  See  also  §§  808,  81& 
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persons  over  that  age  but  who  had  not  attained 
majority,  i.e.  twenty  five'  years,)  or  who  were  under 
some  other  disability  which  made'  a  guardian 
necessary.  Since"  the'  agnate  relatives  had  a  right 
to  be  tutors  in  certain  cases,  a"  description  of  the 
nature  of  agnatic  relationship  and  how  id  is  tost-  by 
capitis  diminutio  is  here  inserted  in  the  Institutes, 
though  the  subject  of  relationship  is  Ireat'ed  more  at 
large  in  another  place. 

809-  Civil  reputation.— 'Under  the  subject  of 
Persons,  too,  was  placed  the  law  relating  to  civil 
reputation,  (existimatio). 

By  certain  atcts  a  citizen,  without  actually  losing 
his  status  as  such,  was  held  to'  incur  such  infamy  as 
rendered  hirn  unfit  to'  perform  certain  of  the  more 
impbrtarit  and  honorable  duties  of  a  citizen,  such  as 
fiolding  office ;  and  from  these  he  was  excluded. 
In:  English  law  a  person  who*  has  been  convicted  b\ 
felony  is  said  to  be  infamous,  and  formerly  was ;  not 
a  competent  witness  in  any  case,  and  even  now  is 
usually  deprived  of  his  fight  to  vote  and  to1  sit  on 
juries. 

810.  The  Roman  theory  of  property* — The  subject 
of  Things  takes  up  the  secondy  third  attd  a  pairt  o' 
the  fourth  books  of  the  Institutes. 

The  Word  things  (res)  is  used  in  the  Roman  lav 
if*  a  very  peculiar  sense.  Strange  as  it  may  seerri — 
for  no  distinction  can  possibly  be?  riiore  obvious 
whew  once  attention  ha's  been  called  to  if— the 
Roman:  lawyers  totally  misunderstood  arid  in  great 
part  lost  sight  of  the  distinction  be'tween  fights  and 
things  which  are  the  objects  of  rights.  As  we 
have  already  seen,  property,  in  the  strict  sense  of 
the  wordy  is  A  complex  right  or  group  of  fights 
having  a!  thing  for  its  object.  If  the  rights  are  so 
numerous  as  to  comprise  all  the  property  fights 
that  can  be  had  in  the  thing,  the  property  ts  called 
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dominion  or  full  ownership;  if  they  comprise  only 
a  part  of  those  rights,  it  is  inferior  ownership  or 
easement.  Now  the  older  Roman  lawyers  seem 
not  to  have  had  the  conception,  of  any  inferior  pro- 
perty right,  but  only  of  full  ownership.  If  a  thing 
belonged  to  a,  person,  was  his,  he  was  the  dominus, 
the  full  owner  ;  if  not,  the  thing  was  not  his  at  all. 
The  inferior  rights  which  they  called  servitudes,  and 
which  I  have  called  rights  of  inferior  ownership  and 
easements,  as  also  the  kinds  of  inferior  ownership, 
emphyteusis,  superficies,  etc.,  which  were  introduced 
later,  and  the  right  of  the  mortgagee  or  pledgee  (jus 
pignoris)  they  looked  upon  in  a  very. curious  light. 
They  considered  such  inferior  rights  to  be  not  strict- 
ly speaking  property  rights  at  all,  but  a  kind  ol 
things,, which  they  called  "  incorporeal  things,"  and 
which,  as  they  imagined,  became  themselves  the  ob- 
jects of  true  property  rights.  Thus  supose  that 
Titius  had  a  right  of  way  across  the  field  of  Gaius. 
Speaking  accurately  we  should  say  that  Titius  had 
an  inferior  property  right  of  which  the  field  was  the 
object,  and  that  right  we  should  call  an  easement. 
But  the  Roman  lawyers  w&uld  have  said  that  Titius 
had  a  right  in  the  field  (that  is,  a  right  of  which  the 
field  was  the  object,  though  they  did  not  use  that 
expression),  which  right  was  not  a  property  right  at 
all,  but  a  peculiar  kind  of  right  called  a  servitude, 
and  that  that  servitude — the  right  of  servitude 
itself — was  an  incorporeal  thing,  in  which  Titius  had 
a  right  of  full  ownership,  or  dominion  ;  that  is,  the 
tight  of  servitude  was  the  object  of  a  right  of  pro- 
perty (dominium)  in  Titius.  Titius,  though  he  did 
not  own  the  field,  owned  the  servitude,  just  as  Gaius 
owned  the  field.  In  other  words,  the  difference  be- 
tween dominion  and  that  relation  to  a  thing  which 
I  have  called  an  inferior  property  right,  did  not  lie, 
according  to  the  theory  of  the  Roman  law,  in  the 
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natui_  and  extent  of  the  right,  but  entirely  in  the 
nature  of  its  object.  Dominion  and  property  righi 
were  synonymous  terms.  What  I  have  called  full 
ownership  was  a  right  of  property  having  a  material 
(corporeal  or  true  thing  for  its  object) ;  and  what  I 
have  called  inferior  property  was  a  property  right, 
in  its  own  nature  the  same  as  dominion,  but  having 
for  its  object  an  inferior  kind  of  right  (an  incorpore- 
al thing),  which  latter  right  in  turn  had  a  corporeal 
thing  for  its  object. 

I  do  not  know  how  so  clumsy  and  entirely  un- 
necessary a  notion  ever  got  introduced  into  the  law 
It  has  remained  as  a  fertile  source  of  confusion  and 
obscurity  to  the  present  day,  and  has  also  made  its 
way,  as  we  shall  see,  into  the  English  law. 

811.  The  description  of  property  rights  under 
Roman  law  given  in  Chapt.  VIII. — The  reader  will 
see  that  when  in  a  former  chapter  I  described  the 
distinctions  between  dominion  and  the  various  kinds 
of  inferior  property  in  the  Roman  law  as  resting 
mainly  on  the  extent  of  the  rights  over  the  thing  ra- 
ther than  on  their  duration  or  object,  I  stated  what,  ac 
cording  to  the  theory  of  that  law  itself,  was  not  true. 
My  statement  was  in  fact  based  on  what  I  may  call 
a  translation  of  the  language  of  the  Roman  law  into 
the  terms  of  scientific  jurisprudence.  Practically  it 
is  true  that  those  distinctions  are  distinctions  in  the 
amount  of  right :  it  is  only  by  a  fiction  of  law  that 
they  are  made  to  appear  to  be  distinctions  between 
the  immediate  objects  of  the  rights. 

812.  Obligations  regarded  as  things. — In  the 
same  way,  those  '"'ghts  which  were  called  obligations, 
both  those  ex  contractu  and  ex  delicto,  were  regarded 
as  incorporeal  things,  and  are  treated  of  under  the 
head  of  Things. 

813.  Kinds  of  things. — Accordingly  the  subject 
of  Things  in  the  Institutes  opens  with  a  statement 
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of  the  different  kinds  of  things,  which  are's"a?id  to  be 
either  Susceptible  or  not  susceptible  of  private  ow- 
nership ;  and  among  fne  latter  aire  named  those 
things  owned  by  the  state  or  by  public  corporations, 
such  as  naval  vessels,  the  walls  of  cities,  etc. ,  things 
that  can  not  be  owned*  at  all,  sufihas  tfee  sea,  and 
things  devoted  to  sacred  uses,  such  as  burial  places. 

The  distinction  between  corporeal  and  incorporeal 
things  rs  not  alluded  to  in  this"  place,  butfe  takefr  fof 
granted  and  its  consideration  postponed  to  a  point 
a  little  farther  on.  The  remainder  of  the  subject  of 
things  is  divided  into  two  principal'  parts,  property 
and  obligations,'  of  which  the  former  is  first  treatled. 

814.  Property.— -The  portion  on  property  does 
not  attempt  any  general  definition  or  explanation"  of 
the  nature  of  property.  It  is  apparently  assumed 
that  every  one  knows  the  meaning  of  ownership. 
Indeed  it  may  almost  be  said  that  the  Roman  law- 
yers never  attempted  to  define  any  of  the'  ele- 
mentary terms  of  their  science,  but  took  them 
as  they  found  them  in  corrtmoft  speech,  a  practice 
which  has  been  the  means  of  introducing  are  in- 
calculable amount  of  obscurity  into:  the  law. 

The  only  part  of  the  subject  of  property  that  is 
treated  of  is  the  manner  in  which  property  may  be 
acquired  and  transferred^  i-e.  the  subject  of  titles  to 
property.  Here  a  distinction  is  maide  between 
single  things  and  collections  of  things  or  univer- 
sitatss  rerum,  artd  thd  Rhodes  of  acquiring  single 
things  are  first  described  These  are  divided  into 
modes  of  acquisition,  or  titles,  by  natural  law.  {jure 
natilrali),  and  by  civil  law  (Jure  civili).  Under 
natural  law  the  titles  named  ate  occupation  (oc- 
tUpatio)^  accession  (accessia)  and  delivery  (traditio), 
which  I  have  already  sufficiently  described.  These 
three  kinds  of  title  obviously  apply  only  to  materia) 
things  ;  but  the  two   civil   law  titles  that  follow 
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prescription  (usucapio)  and  gift  (donatio),  are  used 
also  for  (Creating  and  (transferring  servitudes,  or 
those  lights  which  the  Roman  lawyers  called  in- 
corporeal things.  Accordingly  a  description  of  this 
kind  of  incorporeal  things  is  interpolated  at  ithis 
podnt,;(a)  after  which  the  subject  of  titles  is  resumed 
and  $ie  two  anodes  of  acquisition  by  the  .civil  Jaw 
which  I  have  just  mentioned  are  discussed, 

J815.  Restrictions  on  alienation. — Next  arse  men^ 
tioned  certain  cases  in  which  the  owner  of  a  thing 
had  not  the  power  to  alien  it,  as  was  the  case  with 
a  person -under  guardianship  or  a  husband  as  to  his 
wife's  dow.ery ;  and  then  the  ability  .of  persons  to 
acquire  single  things  through  the  agency , of  perso.ns 
under  his  power,  as  his  children  or  slaves,  is  con- 
sidered. 

&l6.  Universities  rerum.  —  This  closes  . .  the 
discussion  of  the  -subject  of  single  things.  In  regard 
■to  groups , of  things  it  is  quite  obvious  that  those 
which  are  really  mere  collections  .of  single  material 
things  must  be  acquired  in  the  same  manner  as  the 
separate  isingle  things  of  which  they  .are  .composed. 
I  can  acquire  a  flock  of  sheep  or  a  library  o£  books 
in  just  the  same  manner,  by  occupation,  delivery, 
prescription  etc.,  in  which  I  can  acquire  .a  single 
.sheep  or  book.  Accordingly  under  the  head  oi 
universitates  rerum  are  discussed  only  those  groups 
of  things  which  consist  of  rights.,  that  is,  of  persona 
in  the  sense  described  in  Chapter  V.  of  this  book.or 
injother  words,  .universal  successions.  In  stiU..othejr 
words,  the  only  kind  of  universii,ates.  rerum  which 


<b)  Th«r  are,  described  as  -things  "qua  in  jur?  consistent,"  wl*ic)i 
is  (usually  translated  "  which  consist  in  a  right,"  but  which  would  't* 
more  truly  rendered  "which  haw?  an  existence  [only!  in  [contempt 
lion  of]  law."    7  Am,  Law  Rev.  55.  n.  I 
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are  treated  of  in  this  part  of  the  Institutes  are 
universitates  juris.  The  titles  by  which  this  kind 
of  universitates  rerum  were  acquired  were  will 
(test  amentum),  intestate  succession,  bankruptcy 
(bonorum  venditid),  arrogation  (arrogatio),  which 
was  where  a  person  who  was  sui  juris  put  himseli 
under  the  power  of  another,  thus  suffering  the 
minima  capitis  diminutio,  in  which  event  the  patet 
familias  succeeds  to  the  property  rights  of  the  new 
filius  familias ,  and  also  two  other  titles  of  less  im- 
portance. These  are  all  described,  and  the  rules 
relating  to  each  explained.  Under  the  head  oi 
wills  was  also  included  the  subject  of  trusts,  which 
by  the  Roman  law  could  originally  only  be  created 
by  will,  and  of  legacies  or  particular  successions  by 
will,  which,  though  properly  relating  to  single 
things,  were  more  conveniently  noticed  in  this  con- 
nection. In  speaking  of  descent  or  intestate  suc- 
cession, the  whole  subject  of  agnate  and  cognate 
relationship  is  necessarily  examined. 

817.  Sale  in  Roman  law. — The  reader  will  pro- 
bably have  remarked  that  among  the  various  titles 
by  which  property  could  be  acquired  that  of  sale  is 
not  mentioned,  although  buying  and  selling  must 
always  have  gone  on  among  the  Romans  as  among 
other  nations,  and  was  probably  then  as  now  the 
most  frequently  used  and  necessary  method  of 
becoming  the  owner  of  property.  The  reason  is 
that  sale  in  the  Roman  law  was  not  a  title,  did  not 
transfer  the  ownership  of  property,  as  it  often  does 
in  the  English  law ;  but  it  was  a  mere  contract., 
creating  a  right  in  personam  against  the  seller  but 
no  property  right  in  the  thing  itself,  and  was  treated 
of  under  the  head  of  obligations  ex  contractu  along 
with  other  contracts.  The  property  in  the  thing 
bought  was  transferred  only  by  the  delivery  of  the 
thing  in  pursuance  of  the  contract  of  sale. 
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818.  Hiring. — Somewhat  the  same  may  be  said 
of  hiring.  We  have  already  seen  that  by  the 
old  feudal  law  the  hirer  or  lessee  of  land  was 
regarded  as  not  having  any  right  in  rem  to  the 
land  but  merely  a  right  in  personam  against  the 
landlord  whose  servant  or  bailiff  he  was  supposed 
to  be.  The  same  view  was  taken  in  Roman  law 
of  all  hiring;  the  hirer  did  not  even  get  possession, 
but  mere  detention;  and  therefore  hiring  is  not 
mentioned  among  the  titles  to  property ;  nor  for 
a  similar  reason  is  pawn  or  hypothecation. 

819.  Obligations. — Having  in  the  very  fragmen- 
tary and  confused  manner  above  described  hand- 
led the  subject  of  property,  the  Institutes  proceed 
to  the  next  division  of  things,  namely  such  incor- 
poreal things  as  have  not  been  already  described 
in  connection  with  corporeal  things.  These  are 
obligations  (obligationes):  So  that  the  only  kinds 
of  incorporeal  things  mentioned  in  the  Institutes 
are  servitudes,  inheritances  and  obligations.  Obli- 
gations fall  naturally  into  the  two  divisions  of  those 
arising  from  contracts  (obligationes  ex  contrUctit) 
and  those  arising  from  delicts  or  torts  (obligationes 
exdelicto).  ..ojuj- 

820.  Contracts  in  general.— Contracts  are  divided 
into  real  (re),  verbal  (verbis),  literal  (litteris)  and 
ronsensual  (consensu),  the  nature  of  which  I  have 
already  explained  in  part  but  not  quite  fully 
enough.  Verbal  and  literal  were  formal,  and  other 
two  formless  contracts. 

8zi.  Real  contracts. — Contracts  re  were  those  in 
which  the  obligation  was  created  by  the  delivery  of 
the  thing  about  which  the  pact  or  agreement  was 
made.     These  were  : — 

Loan  of  things  fungible,  particularly  money 
(mutuum).  This  kind  of  loan  was  always  gratuitu'sl 
If  interest  was  to  be  paid  on  the  money  lent,  it  must 
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be   contracted  for  separately,  usually  by  stipula- 
tion, (a) 

^Gratuitous  loan  of  Jthipgs  not  fungible  {coir- 
modatum). 

Deposit  of  goods  with  a  person  .for  gratuitous  safe* 
keeping  {dep ostium) ■ 

Pledge  or  pawn  (pignus). 
.   If  a  thing  was  lent  for  use  for  a  compensation  or 
if  any  thing  was  to  be  paid  for  the  safe-keeping,  the 
transactipn  became  a  contract  of  hiring  {Ipcafio-con- 
ductio),  which  was  a  .consensual  contract. 

,822,  Consensual  contracts , — The  four  consensual 
contracts  I  named  in  the  chapter  on  transactions. 

823.  Obligations  quasi'fx contractu. — besides  ob- 
ligations strictly  and  properly  ex  contractu  the  Ro- 
man law  admitted  a  large  number  of  duties  and 
rights  arising  quasi  ex  contractu.  These  arose  fronj 
transactions  of  the  sort  which  in  JEnglishiaw  arc 
called  implied  contracts. 

824.  Other  points  as  to  contracts.- — The  power  of 
acquiring  .contract  rights  through  persons  under 
ones  power  and  the  ways  in  which  obligations  ex 
contract^,  can  be  dissolved  are  the  remaining  topics 
under  this  head.  The  main  idea  in  an  obligation,  as 
has  been  said,  is  that  of  a  nexum  or  legal  .tie  between 
the  parties ;  and  hence  the  extinguishment  of  the 
obligation,  the  undoing  of  the  tie,  was  called  gener- 
ally solutio  (an  undoing  or  loosing).. 

There  w,ere  two  ways  of  getting  rid  of  the  obliga- 
tion ;  one  by  a  solutio,  which  wholly  dissolved  it,  a#d 
the  other  by  a  plea  based  on  some  fact  ox  transac- 


(o)  This  quality  of  the  Roman  mutuum,  which  applied  to  loans  0/  all 
fcngtbfes,  prpbably  had  an  impqrtant  influence  in  giving  shape  to  the 
doctrine  that  afterwards  obtained  almost  universal  currency  in  Europe 
md  is  not  even  yet  quite  extinct,  that  the  taking  of  interest  Js  immoral 
tml.  contrary  to  the  "  law  of  nature." 
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tion  which,  without  theoretically  dissolving  the 
obligation,  gave  the  person  bound  a  collateral  de- 
fence, which  was  called  an  exception  (exceptio),  for 
instance,  a  release  or  the  fact  that  the  contract  was 
fraudulent. 

825.  Delicts  in  general. — Under  the  head  of 
obligations  ex  delicto  were  discussed  theoretically 
the  secondary  duties  and  rights  arising  from  the 
breach  of  any  primary  duty  (except  contract  duties) 
which  could  be  sued  for  in  a  civil  action.  The 
name  obligation  ex  delicto  signifies  such  a  duty. 
Obligations  ex  contractu  having  been  divided  into 
those  arising  verbis,  litteris,  re  and  consensu,  the 
Institutes  go  on  to  say  that  obligations  ex  delicto 
are  all  of  one  kind,  arising  re,  i.e.  corresponding 
to  real  contracts,  (a)  As  used  here  the  word  thing 
denotes  an  act,  the  act  constituting  the  violation 
of  the  primary  duty.  What  these  secondary  duties 
and  right  are,  no  attempt  is  made  to  declare.  Later 
writers  have  spoken  of  them  as  duties  to  make 
compensation  and  rights  to  receive  compensation, 
rights  to  inflict  sanctions  and  duties  to  suffer 
sanctions,  etc.  I  have  already  sufficiently  explained 
what  seems  to  me  true  nature  of  secondary  duties 
and  rights. 

What  really  forms  the  subject  matter  of  this  part 
of  the  Institutes  is  a  discussion  of  the  various  acts 
that  are  considered  wrongful,  i.e.  the  different  kinds 
of  delicts  or  torts,  and  the  amount  of  the  reparative 
sanctions  to  be  inflicted,  i.e.  the  measure  of  damages. 
Only  four  kinds  of  delicts  are  recognized,  or  rather 
four  classes  distinguished  by  generic  names  each 
comprehending  a  number  of  kinds  of  acts  united 
by  some  common  quality.     These  were  : 

{a)  Has  vers  tmhis  generis  sunt ;  nzm  omnes  ex  re  nttscuntur,  id  est, 
ex  ipso  maleficio.    Inst,  Lib.  IV.,  Tit.,  1,  pr. 
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826.  Theft.— Theft  (furtum)  or  the  fraudulent 
dealing  with  a  movable  thing,  its  use  or  possession. 
This  corresponded  in  a  rough  way  with  the  tort 
known  to  the  English  law  as  conversion,  except 
that  a  wrongful  intent  was  necessary.  Furtum  would 
include  also  many  cases  of  trespass  to  property. 

827.  Robbery. — Robbery  (rapina)  the  taking  of 
goods  by  wrongful  violence. 

828.  The  Aquilian  law. — Delicts  created  by  the 
Aquilian  law.  This  law  provided  for  the  recovery 
of  damages  for  harm  done  by  the  fault  (intention  or 
negligence)  of  another  to  property. 

829.  Injuria. — Contumelious  injury  (injuria)  com- 
prised injuries  done  to  another  accompanied  with 
insult. 

830.  Quasi  delicts. — Besides  these  there  were 
certain  acts  which,  though  not  technically  delicts, 

*gave  rise  to  what  were  called  obligations  quasi  ex 
delicto.  They  are  often  spoken  of  as  quasi  delicts. 
They  included  some  cases  of  intentional  or 
negligent  damage  where  the  praetor  thought  it 
necessary  to  give  damages  though  there  was  no 
warrant  in  the  old  law  for  doing  it,  and  some  cases 
where  damage  had  been  done  without  fault  for 
which  it  was  yet  proper  that  compensation  should 
be  made.  For  in  the  older  Roman  law  the 
principle  so  much  insisted  on  by  certain  writers  as 
the  only  just  one,  namely  that  a  person  shall  not  be 
subjected  to  sanction  unless  he  has  negligently  or 
intentionally  broken  the  law,  does  seem  to  have 
prevailed  as  to  delicts  ;  so  that  when  it  became 
necessary  in  the  course  of  progress  in  enlighten- 
ment and  to  the  more  full  administration  of  justice  to 
recognize  practically  (though  the  older  Roman  law 
never  did  in  theory)  that  there  were  duties  not 
depending  on  the  party's  state  of  mind,  it  was  done 
by  the  same  clumsy  expedient  by  which  new  kinds 
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of  consensual  contracts  were  created  when  the 
necessity  for  them  arose ;  the  praetor  treated  a 
person  who  had  not  in  fact  made  any  contract  or 
committed  any  delict  as  if  he  had,  and  imputed  to 
him  a  quasi  contract  or  delict. 

831.  Omission  to  treat  of  primary  duties. — I 
have  already  once  or  twice  alluded  to  the  fact  that, 
except  in  the  indirect  way  of  describing  delicts,  no 
mention  is  made  in  Roman  law  of  any  primary 
duties  except  those  connected  with  status  or 
growing  out  of  contract,  or  of  any  primary  rights, 
except  those  corresponding  to  the  last  named 
duties  and  to  property  rights.  It  is  only  under  this 
head  of  obligations  ex  delicto,  by  the  doubly  indirect 
method  of  explaining  imaginary  secondary  duties 
growing  out  of  wrongs,  that  the  really  important 
primary  duties,  which  compose  the  most  important 
part  of  the  law  and  which  must  necessarily  be  as- 
sumed to  exist  before  any  wrong  can  be  committed, 
are  described.  Even  the  nature  of  property,  that 
is,  the  duties  to  which  rights  of  property  correspond, 
the  kind  and  amount  of  the  protection  which  the 
state  will  afford  to  the  person  who  makes  a  thing 
his,  are  equally  left  without  distinct  mention. 

832.  Actions. — The  subject  of  Actions,  their 
different  kinds  and  the  forms  of  procedure  and 
pleading  in  civil  cases,  occupies  the  third  division, 
comprising  the  latter  part  of  the  fourth  book,  of 
the  Institutes.  The  Roman  system  of  civil 
procedure  and  the  distinctions  between  the  kinds  of 
actions,  which  were  very  numerous,  were  quite 
complicated  ;  but  it  does  not  seem  necessary  to 
describe  them  here,  (a) 


(a)  A  brief,  but  clear  and  interesting  account  of  them  may  be  found 
in  the  Introduction  and  the  Summary  of  Mr.  Sander's  Edition  of  th» 
Institutes  of  Justinian. 
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Although  persons  under  power  could  not  bind 
their  superiors  by  contracts  as  a  general  rule,  yet  in 
Certain  exceptional  cases  the  prastcr  allowed 
an  action  in  a  peculiar  form  to  be  brought  to 
enforce  such  a  contract ;  and  there  was  also 
another  special  form  of  action  whereby  a  person 
whose  slave  (in  more  ancient  times,  whose  child 
also)  had  committed  a  delict  could  be  compelled 
either  to  make  reparation  for  the  injury  or  to 
surrender  the  slave  (or  child)  to  the  party  injured, 
Accordingly  in  describing  these  forms  of  actions, 
the  general  subject  of  contracts  and  delicts -of 
persons  under  power  is  treated  oi. 


2.    Arrangement  of  the  modern 
civil  LAW. 

833.  General  arrangement. — The  systematic 
writers  on  the  modern  civil  law  differ  among  them- 
selves somewhat  in  the  arrangement  of  the  subject. 

They  all,  however,  adhere  to  the  Roman  division 
into  Public  and  Private  Law  and  make  that  the 
basis  of  their  systems. 

In  private  Law  the  distinction  between  Civil  law 
and  the  law  of  nature  or  the  jus  gentium,  though 
often  alluded  to,  has  rather  a  theoretical  than  a 
practical  importance.  There  are  no  rules  of  law, 
enforceable  as  such  by  the  courts,  which  are 
supposed  to  belong  to  the  law  of  nature  or  the 
ins  gentium  and  not  also  to  the  civil  law.  Of 
course  the  distinction  between  the  written  and 
unwritten  law,  being  one  founded  on  actual  facts 
must  continue  to  exist  wherever  there  is  any  written 
law  at  all  ;   though  in  countries  where  the  law  has 
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been  codified,  as  in  France  and  Prussia,  the  pro- 
portion of  written  to  unwritten  law  is  much  greater 
than  in  countries  like  the  United  States  and 
England  where  there  is  no  code. 

834.  Divisions  of  private  law. — The  division  oJ 
the  Private  Law  most  commonly  adopted  is  four- 
fold. 

The  old'  Roman  titles  of  Things  is  divided  into 
two ;  real  rights,  or  rights  in  rem,  which  com- 
prises the  subject  of  property  including  possession, 
and  obligations,  or  rights  in  personam,  which,  as 
in  Roman  law,  are  divided  into  obligations  ex 
contractu  and  ex  delicto.  Rights  over  the  persons 
of  others,  or  rights  of  status,  make  up  the  third 
division ;  and  the  subject  of  inheritance  or  of 
universal  succession  is  taken  out  from  the  law 
of  property  and  made  a  fourth  independent  divi- 
sion. There  is  no  separate  head  of  actions,  but 
in  connection  with  each  right  the  action  by  which 
it  is  enforced  is  described,  (a). 

835.  Corporeal  and  inr.orporea'.  tilings. — The 
distinction  between  corporeal  and  incorporeal 
things  which  originated  in  the  old  Roman  law 
has  survived  in  the  modern  system.  By  thing  (res) 
is  said  to  be  meant  "  everything  that  may  form 
an  object  of  rights  ;  in  opposition  to  persona  which 
is  regarded  as  a  subject  of  rights  Res,  therefore, 
in  its  general  meaning,  comprises  actions  of  all 
kinds,"  as  well  as  "  rights  and  claims."  (b)  In 
other  words  we  have  here  again  the  curiously 
complicated  and  unnecessary  notion  of  rights  con- 
ceived at  themselves  being  the  objects  of  property 
rights,  and  this  conception  is  extended  to  actions 


(«)  Kallmann's  Mackeldey,  §  115. 
0)  Ibid.  §  IIS,  '46- 
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i.e.  to  rights  of  action.  This  conception  of  rights 
as  incorporeal  things  has  given  rise  to  the  doctrine 
of  quasi  possession,  or,  so  to  speak,  the  possession 
of  rights,  which  I  mentioned 
chapter,  and  of  which  writers  on  the  civil  law  have 
so  much  to  say.  Since  things  properly  so  called 
are  capable  of  possession  and  rights  are  a  kind 
of  things,  it  would  follow  by  a  natural  analogy 
that  rights  must  be  capable  of  a  kind  of  possession. 
Some  writers  have  even  pushed  this  view  farther 
and  maintained  that  all  possession  is  in  its  true 
nature  simply  the  de  facto  exercise  of  rights,  (a) 

836.  Primary  duties. — The  nature  of  the  duties 
corresponding  to  property  rights  and  of  primary 
duties  and  rights  in  general  are  treated  of,  as  in 
Roman  law,  only  indirectly  in  connection  with 
delicts. 

837.  Status.— The  patria  potestas  and  slavery 
have  both  ceased  to  exist  in  modern  Europe,  and 
consequently  the  status  of  freedom  and  familia 
as  known  to  the  older  Roman  law  find  no  place 
in  modern  law.  The  subject  of  citizenship  and 
whatever  may  remain  of  feudal  duties  between 
the  lords  of  the  land  and  their  tenants  fall  under 
public  law. 


3.    Arrangement  of  the  English  law. 

838.  Legal  edzication  in  England  informer  times. 
In  the  English  law  the  arrangement  almost  uni- 
versally followed  by  institutional  writers  is  sub- 
stantially that  of  Blackstone.     Up  to  the  middle 


(a)  Kaufmann's  Mackeldey,  Introductory  note  to  §  229,  editor's  foot 
note,  quoting  from  Thibaut  and  others. 
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of  the  last  century  there  were  hardly  any  facilities 
m  England  for  the  systematic  study  of  the  com- 
mon law.  At  the  universities  the  only  law  taught 
was  the  Roman  law.  When  the  court  of  Common 
Pleas  was  established  at  Westminster,  buildings 
known  as  the  Inns  of  Court  were  erected  for 
the  use  of  lawyers.  Each  of  those  was  under 
the  control  of  a  corporation  called  the  Benchers 
of  the  Inn,  and  those  bodies  pretended  to  provide 
for  legal  education  and  had  the  power  of  admit- 
ting candidates  to  the  bar.  In  fact  at  the  time 
mentioned  they  made  no  provision  worth  speak- 
ing of,  the  only  thing  required  of  a  candidate 
for  the  bar  being  that  he  should  have  been  entered 
as  a  student  for  a  certain  time,  have  eaten  a 
certain  number  of  dinners  in  the  hall  of  the  Inn, 
and  paid  his  fees.  A  person  seriously  intending 
to  study  law  usually  went  into  the  office  of  some 
practitioner  and  picked  up  his  knowledge  as  best 
he  could,  while  acquainting  himself  with  the  prac- 
tical details  of  legal  business,  a  method  that  is 
only  too  often  followed  at  the  present  day  by 
those  who  have  not  the  excuse  of  necessity. 
Those  early  students  also  labored  under  the  equal- 
ly great  disadvantage  of  being  almost  entirely 
without  elementary  and  systematic  treatises. 
There  were  only  a  few  books  on  special  topics 
and  the  reported  cases,  which,  though  invaluable 
to  the  practicing  lawyer,  are  often  nearly  un- 
intelligible to  the  beginner 

839.  Blackstone's  Commentaries. — In  this  state 
of  things  Mr.  Viner,  himself  a  legal  writer  of  some 
note,  founded  the  Vinerian  professorship  of  Com- 
mon Law  at  the  University  of  Oxford,  and  Mr. 
(afterwards,  Sir)  William  Blackstone,  a  then  not 
very  eminent  lawyer,  was  appointed  as  the  firs! 
professor  in  1758.      He  prepared,  in  the  shape  oi 
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lectures,  his  famous  Commentaries  on  the  Laws 
of  England,  an  elementary  book  designed  to  give 
a  comprehensive  view  of  the  whole  field  of  the 
Common  law,  and  to  serve  as  a  first  book  for 
students.  The  Commentaries  supplied  a  real  want, 
were  received  with  great  favor,  made  their  author 
at  once  famous,  and  have  servea  as  the  founda- 
tion of  legal  education  in  England  and  the  United 
States,  ever  since.  Since  most  lawyers  draw  their 
first  legal  ideas  from  Blackstone,  it  is  not  strange 
that  the  arrangement  of  the  Commentaries  should 
have  stamped  itself  upon  the  English  law. 

840.  Blackstone' s  arrangement  in  general. — He 
avoids  the  error  of  the  writers  on  the  civil  law 
of  attempting  to  separate  Public  and  Private  Law, 
and  places  the  former,  where  it  properly  belongs, 
under  the  Law  of  Persons.  After  a  statement 
of  the  various  places  that  are  under  the  law  of 
England,  he  goes  on  to  divide  the  body  of  law 
into  four  parts,  viz:  Rights  of  Persons,  Rights 
of  Things,  Private  Wrongs  and  Public  Wrongs, 
each  of  which  occupies  one  book  of  the  Commen- 
taries. The  first  two  names  are  intended  for 
translations  of  the  phrases  jus  personarum  and 
jus  rerum,  which  were  derived  from  the  writers 
on  the  civil  law.  Blackstone's  expressions  are 
even  more  unfortunately  chosen  than  the  titles 
Law  of  Persons  and  Law  of  Things,  for  which  they 
are  substituted  ;  since  however  incorrect  it  may  be 
to  attempt  to  distinguish  between  laws  that  relate 
to  persons  and  laws  that  relate  to  things,  it  is  little 
short  of  absurd  to  speak  of  "  rights "  of  things, 
or  to  try  to  imagine  any  class  of  right?  *;hat  belong 
more  than  other1  rights  ,0  persons  Blackstone1 
does  not  use  the  phrases  in  rem  and  in  personam 
to  denote  different  kinds  of  rights,  nor  does  he 
make    the    distinction    between    them    a    basis    of 
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classification.  These  terms  have  been  tmpoited 
into  English  law,  or  at  least  employed  to  any 
considerable  extent  in  this  manner,  only  by  recent 
writers.  The  word  obligation  in  the  Commentaries, 
as  generally  in  English  law,  means  simply  a  duty 
of  any  kind,  primary  or  secondary,  and  never  a 
right,  or  else  it  means  a  bond.  Many  other 
departures  from  the  order  observed  by  writers 
on  the  civil  law  will  be  noticed  in  their  places. 

841.  Persons. — The  first  book  of  the  Commen- 
taries, on  the  Rights  of  Persons,  includes  that  part 
of  the  law  which  I  have  called,  in  accordance 
with  common  usage,  the  Law  of  Persons.  He 
begins  by  dividing  persons  into  natural  and  arti- 
ficial, and  then  proceeds  to  discuss  the  rights  of 
natural  persons. 

842.  Absolute  and  relative  rights. — As  we  have 
already  seen,  the  subject  matter  of  the  Law  of  Per- 
sons is  not  all  the  duties  and  rights  of  persons — for 
that  is  the  whole  law — but  only  of  particular  classes 
of  persons  as  such.  This  fact  Blackstone  overlooks, 
and  accordingly  divides  the  rights  of  natural  persons 
into  absolute  and  relative  rights ;  meaning  by 
absoulte  rights  those  which  do  or  may  belong  to  all 
persons,  and  by  relative  rights  those  peculiar  classes 
of  rights  which  form  the  proper  subject  matter  of  the 
Law  of  Persons.  The  absolute  rights  he  does  little 
more  than  merely  enumerate,  leaving  their  full  dis- 
cussion to  the  later  books,  where  they  properly 
belong.  He  declares  them  to  consist  of  the  three 
rights  of  personal  security  (including  the  right  to 
one's  good  name),  personal  liberty  and  private  pro- 
perty. In  other  wprds.  he  impliedly  enunciates  the 
false  theory  which  makes  every  legal  right  resolva- 
ble into  a  special  form  of  some  one  of  these  three, 
and  every  legal  injury  a  violation  of  one  of  them. 
This  theory  seems  to  have  grown  out  of  the  errone- 
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ous  idea  of  the  nature  of  obligations  ex  delicto  which 
was  introduced  from  the  Roman  into  the  English  law. 
Since  no  primary  rights  were  distinctly  recognized 
except  rights  of  status,  property  and  contract,  while 
at  the  same  time  it  was  dimly  seen  that  in  order  that 
an  act  should  be  a  delict,  a  wrongful  act,  at  all  it 
must  necessarily  be  a  violation  of  some  already 
existing  right,  it  naturally  came  about  that  any 
wrongful  act  which  resulted  in  a  damage  to  property 
was  regarded  as  a  violation  of  the  right  of  property, 
such  as  digging  a  hole  in  a  highway  into  which  an- 
other's horse  falls  and  is  killed.  In  the  same  man- 
ner the  same  doctrine  was  applied  to  the  rights  of 
personal  security  and  liberty,  and  any  wrongful  act 
resulting  in  harm  to  the  person,  reputation  or  free- 
dom was  called  a  violation  of  the  right  of  personal 
security  or  of  liberty.  In  this  way  all  wrongful  acts 
giving  rise  to  civil  actions  could  be  classified  as 
violations  of  rights  of  personal  security,  liberty, 
status,  or  property  or  contract  rights,  and  all  kinds 
of  rights  could  be  arranged  under  these  heads.  And 
this  is  now  the  most  common  view.  Thus  in  Addison 
on  Torts  (a)  we  read  "  The  general  legal  rights  of 
mankind  are  the  rights  of  personal  security,  personal 
liberty  or  private  property  ;  and  private  property  is 
either  property  in  possession,  property  in  action,  or 
property  that  one  has  a  special  right  to  acquire." 
The  last  classes  show  that  the  writer  intends  to  in- 
clude breaches  of  contract  under  violations  of  one  or 
the  other  of  the  three  tights  named  by  him.  I 
have  already  given  reasons  for  thinking  this  view 
Incorrect.  (;'') 

The  arrangement  of  the  law  on  the  basis  of  rights 
instead  of  duties,  by  the  classification  of  the  different 


(a)  Abr.  Ed.,  p.  11. 
(*)  §§  322,  505. 
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kinds  of  rights  instead  of  duties,  which  is  used  in 
both  Roman  and  English  law,  facilitated  this  error. 
It  the  Roman  and  English  lawyers  had  had  occasion 
to  analyse  the  idea  of  duty,  and  had  noticed  the 
distinction  between  the  consequences  of  an  act  by 
which  the  duty  is  determined  and  those  which  are 
merely  the  cause  or  motive  of  its  being  imposed  by 
the  sovereign,  they  would  have  seen  that  there  are 
many  duties  not  arising  from  contract  which  are  not 
determined  by  reference  to  any  one's  status,  securi- 
ty, reputation,  or  property,  e.g.  duties  to  repair 
highways,  to  drive  through  the  streets  with  due  care, 
not  to  use  public  powers  for  private  ends,  etc,;  and 
since  the  extent  of  a  right  must  always  be  the  same 
as  that  of  its  corresponding  duty,  the  rights  corres- 
ponding to  such  duties  are  not  rights  of  status, 
security,  liberty  or  property. 

Relative  rights,  Blackstone  says,  are  such  as  per- 
tain to  public  or  to  private  relations  i.e.  they  are 
rights  belonging  to  particular  classes  of  persons  as 
such,  and  therefore  coming  properly  within  the  scope 
of  the  Law  of  Persons.  Under  the  former  (the  rights 
belonging  to  public  relations)  falls  the  greater  part 
of  the  so  called  Public  Law.  In  their  public  rela- 
tions persons  are  magistrates — and  here  he  describes 
the  title,  powers  and  duties  all  the  important  public 
officers — or  people  ;  and  the  latter  are  either  aliens 
or  natives,  and  if  natives  are  clergy  or  laity.  In 
relation  to  each  of  these  classes  the  principal  rules 
of  law  are  given  in  a  brief  and  clear  manner 

843.  Domestic  relations. — The  private,  or  dome- 
stic relations,  as  they  are  now  more  frequently 
called,  comprise  the  status  of  husband  and  wife, 
parent  and  child,  guardian  and  ward  and  master 
and  servant.  Citizenship  is  a  public  relation,  and 
he  powers  of  husbands  and  fathers,  though  doubt- 
less historically  derived  from  the  same  source  as 
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the  mantis  and  patria  potestas  of  the  Roman  law, 
have  so  changed  their  form  that  there  is  nothing 
left  equivalent  to  the  familia  of  that  system. 
Marriage,  the  resulting  duties,  rights  and  capacities 
of  the  parties,  the  powers  and  duties  of  parents, 
legitimacy  of  children,  the  time  of  coming  of  age, 
the  peculiar  disabilities  of  persons  under  age,  the 
different  kinds  of  guardians  and  their  duties  and 
rights  are  here  discussed.  By  servants  are  meant 
not  slaves  but  free  hired  servants  or  apprentices.  It 
will  be  noticed  that  the  English  law  differs,  from  the 
Roman  in  regarding  the  position  of  a  hired  servant 
as  a  status.  In  the  civil  law  it  is  never  so  treated, 
but  whatever  that  law  has  to  say  on  the  subject  is 
said  in  connection  with  the  contract  of  hiring. 
There  is  some  haziness  surrounding  the  position  of 
a  servant  in  English  law.  How  he  differs  from  an 
agent,  who  does  not  stand  in  a  position  of  status 
towards  his  employer,  it  is  not  always  easy  to 
say.  Probably  the  regarding  the  condition  of  a 
hired  servant  as  a  status  is  a  relic  of  feudal  times 
derived  from  the  relation  of  lord  and  retainer,  or 
even  from  villenage. 

844.  Artificial  persons. — Of  artificial'  persons 
Blackstone  only  mentions  corporations,  the  rules 
of  law  relating  to  which  he  gives  very  briefly. 

845.  "Things  real"  and  "things  personal." — 
Book  second,  the  "  Rights  of  Things,"  is  devoted  to 
the  subject  of  property,  which  Blackstone  says 
consists  in  dominion  over  things  real  or  things 
personal  I  have  already  explained  the  nature  of 
the  distinction  between  real  and  personal  property, 
the  most  general  and  important  distincton  in  the 
English  law  of  property,  and  the  derivation  of  the 
names  real  and  personal  as  applied  ,  to  property 
rights.  But  to  speak,  as  Blackstone  does,  of  real 
and  personal  things  is  absurd      His  use  of  such  terms 
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probably  arose  from  the  confusion  between  rights 
and  things  derived  from  the  Roman  law.  Without 
giving  any  general  definition  either  of  things  or  of 
property — no  such  definitions,  I  believe,  are  to  be 
found  in  the  English  law — ,  he  proceeds  at  once  to 
the  discussion  of  "things  real"  or  real  property. 

846  Corporeal  and  incorporeal  things. — -He 
begins  by  dividing  things  real  into  corporeal  and 
incorporeal,  meaning  by  corporeal  things  actual 
material  objects  (land  and  things  connected  with 
land),  which  can  be  th*  object  of  property  rights, 
and  by  incorporeal  things,  as  in  the  Roman  law, 
inferior  property  rights,  i.  e.  easements  and  those 
rights  that  I  have  called  quasi  easements,  which 
are  regarded  as  being  themselves  the  objects  olf 
rights  of  ownership. 

Blackstone  's  conception  of  incorporeal  things  is 
even  less  philosophical  than  that  of  the  Roman 
lawyers.  They,  if  they  did  introduce  a  wholly 
unnecessary  conception  of  an  incorporeal  right 
which  was  itself  the  object  of  a  right  of  ownership, 
at  least  applied  it  consistently.  Ownership  was 
always  regarded  as  absolute  dominion,  and  when  a 
property  holder  did  not  have  this  plenary  dominion 
directly  in  the  material  thing  he  always  had  it  in  a 
right.  In  other  words,  in  the  Roman  law  the 
distinction  between  full  dominion  and  inferior 
ownership  was  that  the  former  was  a  right  having  a 
corporeal  thing  (or  a  universitas  rerum)  for  its 
object  and  the  latter  was  a  right  having  an  incor- 
poreal thing  (i.e.  a  right)  for  its  object ;  and  all  rights 
were  included  among  incorporeal  things  The 
distinction  between  corporeal  and  incorporeal  things 
had  at  least  the  appearance  of  being  necessary.  It 
was  a  clumsy  device  for  denoting  the  existence  of 
a  real  and  important  distinction,  that  between  full 
and  limited  property. 
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But  Blackstone  uses  the  expression  incorporeal 
things  to  denote,  not  all  kinds  of  inferior  property 
eights,  but  only  easements  and  quasi  easements. 
Fee  simple,  fee  tail,  life  estates  and  leaseholds,  all 
of  which  according  to  the  analogy  of  the  Roman  law 
ought  to  have  been  called  incorporeal  things,  he 
does  not  call  things  at  all,  but  speaks  of  them, 
correctly,  as  rights  merely.  These  rights  may  have 
for  their  objects  either  the  land  itself  or  the  inferior 
right  called  easement.  That  is,  Blackstone  only 
half  follows  the  Roman  theory,  so  that  his  arrange- 
ment is  inconsistent  with  itself.  Had  he  followed 
that  theory  consistently  he  would  have  made  all 
interests  in  land  to  be  incorporeal  things,  since 
according  to  the  feudal  law  only  the  king  could 
own  land  ;  a  subject  could  only  have  an  inferior 
limited  interest  in  it,  which  exactly  corresponds 
to  the  Roman  idea  of  an  incorporeal  thing.  A  fee 
simple  comes  under  this  principle  just  as  truly  as 
an  easement. 

847.  Tables  shozving  the  Roman  and  English 
theory  of  the  nature  of  incorporeal  things. — The 
following  tables  may  make  more  plain  the  difference 
between  the  Roman  and  the  English  arrangement 
of  this  part  of  the  law,  and  how  both  differ  from 
the  arrangement  given  in  the  preceding  chapter 
of  thif  book  on  property. 


ROMAN  ARRANGEMENT. 


Trub  names 
Right.  Things.  of  rights. 


Dominion )  which  may 
or  owner* [have  for  its 
ftfeae),  )  object 


Material      things,         Corporeal     Dominion. 

things. 
Vniversitates  ,      Incorpo-     /  Inferior       aw&. 

juris.  I  real  things.   J  erihip,         ease- 

|  EmfhyUusis,   etc.,  t  i  mem,  ova* 

I  Servitudes-  ;  (casement. 
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ENGLISH  ARRANGEMENT.    {Seal  Property.) 

True  names 
Rights.  Things.  of  eights. 


Fee  simple, }  which     r«a>(Land'  )       Corporeal    Inferior        own- 

Fee  tail,         I  have        foA  \  thlnSs-  ership, 

Life    estate,  {their         ob-\„  \      .  (Jiasement, 

Leaseholds,  J  jects.  1  Easements,  5      Incorpo-     Ifuaa  ease- 

\  Quasi  easements.  )  real    thmgs.  ( ment. 

848.  A  rrangement  of  the  law  of  real  property. — 
Having  thus  mentioned  the  two  kinds  of  things 
real,  that  is,  having  described  the  two  clashes  into 
which  the  objects  of  real  property  rights  can  be 
divided,  corporeal  and  incorporeal,  as  shown  in 
the  second  column  of  the  second  of  the  above 
tables,  he  goes  on  to  discuss  the  various  kinds 
of  rights  which  can  be  had  in  them  This  we 
have  seen  the  Institutes  of  Justinian  did  not  do, 
because  according  to  the  theory  of  the  Roman  law 
only  one  kind  of  property  right  could  be  had  in 
any  thing  as  shown  in  the  left  hand  column  of 
the  above  table  of  the  Roman  arrangement.  He 
first  describes  the  terms  (i.e.  the  tenures)  on  which 
lands,  or  rather  property  rights  in  them,  may  be 
held,  and  then  goes  on  to  describe  the  rights 
themselves,  which  are  called  in  English  law 
estates.  He  treats  of  estates  under  three  aspects. 
(1).  As  to  quantity  and  duration  of  right,  in  which 
respect  they  are  either  freehold  (fee  simple,  fee  tail, 
estate  for  life)  or  not  of  freehold  (leases),  absolute 
or  conditional  (2).  As  to  time  of  jnjoyment, 
wherein  they  are  either  in  possession  (such  as 
include  present  possession  of  the  object  or  present 
enjoyment  of  the  right)  or  in  expectancy,  which 
latter  class  includes  reversions,  remainders  and  all 
other  executory  interests.  (3).  As  to  number  and 
connection  of  tenants,  as  they  are  either  several, 
joint   or   common   owners.      Next  come  the  titles 
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to  real  property,  which  are  divided  into  descent 
and  purchase. 

Under  descent  falls  to  be  discussed  the  subject 
of  kinship.  Under  purchase  are  arranged  the 
several  titles  of  escheat,  occupancy,  prescription 
and  forfeiture,  the  last  three  of  which  are  titles 
without  privity,  and  alienation,  which  is  a  gene- 
ral name  for  all  voluntary,  transfers  of  property. 
The  particular  kinds  of  alienation  noticed  are  by 
deed,  by  record,  by  (i.e.  in  accordance  with)  special 
customs  and  by  devise.  Under  the  first  is  explairred 
the  doctrine  of  uses  and  trusts.  It  will  be  seen  by 
this  and  other  instances  that  it  is  quite  character- 
istic of  Blackstone  to  treat  of  the  most  important 
subjects  thus  incidentally  and,  so  to  speak,  in  the 
bosom  of  other  topics. 

849.  Personal  property. — In  regard  to  "  things 
personal "  (personal  property)  a  very  different  kind 
of  treatment  is  adopted.  As  the  law  stood  in 
Blackstone's  time  any  kind  of  inferior  ownership 
in  chattels  was  almost  unknown,  nor  were  they 
subject  to  feudal  rules.  He  speaks  first  of  the 
different  kinds  of  chattels,  distinguishing  chattels 
personal,  or  true  chattels,  from  chattels  real,  and 
then  mentions  certain  kinds  of  chattels,  such  as 
wild  animals,  which  either  can  not  be  owned  at 
all,  or  are  capable  only  of  a  qualified  ownership. 
Thence  he  passes  to  the  titles  to  chattels,  that 
is,  to  property  rights  in  chattels  Blackstone's 
treatment  of  the  subject  of  personal  property 
corresponds  with  that  of  the  general  subject  of 
property  in  the  Institutes,  inasmuch  as  it  is  chiefly 
conversant  about  the  subject  of  titles.  Blackstone, 
tike  the  English  lawyers  generally,  nowhere  alludes 
to  the  distinction  which  is  so  prominent  in  the 
•ivil  law  between  single  things  and  universitates 
serum 
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850.  Contracts. — No  classification  of  titles  is  at- 
tempted. After  describing  several  of  less  impor- 
tance, contracts  are  named  as  one  kind  of  titles  to 
personal  property.  We  have  already  seen  that 
by  the  Roman  law  the  contract  of  sale  was  not 
a  title  to  property  ;  and  in  that  system  of  law  con- 
tracts are  not  enumerated  among  titles.  But  in 
English  law  contracts,  particularly  the  contract  oi 
sale,  are  often  titles  ;  and  since  the  English  lawyers 
have  never  adopted  the  Roman  conception  of  obli- 
gations, Blackstone  could  find  no  better  place  in  his 
arrangement  for  the  subject  of  contracts  than  to  treat 
of  them  in  connection  with  personal  property,  though 
as  a  matter  of  fact  a  very  large  number  of  all  the 
contracts  made  have  nothing  to  do  with  the  transfer 
of  property.  However  an  additional  reason  for 
treating  of  contracts  in  this  place  is  found  in  the  fact 
that  for  many  purposes  debts,  which  are  usually 
created  by  contracts,  are  looked  upon  in  English 
law  as  property.  Both  the  nature  of  contracts  in 
general,  the  principles  that  apply  to  all  contracts, 
and  also  various  special  kinds  of  contracts,  such  as 
sale,  agency,  partnership,  promissory  notes  and  bills 
of  exchange,  bailment,  hiring:  tns»rance,  etc.,  are 
here  discussed. 

851.  Other  titles. — Next  comes  the  subject  ol 
bankruptcy,  which,  as  in  Roman  law,  is  regarded  as 
merely  a  title  to  property,  and  then  wills  and  in- 
testate succession  to  personal  property,  which  latter 
Blackstone  calls  title  by  administration. 

852.  Private  wrongs.— The  third  book  contains 
the  law  regarding  torts,  which  are  called  private 
wrongs,  because  they  are  supposed  more  particularly 
to  affect  the  particular  person  injured,  in  contra- 
distinction from  public  wrongs,  or  crimes,  which  are 
said  to  be  offences  against  the  dignity  of  the  so- 
vereign and  the  welfare  of  the  community  at  large. 
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This  distinction,  however,  does  not  seem  to  rest  on 
any  solid  foundation. 

This  book,  like  the  Roman  law  of  obligations  ex 
delicto,  really  contains  the  law  relating  to  the  great 
mass  of  primary  duties,  but,  like  the  Roman  law,  it 
only  treats  of  them  indirectly.  Not,  however,  under 
the  guise  of  imaginary  secondary  duties  (the  distinc- 
tion between  primary  and  secondary  duties  seems  to 
have  been  unknown  to  Blackstone,  and  is  not  promi- 
nent in  English  law),  but  under  the  head  of  remedies. 

853.  Remedies  for  wrongs. — Without  giving  any 
general  definition  of  a  duty  or  of  the  nature  of  wrongs, 
he  goes  directly  into  the  subject  of  how  redress  for 
wrongs  can  be  obtained.  This  is  in  three  ways  ;  by 
act  of  the  party  injured,  which  includes  the  few  cases 
when  a  wronged  person  may  take  the  law  into  his 
own  hands  and  right  his  own  wrong,  by  act  of  the 
law,  comprising  those  ways  in  which  the  mere  ope- 
ration of  law  rectifies  something  that  is  amiss,  as 
when  a  debtor  dying  makes  his  creditor  his  executor 
by  which  the  creditor  gains  the  right  to  retain  enough 
of  the  debtor's  assets  to  pay  his  debt,  and  lastly  and 
chiefly,  by  the  joint  act  of  the  party  and  the  law, 
that  is,  by  suit  or  action. 

854.  Torts. — After  describing  the  organization- 
al^ jurisdiction  of  the  various  courts  he  proceeds  to 
describe  the  remedies  for  the  various  kinds  of  wrongs, 
in  order  to  accomplish  which  it  is  of  course  neces- 
sary to  describe  the  acts  which  constitute  the  wrongs 
and  so  indirectly  the  primary  duties  violated,  To  a 
certain  extent  he  follows  the  order  of  his  first  two 
books,  for  he  begins  by  treating  remedies  for  injuries 
affecting  the  rights  of  private  persons,  which  rights 
are  either  absolute  or  relative,  as  stated  in  the  first 
book.  He  names  and  describes  the  forms  of  action 
which  can  be  used  in  case  of  a  violation  of  each  class 
of  rights,  and  then  describes  the  kinds  of  acts  which 
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will  furnish  a  ground  for  each.action.  In  connection, 
for  instance,  with  the  action  of  trespass  for  injuries  to 
the  person,  commonly  called  trespass  vi  et  armis, 
(a)  is  explained  what  kind  of  acts  amount  to  tres- 
pass against  the  person  ;  and  in  connection  with  the 
action  of  trespass  on  the  case  is  explained  the  nature 
of  the  torts  known  as  slander  and  libel,  for  which 
that  action  lies.  Ne'xt  come  torts  to  property, 
arranged  also  according  to  the  forms  of  action 
by  which  they  may  be  redressed  ;  wrongs  to 
personal  property  coming  first,  followed  by  those 
to  real  property.  Of  the  two  divisions  of  civil 
injuries,  torts  are  denominated  wrongs  or  injuries 
to  rights  of  property  in  possession,  and  breaches 
of  contract  are  called  wrongs  or  injuries  to  pro- 
perty in  action  (ckoses  in  action).  This  is  quite 
consistent  with  the  arrangement  by  which  the  law 
of  contracts  is  placed  as  a  subdivision  of  the  law 
of  property.  Then  follow  wrongs  against  the 
crown,  which  are  not  crimes,  and  the  actions  by 
which  they  are  redressed,  i.e.  quasi  crimes  and 
penal  and  qui  tarn  suits. 

855.  Procedure. — Thence  the  author  proceeds  to 
the  manner  of  pursuing  remedies  by  suit,  and 
treats  of  the  procedure  in  court,  pleading,  practice 
and  evidence,  in  short,  of  adjective  law. 

856.  Equity. — Here  occurs  perhaps  the  most 
striking  instance,  next  to  the  indirect  treatment 
of  the  bulk  of  primary  duties  of  which  the  whole 
third  book  of  the  Commentaries  is  an  example, 
of  the  habit  of  treating  an  important  subject  as  a 
mere    brarch  or  incident  of  another  of  no   more 


(a)  An  act  to  amount  to  a  trespass  must  be  committed  with  force  (vi 
et  armis),  but  in  the  narrower  meaning  trespass  vi  et  armis  means  tres- 
pass against  the  person  as  distinguished  from  trespass  to  property, 
which  has  other  names. 
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than  equal  importance,  that  can  be  found  in  the 
whole  range  of  the  English  law.  After  describing 
the  course  of  procedure  in  an  action  at  law,  he 
takes  up  a  suit  in  equity;  and  here  only  in  the 
Commentaries  does  Blackstone  attempt  a  general 
handling  of  the  subject  of  equity.  In  a  few  places 
in  the  first  and  second  bbpks  he  alludes  to  the 
existence  of  equitable  rules  inconsistent  with  the 
rules  of  the  common  law  ;  but  it  is  not  till  he  has 
nearly  completed  all  that  he  has'  to  say  about 
adjective  law,  that  he  introduces  his  reader  to  the 
second  great  branch  of  the  substantive  law,  which 
furnishes  a  vast  body  of  rules  on  nearly  every 
subject  treated  of  in  the  first  two  books  of  the 
Commentaries.  Since  Blackstone's  time,  however, 
the  amalgamation  of  law  and  equity  has  proceeded 
so  far  that  no  writer  at  the  present  day  would 
commit  such  an  anomaly.  In  the  most  approved 
modern  treatises  legal  and  equitable  rules  are 
usually  exhibited  side  by  side. 

857.  Public  wrongs.— -The  fourth  book  of  the 
Commentaries,  on  Public  Wrongs,  is  devoted  to 
crimes,  criminal  courts,  the  powers  and  duties  of 
ihe  various  public  officers  charged  with  bringing 
malefactors  to  justice,  ^and  criminal  procedure. 
Maritime  and  ecclesiastical  law  do  not  fall  within 
the  field  which  Blackstone  marked  out  for  himself. 


5.     A    THEORETICAL    ARRANGEMENT. 

858.  Basis  of  arrangement. — It  remains  now  to 
briefly  explain  what  seems  to  me  to  be  a  natural 
and  philosophical  arrangement  of  the  law.  We  are 
to  take  a  rapid  but  comprehensive  view  of  the  whole 
field   of  legal   duties  and  rights  for    the    sake   oi 
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ascertaining  their  comparative  importance  and  their 
relations  to  each  other.  An  arrangement  of  the 
whole  law  may  be  made  on  the  basis  of  either 
duties  or  rights.  The  Roman  lawyers  do  not  seem 
to  have  had  either  distinctly  in  mind,  the  words  jus 
and  obligatio  denoting  both  a  duty  and  the  cor- 
responding right.  But  later  writers  on  that  law 
have  treated  the  Roman  arrangement  as  one  based 
on  the  distinctions  between  different  kinds  of 
rights.  Blackstone's  arrangement  is  purely  accord- 
ing to  rights  ;  he  has  very  little  to  say  about  duties. 
In  general  his  view  has  been  followed  by  English 
lawyers,  though  in  cases  of  torts  resulting  in  in- 
direct damage,  for  example  a  suit  against  the 
owner  of  a  ferocious  animal  which  has  escaped  and 
done  damage  or  against  a  railroad  for  negligence 
in  failing  to  provide  for  the  safety  of  its  passengers, 
the  discussion  more  often  turns,  not  on  the  extent 
of  the  plaintiff's  rights  but  of  the  defendant's  duty. 
I  am  strongly  of  the  opinion,  however,  that  a 
convenient  and  truly  philosophical  system  of  legal 
rules  will  be  most  readily  constructed  by  taking 
duties,  or  rather  commands,  for  the  basis  of 
classification  rather  than  rights.  The  entire  law 
is  made  up  of  commands ;  thou  shalt,  and  thou 
shalt  not.  It  seems  more  rational  and  more  simple, 
indeed  to  be  obviously  a  mere  avoidance  of  unneces- 
sary circumlocution,  to  state  directly  what  those 
commands  are,  rather,  than  to  describe  them  in- 
directly by  enumerating  the  rights  created  by  them 
in  third  persons. 

859.  '  Variations  from  a  philosophical  order  for 
convenience  sake. —  It  is  not  always  true,  however, 
that  the  most  philosophical  arrangement  of  the 
Jaw  will  be  practically  the  most  convenient.  The 
object  of  the  one  is  to  exhibit  the  true  relations 
between  legal   principles  of  the  various  ranks,  so 
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that  each  special  rule  may  be  readily  referred 
to  the  more  general  principle  of  which  it  is  a 
special  application,  and  the  latter  in  turn  be  traced 
to  their  source  in  still  more  general  rules,  and 
so  the  whole  fabric  of  the  law  be  laid  out  clearly 
before  the  mind,  and  the  interdependence  and 
relative  importance  of  its  parts  clearly  recognized1 
while  the  object  of  the  latter  is  to  enable  the 
practicing  lawyer  and  all  other  persons  to  find 
readily  the  principles  of  law  applicable  to  any 
given  state  of  facts.  When  the  two  conflict,  prac- 
tical convenience,  as  it  seems  to  me,  should  be 
allowed  to  govern  as  far  as  can  be  done  without 
introducing  obscurity  and  uncertainty  into  the 
law.  Thus  the  duties  corresponding  to  full  owner- 
ship are  duties  whose  title  is  found  in  circum- 
stances of  the  person  to  whom  the  duty  is  owed, 
or  they  are  duties  of  all  to  persons  in  particular 
situations,  and  the  subject  of  dominion  should  be 
treated  of  among  duties  of  that  class.  On  the 
other  hand,  the  duties  owed  by  holders  of  frag- 
ments of  dominion  to  each  other,  the  incidents, 
that  is,  by  which  the  different  kinds  of  inferior 
property  rights  are  distinguished,  are  ranked  among 
duties  whose  title  is  found  in  the  circumstances 
of  both  parties,  or  duties  of  persons  in  particular 
situations  to  each  other  But  uudoubtedly  in  con- 
structing a  code  of  la*  for  actual  use  it  would 
be  wise  to  so  far  depart  from  strict  theory  as 
to  treat  the  whole  subject  of  property  in  one  place. 
In  the  same  manner  bankruptcy  falls  naturally 
under  two  titles  of  the  law,  being  capable  of  being 
looked  at  as  a  title  to  property  and  other  rights 
on  the  one  hand  and  as  belonging  to  the  law 
of  status  on  the  other.  Probably  in  the  actual 
construction  of  a  code  it  would  be  most  convenient 
to   place  it   entirely  under  the   latter  head,    and 
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to  merely  refer  to  it  under  the  head  of  titles." 
However,  in  the  arrangement  that  I  am  about 
to  give  an  outline  of  I  shall  follow  strictly  what 
seem  to  me  the  lines  of  division  into  which  the 
subject  matter  naturally  falls  disregarding  all  con- 
siderations of  mere  convenience  except  where  those 
are  the  only  principles  of  arrangement  ^hat  pre- 
sent themselves. 

860.  Useless  distinctions. — Of  course  the  distinc- 
tion between  civil  law  and  natural  law  or  jus 
gentium,  as  well  as  that  between  law  and  equity, 
so  far  as  the  latter  is  merely  a  difference  in  courts 
or  forms  of  procedure,  would  have  no  place  in 
a  properly  arranged  system  of  jurisprudence ; 
though  there  is  no  objection  to  retaining  the  name 
equitable  to  characterize  certain  duties  and  theii 
corresponding  rights  in  personam  which  exist  as 
to  persons  in  certain  exceptional  circumstances, 
as,  for  instance,  a  person  who  buys  from  a  fraud- 
ulent vender  with  notice  of  the  fraud,  or  a  trustee 
or  '  cestui  que  trust.  The  distinctions  between 
forms  of  actions  may  also  be  considered  as  quite 
obsolete  except  so  far  as  demanded  by  the  nature 
of  the  case ;  criminal  proceedings  for  instance, 
must  necessarily  differ  in  some  details  from  those 
in  civil  cases.  ->- 

861.  Law  of  equal  and-  unequal  rights. — The 
first  and  most  general  division  of  the  body  of  the 
law,  it  seems  to  me,  should  be  into  the. Law  of 
Equal  Rights,  or  the  Law  Relating,  to  Duties  and 
Rights  in  General  (Law  of  Things),  and  the  Law  of 
Unequal  Rights,  or  the  Law  Relating  to  the  Duties 
and  Rights  of  Special  Classes  of-  Persons  (Law  oi 
Persons).  This  airangement  is  for  convenience 
sake.  The  only  alternative  that  could  be  adopted 
for  practical  purposes  would  be  to  first  enumerate 
and  describe  the  different  classes  of  persons,  and  • 
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then  while  treating  of  each  particular  rule  of  law  to 
append  a  statement  of  its  application  to  the  different 
kinds  of  persons,  or  at  least  under  each  title  of 
the  law  to  refer  to  the  several  classes  of  persons. 
For  instance,  in  connection  with  the  subject  of 
contracts  would  be  mentioned  the  rules  of  law; 
as  to  the  contracts  of  infants,  lunatics,  married 
woman,  agents,  corporations,  bankrupts,  public 
officers,  etc.;  and  in  connection  with  the  subject 
of  property,  the  peculiar  rights  or  disqualifications 
of  those  various  classes  would  be  shown.  This 
is  the  arrangement  usually  adopted  in  treatises 
on  particular  branches  of  the  law.  Open  any 
book  on  contracts,  for  example,  or  torts,  and  it 
will  be  found  to  be  arranged  after  this  fashion, 
which  has  the  undoubted  convenience  of  bringing 
together  the  whole  law  relating  to  each  separate 
class  of  duties  and  rights.  But  on  the  other  hand 
the  arrangement  above  recommended  not  only  has 
the  equally  great  practical  advantage  of  bringing 
together  all  the  law  relating  to  each  particular 
class  of  persons,  but  also  the  recommendation  from 
a  scientific  point  of  view  that,  as  the  peculiar  duties 
and  rights  of  any  class  of  persons  depend  on  circum- 
stances peculiar  to  the  person,  and  therefore  a  num- 
ber of  analogous  rules  of  law  relating  to  quite  diffe- 
rent kinds  of  duties  and  rights  may  be  merely  so 
many  special  applications  of  the  same  general 
principle,  the  origin  and  mutual  relations,  and 
therefore  the  true  meaning,  of  the  rules  of  law 
regarding  a  given  class  of  persons  will  be  likely  to 
be  more  readily  seen  if  they  are  all  collected 
together. 

862.  Law  of  equal  rights  placed  first. — The  Law 
of  Equal  Rights  should  precede  the  Law  of  Unequal 
Rights,  because,  since  the  latter  consists  chiefly  of 
exceptions  to  or  special  applications  of  the  rules  of 
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the  former,  it  can  not  be  understood  till  the  former 
is  first  known. 

863.  Divisions  of  the  law  of  equal  rights. — The 
first  part  of  the  law,  the  Law  of  Equal  Rights,  falls 
naturally  into  three  divisions  :  General  Definitions, 
Primary  Duties,  Secondary  Duties.  These  I  will 
consider  in  order. 

864.  Definitions. — In  this  first  part  should  be  con- 
tained general  definitions  and  explanations  of  the 
general  terms  used,  such  as  person,  (including  the 
distinction  between  natural  and  artificial  persons, 
persona,  etc.),  thing,  (including  the  various  kinds  of 
things,)  fact,  (including  such  special  facts  as  inten- 
tion, negligence,  malice,  fraud,  possession,  so  far  as 
it  is  a  fact,  etc.),  act,  (including  the  consequences  of 
acts),  duty,  right  and  title,  (including  the  general 
rules  as  to  legal  transactions,  contracts,  conditions, 
etc.)  Jt  seems  to  be  chiefly  a  question  of  convenience 
whether  the  subject  of  kinship  shall  be  discussed  in 
connection  with  persons,  as  is  commonly  done  by 
the  civil  law  writers,  or  with  that  of  descent,  where 
Blackstone  places  it.  Perhaps  the  former  position 
is  the  more  appropriate,  because  kinship  is  a  matter 
that  pertains  to  all  persons  and  is  sometimes  made 
the  foundation  of  other  legal  duties  and  rights  than 
those  that  come  by  descent ;  for  instance,  a  persons 
may  not  marry  his  relative  within  certain  degrees. 

865  Primary  duties  ;  division  of. — These  can  be 
divided  either  with  reference  to  their  titles  or  to  the 
nature  of  the  acts  and  the  party's  state  of  mind.  I 
think  that  the  former  mode  of  division  is  the  more 
advisable  for  the  main  division,  as  exhibiting  more 
clearly  the  more  important  relations  between  diffe- 
rent groups  ;  while  the  latter  plan  will  serve  for  the 
arrangement  of  the  subdivisions  of  each  group. 

First,  then,  would  come  those  duties  whose  title 
is  found  in  the  circumstances  of  the  persons  subject 
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to  them,  including  those  duties  that  have  no  special 
title.  Placing  first  among  these  the  duties  that  are 
determined  by  external  acts,  exactly  defined,  we 
should  begin  our  enumeration  of  legal  duties,  as  is 
fitting,  with  the  most  important  class,  duties  to  ab- 
stain from  interference  with  the  person  of  another. 
It  is  not  necessary  for  me  to  mention  at  length  the 
numerous  other  duties  that  would  fall  under  this  first 
division.  In  the  second,  that  of  duties  whose  title  is 
found  in  the  circumstances  of  the  subject  of  the  cor- 
responding right,  the  most  important  group  would 
be  the  duties  corresponding  to  the  right  of  property. 
Here  would  fall  all  the  law  relating  to  torts  against 
property,  such  as  trespass  quare  clausum  f  regit  and 
de  bonis  asportatis  and  conversion,  and  also  the 
doctrine  of  eminent  domain  and  the  whole  subject 
of  titles  to  dominion,  including  all  the  titles  named 
in  Chapter  VIII,  so  far  as  they  are  titles  to  domi,nioo. 
Here,  too,  the  subject  of  tenure  would  demand  at- 
tention. In  connection  with  the  subject  of  property 
would  naturally  be  explained  the  rules  as  to  a 
possessor  being  presumed  the  owner,  that  is,  the 
nature  and  extent  of  the  jus  possessionis.  But  the 
duties  due  from  owners  and  possessors  as  such,  for 
example  the  duty  not  to  maintain  nuisances,  would 
belong  to  the  preceding  division.  As  a  third  group 
would  come  duties  whose  title  is  found  in  the 
circumstances  of  both  parties.  The  nature  of  con- 
tracts, how  they  are  ma^e  and  construed,  etc.,  and 
their  different  kinds,  should  be  treated  of  under  the 
head  of  transactions,  .\  which  is  a  branch  of  the 
subject  of  titles,,  and  would  therefore  fall  under 
the  first  division  of  General  Definitions  ;  but  the 
duties  created  by  contracts  belong  here.  These 
are  in  general  simply  peremptory  duties  to  perform 
the  contract,  so  that  what  would  here  fall  to  be 
discussed,  would    be    simply    the    subject    of    the 
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performance  of  contracts,  including  such  excuses 
for  non-performance  as  were  not  involved  in  the 
making  of  the  contract  itself,  e.g.  including  release 
or  accord  and  satisfaction,  but  not  illegality  nor 
fraud.  Here  are  also  included  duties  of  and  to 
holders  of  inferior  property  rights  as  such,  and  here 
would  be  placed  the  description  of  the  different 
kinds  of  inferior  ownership  and  easements  and  the 
peculiar  titles  to  them. 

866.  Defects  in  legal  terminology. — At  this  point 
the  arrangement  and  nomenclature  of  both  the 
Roman  and  English  law  are  decidedly  defective. 
The  names  of  the  various  species  of  inferior  property 
in  the  Roman  law  connote  principally  the  extent 
of  the  right  of  use  which  the  proprietor  has,  and  to 
a  limited  degree  the  duration  of  the  right.  Those 
of  the  English  law  on  the  other  hand,  connote 
primarily  the  duration,  and  only  incidentally  the 
extent,  of  the  right.  There  ought  to  be  two  full 
series  of  names,  one  expressing  the  amount  of  use 
and  the  other  the  duration  of  the  right.  The  terms, 
real  and  personal  might  be  retained  to  denote 
rights  having  respectively  immovable  and  movable 
things  for  their  objects,  because  they*  are  so  sane 
tioned  by  long  use  that  it  would  be  quite  impossible, 
at  least  among  English  speaking  people,  to  get  rid 
of  them,  and  their  original  meaning,  referring  to 
differences  in  forms  of  actions,  is  never  thought  of 
in  using  *.hem.  But  the  absurd  expression 
"  chattels  real "  should  be  scouted,  and  interests  in 
land  less  than  freehold  reckoned  among  real  estates. 
It  might  also  be  advisable  to  find  a  third  name 
for  such  property  rights  as  have  no  objects.  So 
far  as  practicable  the  same  terms  should  be 
used  to  denote  the  different  kinds  of  property 
rights  whether  their  objects  be  immovable  or 
movable   things. 
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867.  Property  in  expectancy. — The  feudal  rule 
that  no  freehold  could  be  created  to  commence  in 
the  future,  as  well  as  the  distinction  between 
reversions,  remainders  and  other  future  interests, 
do  not  seem  to  be  any  longer  needed,  and  should 
be  cleared  away  as  useless  subtleties.  Property 
rights  should  be  divided  as  to  their  times  of  enjoy- 
ment into  two  classes,  present  and  future  rights, 
which  latter  of  course  may  be  either  vested  or 
contingent ;  and  this  division  should  apply  equally 
to  real  and  personal  property,  so  far  as  future 
interests  in  personal  property  are  allowed  to  be 
created  by  law.  Whether  and  to  what  extent  they 
ought  to  be  allowed  is  a  question  of  substantive 
policy,  not  of  form,  and  therefore  is  not  to  be 
discussed  here.  The  name  estate  or  property  "in 
possession,"  which  is  applied  in  the  English  law 
to  present  property  rights  which  are  capable  o< 
immediate  enjoyment,  is  in  that  use  objectionable, 
inasmuch  as  when  it  is  applied  to  easements  it 
implies  the  incorrect  theory  of  incorporeal  things  ol 
which  I  have  spoken.  It  might  be  used  to  denote 
those  kinds  of  property  that  include  the  jus  pos- 
sidendi,  but  not  to  express  time.  The  corresponding 
phrase  estates  or  property  "in  expectancy"  is  very 
suitable  to  use  of  future  property  rights ;  as  also 
are  the  words  executory  interest,  reversion  or 
remainder,  either  of  which  might  be  adopted  as  a 
technical  designation  of  all  future  interests  both 
real  and  personal. 

868.  Descent  and  testate  and  intestate  succession. 
It  also  seems  to  me  that  the  difference  between  the 
descent  of  real  property  and  the  sucession  ab 
intestato  to  personal  property  has  survived  its 
usefulness  and  that  one  form  of  succession,  and  I 
think  preferably  that  one  which  now  prevatls  in 
the  case  of  personal  property,  should  be  established 
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for  all  property.  Probably  the  simplest  and  best 
form  would  be  to  recur  to  the  old  idea  of  a  universal 
successor  or  personal  representative,  who  might  be 
called  either  executor  or  administrator,  to  be 
appointed  either  by  the  deceased  or  by  the  proper 
court,  who  should  assume  in  the  first  place  all  the 
duties  and  take  all  the  rights  of  the  dead  man  that 
survived  him,  in  other  words  continue  the  dead 
man's  persona,  and  then  be  charged  with  a  trust  to 
dispose  of  the  assets  as  directed  by  the  dead  man's 
will,  if  there  was  a  will,  and  if  not,  then  according 
to  rules  laid  down  by  law.  Of  course  there  would 
be  nothing  in  this  inconsistent  with  laws  directing 
real  property  to  be  distributed  differently  from 
personal.  All  persons  who  take  any  thing  by  will 
should  be  called  legatees,  and  all  persons  to 
whom  any  thing  is  to  be  distributed  under  rules  of 
law  in  the  absence  of  a  will  heirs,  whether  they 
receive  real  or  personal  property. 

869.  Proposed  nomenclature  for  property  rights. 
The  following  table,  showing  a  proposed  nomen- 
clature for  property  rights,  will  perhaps  make  the 
above  remarks  more  intelligible.  It  would  pro- 
bably be  better  to  retain  old  names  in  slightly 
altered  meanings  than  to  try  to  invent  new  ones, 
and  even  to  depart  to  some  extent  from  symmetry 
in  deference  to  established  usage,  not  among  pro- 
fessional lawyers,  whose  business  it  is  to  acquaint 
themselves  with  the  terms  of  the  law,  but  among 
the  lay  community,  who  necessarily  make  use  to 
a  certain  extent  of  legal  terms ;  so  that  I  have 
ventured  to  call  rights  in  chattels  fees  and  estate*. 
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Table  Showing  a  Proposed  Nomenclature 
for  Property  Rights. 

Property  might  be  divided : — 

I. — As  to  the  Extent  of  Enjoyment'— 

I  Use,  fruits,  waste,..  .Estate, 
Indefinite  enjoyment — OWNERSHIP  \  Use,  fruits. . .         Usufruct. 

(Use Use. 

Definite  enjoyment — Easement Various  kinds  of  easements. 

and  QUASI  easements. 

II. — As  to  the  Duration  of  the  Right: — 

Fo-ever  \  &°'mg  to  general  heirs j  pp.  „        j  Fee  simple. 

"""       \      „      „  special  classes  of  heirs,  f  '"  (     Fee  tail. 

For  life  ■)  ^'fe  °^  ProPrietor ■  •    Life  interest. 

j    „    „  another. Interest  pur  autre  vie. 

For  a  fixed  term . .   Leasehold. 

While  one  or  both  parties  consent.  ■  •  J  ^°™Ty"  *T„  WJLL"    FRUM 
r  (  year  to  year,  etc. 

II 1. — As  to  Time  of  Enjoyment  :— 

Present Present  interest. 

Future ,     . .     . .  Reversion,  (a) 

IV. — As  to  object: — 

Land . .  Real. 

Chattels Personal. 

V. — As  to  Conditions  : — 

Without  conditions Absolute. 

On  Condition Conditional. 

VI. — As  to  Certainty: — 

Already  belonging  to  the  party ,     . .     . .       Vested. 

To  belong  to  him  on  the  happening  of  a  contingent  event. 

Contingent,  (i) 


{a)     Or  other  names  mentioned  in  §  867. 

(i)     Contingent  rights  so  called  are  not  really  rights  at  all,  but  only 
ehnnces  of  hereafter  having  riahts.      II  Aust.  Jur.  Lect.  LIII. 
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VII. — As  to  Limitations  : — 

Not  subject  to  lesser  rights  vested  in  another.  . .     . ,     . .      . .    Frer. 

Subject  to  such  rights , .  Burdened. 

Not  subject  to  exceptions,  (a) Unrestricted. 

Subject  to  exceptions. Restricted. 

VIII. — As  to  Alienability: — 

Capable  of  being  transferred  inter  vivos. Alienable. 

Not  so  capable Inalienabls. 

IX. — As  to  Dependence: — 

Capable  of  existing  alone Independent. 

Not  so  capable Dependent. 

Dominion  according  to  the  above  scheme  would 
be  an  independent,  unrestricted,  vested,  alienable 
estate  in  fee  simple ;  nuda  proprietas  would  be 
either  a  reversion  or  a  peculiar  contingent  right  to 
succeed  in  case  of  lack  of  heirs,  to  which  latter  use 
it  might  be  expedient  to  confine  the  term,  the  for- 
mer being  already  denoted  by  the  word  reversion 
and  its  equivalents;  and  a  seigniory  would  be  a 
nuda  proprietas  plus  a  rent  or  other  quasi  easement. 

As  a  matter  of  practical  convenience  it  might  be 
provided  that  the  words  fee,  fee  simple,  fee  tail,  or 
ownership,  when  used  without  any  words  signifying 
the  precise  extent  of  right,  should  be  taken  to 
mean  an  estate,  as  they  now  do,  and  that  life  in- 
terest, interest  pur  autre  vie  and  leasehold  should 
in  the  same  case  stand  for  a  usufruct. 

870.  Secondary  duties;  division  of. — These,  as  we 
have  seen,  are  either  those  which  correspond  to 
rights  of  action  or  those  which  are  created  by 
judgments  or  decrees  of  courts  in  suits  brought  to 


(a)  If  I  grant  to  A  a  usufruct  in  my  land  with  a  provision  that  he 
shall  not  take  the  fruit  from  a  particular  tree  or  shall  not  plow  up  » 
certain  meadow  his  usufruct  is  restricted. 
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inflict  sanctions  for  breaches  of  primary  duties. 
Rights  of  action  are  either  of  a  civil  or  a  criminal 
nature.  We  may  divide  secondary  duties,  then, 
into  those  of  a  civil  nature  and  those  of  a  criminal 
nature;  and  each  of  these  class  again  into  rights 
of  action  and  duties  created  by  judgment  or 
decree. 

87 1 .  Secondary  duties  and  rights  of  a  civil  nature, 
I.  Rights  of  action,  or  the  infliction  of  sanctions. 
Under  this  head  must  be  considered,  first,  when 
sanctions  may  be  inflicted,,  that  is,  the  nature  of 
damage,  when  damage  merely  threatened  may  afford 
a  ground  for  action,  and  in  what  cases  a  person  da- 
maged by  another's  breach  of  duty  can  not  sue,  etc., 
secondly,  what  sanctions  may  be  inflicted,  when 
imprisonment  shall  be  allowed  on  civil  process,  in 
what  cases  executive  sanctions  such  as  injunction  or 
specific  performance  may  be  had,  the  measure  of 
damages  (except  so  far  as  that  depends  on  the  near- 
ness or  remoteness  of  the  consequences,  which 
question  belongs  to  the  subject  of  acts  in  the  part 
devoted  to  general  definitions),  and  when  vindictive 
damages  may  be  allowed,  etc.,  and  thirdly,  how 
sanctions  are  inflicted,  which  comprises  the  impor- 
tant subjects  of  procedure,  pleading,  evidence,  etc. 
The  organization  and  jurisdiction  of  courts  belongs 
in  a  strictly  theoretical  arrangement  to  that  part  of 
the  Law  of  Unequal  Rights  where  the  duties  of 
public  officers  are  treated  of. 

2.  Duties  to  perform  judgments.  Of  these  it  is 
not  necessary  to  say  anything  here. 

872.  Crimes. — 1.  Rights  of  action.  The  mere 
violation  of  a  duty  not  being  usually  a  crime  unless 
the  party  is  in  fault,  and  crimes  being  partly  defined 
by  the  indirect  effects  of  the  act,  an  explanation  of 
the  cases  in  which  a  criminal  sanction  may  be  in- 
dicted involves  an  enumeration  and  description  of  the 
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various  kinds  of  crimes.  Then  should  follow  the 
penalties  that  may  be  inflicted  and  the  way  in 
which  it  is  done,  which  includes  the  subject  of 
procedure  in  criminal  cases. 

2.  Duties  to  perform  judgments  in  criminal  cases. 
This  division  is  of  slight  importance,  and  is  mention- 
ed here  for  the  sake  chiefly  of  formal  completeness. 

873.  Division  of  the  law  of  unequal  rights. — The 
second  main  division  of  the  law,  the  Law  of  Unequ- 
al Rights^  can  be  divided  into  two  parts,  the  law 
relating  to  conditions  and  that  relating  to  artificial 
persons.  The  latter  however  would  contain  little, 
if  anything,  more  than  the  law  of  corporations,  the 
other  kinds  of  artificial  persons  that  I  formerly 
mentioned  being  necessarily  treated  of  in  connection 
with  easements  and  descents. 

874.  Conditions.. — Conditions  or  status,  as  we 
have  seen,  may  be  divided  into  representative  and 
non-representative.  But  as  there  are  certain  status 
that  are  sometimes  representative  and  sometimes 
not,  as  those  of  trustees,  guardians,  wives,  servants, 
it  would  probably  be  better  to  disregard  this  distinc- 
tion and  to  divide  all  conditions  into  two  classes, 
those  which  are  representative  of  the  sovereign  and 
those  which  are  not.  In  the  first  of  these  two  classes 
fall  the  status  of  all  public  officers,  whose  titles, 
powers  and  duties  should  be  here  described.  Here, 
too,  are  to  be  placed  the  laws  declaring  who  is  sove- 
reign ;  for  although  the  law  does  not  make  the 
sovereign  yet  it  often  happens  that  for  convenience 
sake  a  sovereign  body  declares  the  limits  of  its  own 
membership  and  the  conditions  of  admission  to  it  by 
law.  The  subject  of  taxation  of  property,  being  a 
part  of  eminent  domain,  might  be  placed  under  that 
head  in  the  part  of  the  law  relating  to  property ;  but 
since  the  duty  to  pay  taxes  is  directly  due  to  those 
public  officers  who  are  appointed  to  collect  them 
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and  since  there  aire  taxes  that  are  not  collected  from 
property,  the  entire  subject  of  taxation  would  natu- 
rally find  its  place  in  this  connection.  The  organi- 
zation and  jurisdiction  of  courts,  military, and  naval 
affairs  and  all  matters  of  administration,  as  well  as 
ecclesiastical  law,  if  there  happened  to  be  a  state 
church,  would  also  belong  to  this  department. 

875.  Other,  status.— After  this  the  various  status 
and  quasi  status  should  be;  arranged  in  such  order 
as  might  be  found  convenient.  Freedom,  (if  any , 
unfree  condition  was  recognized  by  the  law),  citizen- 
ship, ^  the  status  of  husbands,  wives,  children, 
guardians,  wards,  persons  of  unsound  mind,  trustees, 
cestui*  que,  trust i  executors,  administrators,  "heirs, 
bankrupts,  traders,  agents,  partners  and  many, 
other  classes  of  persons  would  be  described.  Under 
head  each  should  be  stated  first,  how  the  status 
may  be  created,  secondly,  the  various  duties-  and 
rights  peculiar  to  the  status,  arranged  in  the  same 
order  which  is  followed  in  the  arrangement; of  the 
Law  of  Equal.  Rights,  and  thirdly,  how  the  status 
may  be  put  an  end  to.  For  example,  in'  the  case  of 
marriage  it  should  first'be  explained  who  may  marry 
and  how  marriage  must  be  performed  to  render  it 
legal,  then  the  various  duties  of  husband  and  wife 
both  inter  se  and  in  relation  to  the  rest  of  the  world, 
beginning  with  primary  duties  whose  title  is  found 
in  the  circumstances  of  the  subject,  and  ending  with 
secondary  duties  of  a  criminal  nature,  and,  thirdly, 
how  marriage  is  ended  by  death  or  divorce,  and 
the  effects  of  each. 

876..  Artificial  persons. — Under  the  head. of  ar- 
tificial persons  would  come  the  various  kinds  of  cor- 
porations ;  how  they  are  created,  their  various 
peculiar  duties  and  rights  in  the  order  above  explain- 
ed, the  mode  of  their  dissolution  and  the  conse- 
quences of  it 
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877.  Tables  shewing  the  arrangement  of  the  law. 
The  following  tables  show  the  arrangement  in  out- 
line of  the  Institutes  of  Justinian  and  Blackstone's 
Commentaries  and  a  theoretical  arrangement. 
They  are  placed  together  here  for  convenience  in 
comparison. 
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III.     TABLES, 

OUTLINE  OF  THE  ARRANGEMENT  OF  THE 
INSTITUTES  OF  JUSTINIAN. 

PUBLIC  LAW.— (Mot  in  the  Institutes)  Relation*  with  other  na- 
tions ;  Public  officers  ;  Criminal  Law  ;  Organisa- 
tion and  jurisdiction  of  courts  ;  Procedure  alndi 
evidence ;  Public  religion  ;  Corporations 

PRIVATE  LAW. 

/General  Definitions. 

(Justice  (justilia),  Jurisprudence  (jurisprudential 
Civil  and  natural  law  (jus  civile,  jus  7iaturale.  jus  gentium). 
Written  and  unwritten  law  (lex  scripta,  lex  non  scripta). 
"Persons  (De  personis),  Status,  Tria  Capita. 

(Freedom  (libertas). 
Citizenship  (civilas),  (Not  directly  treated  of) 
Familia. 

Persons  alieni  jut-is. 

I  How  power  (potestas,  mnnus)  arises. 
[  Marriage  (matrimonium). 
■j  Legitimation. 
'  Adoption  (Adoptio,  arrogdtio). 
How  ended. 
Persons  sui  juris. 

Guardianship     (Tutela,     Curalio,)     Capitis 
diminutio. 
Things.     (De  rebus). 

/Kinds  of  things.     (Divisio  rerum). 
\  Aquisition  of  things  ;  titles. 

/Single  things  (res  singula), 

/By  natural  law  (jurz  naturali). 
I  Occupation  (occupatio). 
■j  Accession  (accessio). 
'  Delivery  (traditio). 
Incorposeal  things  (res  incorporates). 

(Servitudes  (servitutes). 
Rights  like  servitudes,  e.  g.  Emphyteusis, 
(Not  mentioned  in  the  Institutes). 
By  civil  law  (jure  civili). 
I  Prescription  (usucapio). 
1  Gitt  (donatio). 
Who  can  not  alien. 
\Acquision  through  others. 
Groups  of  things  (universitates  reaum). 

f  Wills     (testvmenta),     including     Trusts     (fiaei 

commissa). 
Intestate  succession  (successio  ab  intestatn). 
Other    modes    of   acquisition    including    Bank- 
ruptcy (venditio  bonorum). 
Obligations.     (Obligationes). 
Ex  contractu. 


(Real  contracts,  (obligationes  re  contracts.) 
Verbal  „     (         „         verbis         „       ) 

Literal  „     (         „         littcris       „       ) 

Consensual  „     (         „        consensu     „       ) 
Quasi  „     (         „  qutsi  ex  contractu). 

Ex  delicto,  ex  malejicio.     All  arising  re. 
1  Delicts. 

j  Quasi      delicts,       (obligationes 
1       delicto. 
^Actions  De  Actionifats).  ^«'r  ,: 


qujsi 
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DUTLINE   OF  THE  ARRANGEMENT  OF  BLACK- 
STONE'S  COMMENTAilES. 
Introduction. 

)  Definitions  of  law  and  of  written  and  unwritten  law. 
Countries  subject  to  the  law*  of' England.  ' 

SIGHTS  OF:  PERSONS.   "  t 

'  Natural  Persons. 

{Absolute   rights,    enumerated.       Security,    Liberty,    Private 
property.  ■  -  '-  -\  - 

RelatiVe-SightS  ?"r  '■  ■  '-'■  ■  i'/.-.i;-/  ',  £.V  x.^Tis  ■■-  •.;.•'.} 
'pEuMterelatiOns;  •.  .'   .'  '*:;»*  :  '?;?.)  tr  \i ■-■;/'    •■ 
'Magistrates.  '    A:  •'•'■  s  '•'■•  l  ; 

{"Supreme;       ■  -•■; ,'       'V  -:»-~>  [ 
)         I  Legislative  Parliament.  . 
j         (  Executive,  King.   \ 
(  Subordinate.  ■  ; '  • 

Various    subordinate   officers    described. 
•■'■'-  Under  the  head  of  Overseers  of  the  Poor, 
the  subjects  of  Settlement  and  Poor  Law*. 
People.  -'  «     'r 

j  Aliens.  •'    ';'  - 

j  Natives.  : 

(Clergy..  .  :<■»>}■'  ::'.'■'■"!'-.'. 

■\  Laity.  I 

Civil,  Military,  Maritime. 
.  Private  relations.    Domestic  relations.  ' 
'  Master  and  servant. 
I  Husband  and  wife.  ; 

J  Parent  and  child.        .    \    ■■  ',• 

( Guardian  and  wareL  -  '    , 

.  Artificial  Persons.    Corporations. 
UGHTS  OF  THINGS. 
'  Things  real. 

("Their  kinds. 

(Corporeal.  ; 

Incorporeal.    Easements,. 
Tenures  on  which  held. 

« Ancient. )  v  rious  kinds  Scribed. 
J  Modern.  | 
Estates  therein ;  with  respect  to. 
Quantity  of  right. 
"  Freehold. 

j Of  inheritance.    Fees. 
(  Not  of  inheritance.    Life  interes  s, 
Less  than  freehold.    Leaseholds. 
On  condition. 
Time  of  enjoyment. 

)In  possession. 
In  expectancy.    Reversions,  Remainders,  cte 
Number  and  connection  of  tenants. 
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i  Descent 
Purchase. 
'Escheat 
Occupancy. 
Prescription 
Forfeiture. 
Alienation. 

{By  deed,  including  the  doctrine  of  Uses, 
In  other  ways,  including:  Devise  by  will 


.  Things  personal. 

{( Kinds  of  chattels ;  chattels  real  and  persona). 
J  Property  in  them ;  what  things  cannot  be  owned. 
(  Titles  to  them. 
Occupancy,  including  accession. 
Other  titles,  including. 
"  Marriage. 
Gift. 
Contract 

t  Contracts  in  general. 
j  Particular  kinds, 
Bankruptcy. 
Will. 

Administration,  (intestate  succession.) 
HUVATE  WRONGS. 

I  Redress  by  act  of  parties. 
i  By  mere  operation  of  law. 
(By  action. 
'  Courts. 

( Their  nature  and  organization. 
i  Their   kinds ;   including  a  description   of  the 
(     English  courts. 
Cognizance  of  wrongs  in  courts. 

{In  Ecclesiastical,  Military  and  Maritime  Courts. 
In  courts  of  Common  Law  and  Equity. 
'  Remedies  for  injuries ;  affecting. 
f  Rights  of  private  persons. 
(  Absolute. 
J  Relative. 
Rights  of  property. 

f  Personal  property. 

!In    possession  —  Torts 
to  property. 
In  action — Breaches  ot 
contract. 
Real  property. 
(.  Rights  of  the  crown. 
_  The  pursuit  of  remedies  by  suit 

'  Actions  at  law.     Procedure,  Plead* 
ing,.  Evidence. 
Actions  in   Equity.      Equity  pro- 
cedurcjand  the  whole  subject  of 
equitable  duties,  and  rights. 
I"UBLIC  WRONGS.    Criminal  La  w. 
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OUTLINE  OF  A  THEORETICAL   ARRANGEMENT 
OF  THE  LAW. 

LAW  OF  EQUAL  RIGHTS.     (Law  of  Things.) 
Definitions. 
/Persons. 

(Natural  persons,  includinp  Kinship. 
Artificial  persons,  including  Persona,  Representation. 
Things. 

Facts  ;  including  Intention,  Malice,  Negligence,  Possession,  etc. 
Acts. 

Duties  and  Rights, 

Titles  ;  including. 

(Privity. 

{  Legal  transactions,  including  Contracts. 
Primary  Duties. 

/Having  their  titles  in  the  circumstances  of  the  subject  of  the  duty 
<  Determined  by  external  acts  precisely  defined. 
I  »»  t»         »»         j*  »»  »» 

1  Depending  on  the  party's  state  of  mind. 
Having  their  titles  in  the  circumstances  of  the  subject  of  the  cor- 
responding right,  (Subdivided  as  above),  including. 
Dominion. 

(The  duties  corresponding  to  it. 
Titles  to  it. 
yus  posoessionis. 
VHaving  their  titles  in  the  circumstances  of  both  parties, 
(Subdivided  as  above,*  including, 
Inferior  property  rights. 

I  1  'uties  and  rights  of  each  species. 
(Titles. 
Contracts  rights. 
Secondary  Duties 
/Of  a  civil  nature. 

/Rights  ol  action. 

/When  sanctions  may  be  inflicted. 

(Nature  of  damages. 
When  party  damaged  can  not  sue. 
When  suit  may  be  brought  before  injury. 
How  inflicted,  Procedure,  Evidence,  etc . 
Nature  and  amount  of  sanction. 
Duties  arising  from  judgments. 
Of  a  criminal  nature. 
Rights  of  action. 

(When  sanctions   may   be  inflicted.     Description  of 
I     various  kinds  of  crimes. 
1  How  inflicted,  Criminal  procedure,  etc. 
\  Nature  and  amount  of  sanction. 
\  Duties  arising  from  judgments. 
LAW  OF  UNEQUAL  RIGHTS.    (Law  of  Persons.) 

f  Conditions. 
/Representation  of  Sovereign. 
/Public  officers. 


INDEX. 


(THE  references  are  to  sections.) 


A. 

Abandonment,  612. 

\batement,  41. 

;\b  inconvenient*,  arguments 
from  136. 

Absolute, 
Duties    and    tights,     see 

Duty,  Right. 
Property,  see  -Property. 

Abuse,  see  Waste. 
See  Public  Authority. 

Acceptance,  431,  432,  439. 
440,  47  r> 

Accessory  things,  see  Things. 

Accidentalia,   see    Transac- 
tions, Contracts. 

Accidental  injury,  672. 

Account,   action  of)  see  Ac- 
tions. 
Stated,  446. 

Accretion,  597. 

Acknowledgement    of    ins- 
truments, 403,  409. 

Act. 
Action. 

Nature  and  kinds,  261- 
265,  267-269,  279,  280, 
J82,  388. 


See     Consequence,      Fi>r< 
bearance,  Intention, 

Malice,  Motive,  Negli- 
gence, Omission,  Trans- 
action, Void  and  Void- 
able, Volition. 

Statute,  see  Statute. 

Of  .public  bodies,  112,212. 
Actio  uttlis,   166. 
Action. 

Right    of,    See  Right  0/ 
Action. 

Nature  of. 

How  entitled,  30. 

When  and  how  begun,  $t} 

34,  «7<5- 
In  whose  name,  750,  751, 

759-762. 
To  prevent  future  injuries, 

144,  201,  774- 
Rdation  to  rights,  343. 
Unfounded  and  malicious. 

709,  764. 
Real,  personal  and  mixed, 

175,  180,  342,388,561. 
In  rem,  351. 
Ex    contractu     and     ex 

delicto,  '182,  342. 
Penal  and  qui  tarn,  783. 


638 


INDEX. 


In  Institutes  of  Justinian, 
see  Institutes. 

For  crimes,  see  Grimes.  . 
Forms  of. 

How  originated,  179. 

Inadequacy  of,  186,  189. 

Table  of,  188. 

Account,  183. 

Assumpsit,  origin,    187. 

General  and  special,  445. 

Common   and    indebitatus 

..•  counts,  445,446. 

Quasi,  contracts,  444 

Case,,' see  trespass  on  the 

."  case,  below. 

Covenant,  183,  455. 

Deceit,  writ  of,  185. 

Debt,;  183,  411,  455- 

Detinue,   184. 

Ejectment,  181,  182. 

Replevin,  1 84. 

Trespass,    184,    1 86,  283, 
494,  666. 

Trespass  on  the  case,  186, 
.187,-283, 

Other    forms,     187,   494, 
666. 

Waste,  writ  of,  185. 
Actual,  as  opposed  to  legal, 
256. 

See  Fact,    Fraud,  Malice, 

1     Negligence,  Police. 
Ikc-rus,  547. 
Adequacy,  of'corisiderations, 

465,   '■ 
Adjective  law,   t. 
Administration,  638. 
Administrative  powers,  107- 
W   '  ■  "   ■""- 


Administrator,  see  Personal 
Representative. 

Admiralty,  203,  207. 

Admissibility    of    evidence 
see  Evidence. 
Ad  rem,  354. 

Adverse  possession,  see  Pos- 
session. 

Advertisement,  428. 

Advocate,   13. 

Advowson,   567. 

Affidavit,  35,  80. 

Agent. 

Representation  of  princi- 
pal, 227-229. 

Transactions"   with    prin- 
cipal, 385. 
Duties,  733-735. 
How  different    from    ser- 
vant, 843. 
Agency,  Mandatum,  461. 
Aggregatio  mentium^  434. 
Agreement,  see  Transaction, 

Contract. 
Agnate,     agnatic     kinship, 

see  Kinship. 
Alienation,  nature  of,- 645. 
Voluntary  or  involuntary, 

645,  666. 
In  Roman  law,  814,  815. 
See    Titles  Judicial   Pro- 
ceedings,     Conveyances, 
Seizure. 
Alieni  juris,  see  Sui  Juris. 
Allodium,    allodial    owner- 
ship, see  Property. 
Alternative       agreements, 
437- 

AinUS  NON  TOLLENDI,    547 
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Ambassadors,  extra-territori- 
ality,  142,  148. 

American  law,  included  in 
English  law,  5,  n. 
See  United  States. 

Amicable  suits,  75. 

Ancestral  estate,  636. 

Animals,  602,  613., 
See  Dangerous  things. 

Appeals,  79. 

See  Court  of  Appeals. 

Appearance,  37. 

Appellate  jurisdiction,  26. 

Appendant  and  appurtenant 
easements,  565. 

Appropriation,  647. 

Aquae  ductus,     \ 

Aquae  ducendae  >•  547. 

Aquae  haustus     ) 

Aquiliau  law,  828. 

Arguments  of  counsel,  48, 
70. 

Armies,      extra-territoriality, 
142. 

Aristocracy,  85,  87. 

Arrangement  of  law,  i,  859. 
Basis  of  arrangement,  343, 
842,  858. 

Arrogatjo,  816. 

Artificial  persons,  see  Per- 
son. 

Assault,  675. 

Assignment,   see  Succession, 
Property. 
Nature,  356,  361,  362. 
Different     from     indorse- 
ment, 458. 
Subject  to  equities  45S. 
What    may    be   assigned, 


rights.  356,  357. 

Status,  358.' 

Duties,  364. 

Instruments     oi,    bill    of 
sale,  653. 
Assumpsit,  sec  Action. 
Attachment,  35.  ' 

Attempts,  674. 
Attestation  ;  officer,  34. 

By   witnesses,    402,    409, 
652,  653. 
Attorney,  14,  733-735. 
Auditor,  7,  74. 
Aula  regia  or  regis,  175. 
Authentic    interpretation, 

J  39- 
Authority,    abuse    of,     see 
Public  Authority, 

B. 

Bail,  35. 

Bonds,  455. 
Bailment,  649. 

Loan  of  fungibles,  648. 

Deposilum,  commodatum, 
locatio  et  conductio, 
vadium,  pawn,  pledge, 
649,.  821. 

Muiuum,  821. 

See  Lien. 
Banc,  28.- 
Bankruptcy,  662,   816,  859. 

Courts  of,  205. 
Bar,  12. 
Bar,  plea  in,  42. 
Barrister,-  13. 
Battery,  675. 
Benchers  of  the  inns,  838 
Benefice,  550. 
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Bible,  153. 

Bilateral,  see  Transaction, 
Contract. . 

Bill,  of  exchange,  of  lading, 
458. 
In  equity,  191,  207. 

Blackstone's  commentaries, 
839,  840, 

Body,  heirs  of,  572. 

Bond,    see    Deed,    Recogni- 
zance; 
For  prosecution,  35. 

Bonitary  ownership.  167. 

BoNORUM  VENDHIO,   8 1 6. 

Botes,  see  Estovers. 
Breach,  of  duty,  see  Duty  ; 

'Of  contract,  see  Contract. 

Of  trust,  see  Fraud. 
Brief,  14. 

British  constitution,  102. 
Burden  of  proof,  49. 
Burglary,  133. 
By-law,  113. 

C. 

Canon  law,  202. 

Kinship  by,  619. 

Courts  of,  204,  207. 
Capacity,  see  Status. 
Capias,  55. 
Caput,     capitis    diminutio, 

see  Status. 
Care,  due,  See  Due  care. 
Case  ;  how  named,  30 

Meanings  of  word;  254. 

Action  on,  see  Action. 
Causa,  452,  459. 
Causal  condition,  see  Con- 
dition. 


Cause,    rule    to  show,    see 

Rule.' 
Certainty,  324. 

Division  of  duties  as  to, 
325,  692. 
Certus,  see  Dies. 
Cestui  que  trust,  see  Trust. 
Cestui  que  Use,  see  Use. 
Chains  of  evidence,  64. 
Chambers,  sittings  in,  29. 
Chancellor,  177,  190. 

See  Chancery. 
Chancery,   court   of,   origin 
and  nature,    177,    178, 
192. 
Clerks  of,  177. 
Jurisdiction  of,   190,    194, 

see  Use. 
Procedure  in,  191,  207. 
Names  of  parties  to  suits, 

Abolition  of,  207. 
Chancery  division,  207. 
See  Equity. 
Character,  see  Status. 
Charge  to  jury,  71. 
Chattels,  nature  of  184,  n., 
247. 
Real  and   personal,   184, 

n.,  562. 
Actions  for,  184. 
Reversions  in,  531. 
Chief   justice,    his    casting 

vote,  3. 
Child,  see  Parent  and  child. 
Chose    in    action,     nature, 
344- 
Assignability,    3.56,    357, 

458- 
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Christian  Mates,  their  sub- 
jects in  the  East,  142. 

Circuit  courts,  210,  211. 

Circuit  judges  in   England, 
28. 

Circumstantial       evidence, 
62. 

Citation     of    authorities, 
z  1 7-2 1 9. 

Citizenship. 
•Roman  law,  804. 
English  law,  843. 

Civil  'injuries,    nature   of,  ' 

75.7.  758,  777- 

Who  may  sue  for,  759- 
764,  781. 

Suits  to  prevent  future  in- 
juries, 201,  774. 

Divisions  of,  779-783. 

See  Damage. 

Civil  law. 
In  general. 
Meanings    of   word,    82, 

157.  797- 

Where    it    prevails,    157, 

158,  208. 

Dislike  and  ignorance  of 

it  in  England,  173,  466. 

Effect  on    common    law, 

173- 
Courts  of,  204. 
Kinship  under,  619. 
Roman   law,    see    Roman 

law. 
Modern;  codes,  169. 
Arrangement,    833,    835, 

(836. 
Civil  reputation,  809. 


Claims,  court  of,  ut  Court 

0/  claims. 
Clerk,  of  court,  2,  9. 

Of  chancery,  177. 
Cloacae  mittendae,  547. 
Codes. 
Of  Justinian,  168. 
Of   France   and   Prussia, 

169.  20S. 
Early  English,  171. 
In  United  States,  208. 
Cognates,  congatic  relation. 

ship,  see  Kinship. 
Collateral  kin,  630,  633. 
Columbia,  Dist.  of,  see3ist. 

of  Columbia. 
Command,  92,  145. 
Committee,  7,  74. 
■Commendation,  554. 
Commodatum,  649,  821. 
Common,  right  of,  566. 
Common  Bench,  see  Common 

"Pleas. 
Common,  counts,  446. 
Common  law. 

Different  meanings  of  the 

name,  170. 
Origin  and   nature,    171- 

173- 
Effect  of  civil  law  upon, 

173- 
Growth  and  development 

174,  1 86,  189. 
Courts  of,  20,  175. 
Where  it  prevails,  -1 58. 
In  United  States,  208,  209 
Common  Pleas,  175,  207. 
Common  property,  593, 
Common  right,  1 54. 
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Communications,  .  privileged, 

712,  713. 
Compact,  social,  154. 
Compensatory        sanctions, 

144.  145.  757i  777- . 
Complaint,  40,  see  Pleading. 
Compulsion;   unlawful,   269, 

see  Duress. 
Condition,  see  Status. 

In  transactions  :  nature  of, 

380,  417,  475- 
Precedent  and  subsequent, 
418,419,475,  579,  580. 
Limitations,  420,  581. 
In  civil  law,  421. 
Transactions  not  admitt- 
ing, 423. 
In  offers,  429. 
Property    rights    on,    see 

Properly. 
See  Dies. 
Conduct,  law  relates  to,  97. 
Confession    and   avoidance, 

pleas  in,  Pleading. 
Confirmation    of    transac- 
tions, 425,   481-483. 
Of  judgments^  79. 
Confiscation,  665. 
Confusion  of  goods,-  599. 
Congress  of  United  States, 
powers  of,  89,  108,  110, 
Consensual  contracts,  461. 
Consent,,  when  a  bar  to  re- 
covery, 123, 
Of  parties  to  transactions, 
see  Transaction,  Mistake. 
Consequences. 

Of    acts    and    omissions, 
270. 


Proximate    and    remote, 

271-278,  280. 
Direct  and,  indirect,  a  79- 

283, 
Forming  par*  of  the  act, 

264, 
When  presumed  intended, 

286. 
Definition   of  duties    by, 

32i-325- 

An  element  in  crimes,  753. 
Consideration,  see  Contract. 
Conspiracy,  716. 
Constitution. 

American     nature,      102, 
112. 

Separation  of  powers  un< 
der,  108. 

Taking   private  property, 
508.. 

British,  102. 

Granted  by  despots.  103. 
Constitutional  law,  796. 
Constructive. 

Facts,  257. 

Fraud,  720. 

Notice,  289. 
Construction,  rules  o£ 

Construction  of  Jaws,  132" 
138. 

Of  transactions,   .392  393. 

Customs,  392. 
Contempt  of  court,  55,  144. 
Contingent. 

Remainder,  583. 

Rights,  869,  n. 
Contract. 

Essentialia,  478,  see  trans' 
actions. 
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Parties,  373,  426. 

Offer       and        acceptance, 

4*7-434.439.  440,  471- 
Pact  or  promise,  45  1,  468, 

470,  475- 
Nude  pact,  452,  459,  46k 
As  a  consideration,-  470. 
Mutuality,  47 1. ' 
Agreement    or    meeting    of 

minds,      376,      434-437, 

451. 
Express    and    implied,     see 

below. 
Alternative,  437. 
Form,  see  Transactions. 
Causa,  see  Causa. 
Consideration. 

Nature  and   necessity  of, 
452,  462-465,  468. 

Introduction  into  English 
law,  466. 

Adequacy,  465.   - 

Blackstone's  four  classes, 
463. 

Past,  467. 

Present,  469.  .    . 

Executed,  468,  469. 

Executory,  47°,  472>  475- 

Mutuality,  47 - . 

Failure   of  consideration. 

474- 
Of  specialties,   462,   466, 

476. 
Of  negotiable  instruments, 

466,  477- 
Of  conveyances,  489. 
Of  releases,  490. 
Of  -  contracts    under    the 

statute  of  frauds,  407. 


Illegal,  413,  476. 

May  be  a  condition  pre* 

cedent,  475. 
Naturalia,  450,  479. 
Legality,  see  Transactions. 
Modality,  480. 

Formal  contracts. 

In    Roman   law,-   stipula» 
tions,    literal  contracts, 

453,  820. 

In  English  law,  412,  454- 

456,  485. 
Specialties,  412,  454,  455. 
See  Negotiable  inlrumenis. 
Quasi    formal    contracts, 

454,  45'6,  457.  462. 
See  Statute  of  Frauds. 

Formless     contracts,     456, 
459-461. 

Simple  contracts,  406,  456. 
Written  and  parol  or  verba! 

contracts,  554,  556. 
Unilateral       and      bilateral 

contracts,  376. 
Express  contracts,  438. 
Implied  contracts. 
Nature,  4 38,  449- 
Act  contracted '.  for,    441, 
448. 
Inferred  contracts. 

Nature  of,  438-442,  450. 
Kinds,  439. 
Consideration,  468. 
Request  and  performance, 

439-441- 
Acceptance    of    services, 
440,  441. 
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Olher  inferred  contracts, 

442. 
Tacit  contracts,  449. 
Quasi   -or    fictitious    con- 
tracts. 
Nature,  438,  443. 
Kinds,  444. 

On  performance  of  true 

agreement,  444.  445. 

448. 

Purely  fictitious,  444,  448. 

Executed    and    executory 

contracts,  473. 
Merger  in  judgment.  406. 
Place  of  contracts  in  the 
arrangement  of  the  law, 
819,  850,  864,  865. 
Table  of  contracts,  485. 
Contracts,       conveyances 
and    releases,    487-491. 
Contracts    as    titles,    656- 

658. 
Contract  duties,  684,  691, 

865. 
Titles  to,  744.  747.  748. 
Duties  of  third  persons  to 
contracting  parties,  747. 
Breach  of  contract. 
Negligent,  701. 
When  a  tort,  780. 
Damages  for  275,  770. 
See      Fraud.       Legality, 
Transaction. 
Contributory      negligence, 

776. 
Contumelious  injury,  8»g* 
Conversion,  679 
Conveyance. 

Nature  of,  486-488,  491. 


Consideration,  489. 

Unilateral,  376: 

Of  land,  409. 

By  deed,  412,  658, 
Coparceners,  634. 
Copy. 

Ofrecords,  53. 

Of  recorded   deeds,   409, 
652. 
Copyhold,  559. 
Corporation. 

Nature  and  kinds,  aaj. 

Seal,  223. 

Rights  and  powers,   193, 

194.  223.  355- 
Shares  of  stock,  506,  654. 
Duties  and  rights  of  mem- 
bers, 748. 
Public  corporations,  693. 
Corporeal  things,  see  Thing. 
Corpus  juris  civilis,  168. 
Correction   of   errors,    set 

Meciificaiion. 
Costs,  76,  145,  764. 
Counsel,  13,  31,  48,  70. 
Country,  see  ]fwy. 
Court. 

Nature  and  organization, 

2-17,    108. 
Kinds,  18-2 1,  26,  204. 
Terms  and  sittings,,  27-ao. 
Finding  of  facts  by,  73. 
Source  of  authority,  108, 

153,  178. 
Superior  Courts  of  com- 
mon  law  in  England. 
175,  178,  207. 
Of  probate,  divorce,  eU. 
tot- 
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Of  admiralty,  203, 

Civil  law  courts,  204. 

Of  bankruptcy,  205. 

Under  the  Judicature  Act 
207. 

In    United     States,     see 
United  Slates,  States. 

Of  Claims,  210. 

Of  Appeals,  207,  211. 
Covenant,  see  Action. 
Crier,  2,  n. 
Crimes. 

Nature,  750-755,  874. 

Relation  to  torts,  781. 

How  and  by  whom  pro- 
secuted,   30,    80,    750, 

751- 
Negligence!     and     wrong 

intention,  752. 
Damage  resulting,  758. 
Sanctions,  754. 
Kinds,  756. 
Quasi  crimes,  783,  784. 
Criminal  law,  797. 

„        Proceedings,      30, 

80,  750,  75 1- 
Cross-examination,  56, 
Cumulative  evidence,  65. 
Curatio,  Curator,  808, 
Curtesy,  #28. 
Custom. 

Legal  validity  of  customs, 

116-119. 
Ancient  ideas  as  to,  1 19. 
On  what  principle  adopt- 
ed, 124. 
Effect    on     construction, 

Oh  offers,  430. 


Of  merchants,  tos 
Customary  law. 
Bulk  of,  117. 
Authority,  118. 
Origin,  120. 

Damage. 
Nature  of,  763. 
Injury  and  damage,  75S. 
When  not  recognized  bj 

law,  764-766. 
When  presumed,  nominal, 

76^773, 
Proximate,    near  and  ret 

mote,     271,     273-278, 

762. 
Direct  and  indirect,  2791 

283. 
Damages. 

Nature  of,  76. 

Measure  of,  272,  275-278. 

How  affected  by  malice, 

717.  757- 
Vindictive  or   exemplary, 

757.  777- 

Liquidated,  483. 
Dangerous  things. 

Duties  as  to,  702,  745, 

Not  nuisances,  698). 
Date  of  deed,  409. 
Day,  114. 

See  Dim. 
Death* 

Of  king,  compassing,  97. 

Of  an  offerer,  431. 

Not  a  transaction,  388. 

Succession  at,  see  Succet- 
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Debt. 
Action  of,  see  Action. 
As  property,  506. 
Deceit,  writ  of,  1 85 , 
Decemviri,  159* 
Declaration,  40,  see  Plead- 
ing 

Decree,  see  Judgment. 

A  kind  of  law,.U2.       , 
Decret,  162. 
Deed.  ;    '       ; 

Nature     and ,    requisites, 

396,  400,  409. 
When  it  takes  effect,  409. 
Attestation  652. 
Consideration,    462,   466, 

476. 
Recording,  409,  652.      '■ 
Indentures      and      deeds 

poll,  410,  652. 
Uses  of,  412. 
Merger  of  simple  contract 

in  406; 
How  pleaded,  396. 
See  Bond,   Covenant.    Con- 
veyance, Release,  Speci- 
alty. 
Default,  38. 
Defendant,  30. 

Right  to  defend,  786-788. 
Defence,      see     Defendant, 

Self-defence. 
Definitions. 
Absence   of  in    law,    88, 

;  220. 

Their    place    in  ,  the    ar- 
rangement of  the  law, 
864. 
Degrees  of  relationship,  619. 


Delict,  341,  782,  825. 

Quasi  delicts,  830, 
Delivery. 

Of  deeds,  409. 

Of  gift,  646. 

See  [Avery  of  seizin. 

Demand,,  of  money    du« 
before  suit,  14.5. 
Demesne,  550,  552,  558, 
De  minimis  non  curat    lex, . 

673-  '-     ' 

Democracy,  85,  87.  .« 

Demonstration,  424. 
Demurrer,  43, 
Deposition,  57. 
DeposituM,  649   821. 
De  prospectu,  547. 
Dereliction,  612. 
Descent;    nature,   626,   set 
Heir. 

Of  ancestral  estate,  636. 

Proposed  rules,  868. 

See  Heir  Hares. 
Detention,  See  Possession. 
Detinue,  184. 
Devise,  devisee,  640,  643. 
Dictum.  126,  133, 
Dies,  422,  423. 
Digest  of  Justinian,  168. 
Dilatory  pleas,  41. 
Direct. 

Evidence,  6a. 

Consequences,  279-283. 

Damages,  279-283. 

Acts,  282. 
Disabilities  ;  373. 

See        Infant,       Married 
woman. 
Discrf.tion,  judicial,  13.1, . 
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Distress,  664. 
Distribution,  638. 
District  courts  210. 

,,       of  Columbia,  209. 
Divine  law,  1 53. 
Divorce  courts,  202,  207 
Docket,  37. 

Document,  see  Instrument. 
Domestic  relations  843. 
Dominant    tenement,     224, 
565. 

DOMINUS,   537, 

Dominion,      dominium,      see 

.    Properly. 
Double,  uses,  196. 
Dower,  628. 
Due  care  ;  nature  of,    305- 

3"- 

Duties  as  to,  692-694,  745. 
Duress;  nature,    269,   377, 
386. 
Effect,  377. 
Duty.  • 
Nature. 
How    created,    94,     145, 

313,  367- 
To     whom    owed,    315, 

333..  759-762, 
How    related    to    rights, 

316,  317^  3'43. 
Always  to  do  or  not  do 

acts,  320. 
By  what  acts  determined, 

321-325,  329. 
Division  as  to   Certainty, 

325- 
Depending  on  party  s  state 
of  mind,  326-329,  384, 
669 


Austin's    view,    741-743. 

Subject  of,  318. 

Sovereign  has  none,  330. 

Object  of,  318,  319. 

Assignment  of,  see  Assign- 
ment. 

Titles  to,  see  Titles. 

Relation  to  titles,  367. 
Kinds  in  general. 

Moral,    social    and    reli- 
gious, 314. 

Of  imperfect    obligation, 

314.  33?- 
Natural,  331. 
Absolute  and  relative,  333. 
Positive  and  negative,  334. 
Joint    and    several,    336, 

346. 
Personal  338. 
Primary,    and  secondary, 

see  below. 
Double  system  in  Roman 

law,  167. 
In     English,    legal    and 

equitable   duties,     198, 

see  Equity. 
See  Obligation. 
Primary. 
Nature  of,  335,  341.: 
Classification  of   by   acts 

and     party's     state    oi 

mind,  329,  759,  865. 
By  their  titles,  744. 
Place    and   treatment    in 

civil    law,     34c,    343, 

831,  836. 
In      Blackstone's     Com- 
mentaries, 852-854. 


648 


INDEX. 


Corresponding,  to  rights 
in  rem,  346,  348,  505, 
671. 

To  rights  of  all  the  world, 

347- 

Corresponding  to  various 
rights,  see,  Security, 
Liberty,  Property,  Repu- 
tation, Status. 

Exceptions  to  those 
duties,  676.  680. 

To  pay  money,  683. 

Contract  duties,  684. 

Sundry  peremptory  duties, 
685. 

Impossibility  of  perfor- 
mance, 686-691,  702. 

Of     innocent     intention, 

704,  7°5- 

See  Due  care,  Reasonable- 
ness, Dangerous  things, 
Malicious  injuries, 

Slander  and  Libel,  Con- 
spiracy, Fraud,  Trust: 
Secondary. 

Nature  of,  335,  341. 

Division  of,  870. 

Not  to  sue,  787. 

Not  to  defend,  788. 

Arising  from  judgments, 
789. 

To  make  reparation,  eic. 
790-792. 

V>       El, 

Easement  and  servitude. 
Nature. 
In  general,  224,  515,  564, 
810   860. 


Can  not  ba  possessed  noi 
owned,  497. 

Difference  between-  ease- 
ment    and     servitude, 

54i. 
Kinds    in    Roman    law ; 
real,  praedial,  personal, 
542,  546,  547- 
Rural  and  urban,  546. 
Particular  kinds,  547. 
Kinds    in    English    law ; 

negative,  518,  546. 
Quasi,  519,  564,  567,  587. 
Blackstone's  treatment  of, 

846. 
In  gross,  apppendant  and 

appurtenant,  565. 
Profit  a  prendre,  518,  564. 
Particular     kinds,      515, 
516,  566, 
Ecclesiastical  courts,  203, 

204,  207,  211. 
Ecclesiastical      law,      set 

Canon  law. 
Edict. 

Nature,  112,  162. 
Of  praetor,  165. 
Education,    legal    in    Eng- 
land, 838. 
Ejectment,  action  of,    181, 

182. 
Eminent  domain,  508,  509, 

570. 
Emperor,  85. 
Emphyteusis,     emphyteuta, 

538,  810. 
Emptio-venditio,  461. 

See  Sale. 
Enacting  of  law,  10$. 
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England,  form  of  govern- 
ment in  85,  90,  100. 

English  courts,  decisions 
of  as  precedents  in 
United  States,  127. 

English   law,   meaning  of, 
5,  n. 
Not  codified,  168. 
Double  system   of  duties 

and  rights,  198. 
See  Common  law. 

Entail,  572. 
Enter,  see  Burglary. 
Entry,  see  Burglary. 

On  land,  580. 

In  books  as  a  title,  654. 
Equal  rights,   law  of,  794. 

861. 
Equitable. 

Fraud,  723. 

See  Equity. 

Equity. 
See  Chancery,  Use,  Trust. 
Growth  of,  192. 
Nature  of,  192,  198. 
Equitable      duties      and 
rights,   nature   of   198, 

199.  3S7»  577- 
Prevail  over  legal  rights, 

I98.  357- 

Treatment  of  legal  rights, 
inequity,  199,200,  357. 

Legal  and  equitable  ow- 
nership,   198-200,  357, 

365,  577- 
Equity  jurisdiction,  nature 

of,  199. 
P»emedy  at  law,  152. 


To     prevent     threatened 

wrongs,  201.  : 
In  case  of  fraud,  199,. 71 9, 
Relief   against    penalties, 

411,  482,  484. 
Decree  as  a  title  to    pro 

perty,  659. 
Distinction    between    law 

and  equity,    201,    so8, 

860. 
Bill  in  equity,   19a,   toy 

see  Subpoena. 
Assignment     subject      to 

equities,  458. 
Blackstone's  treatment  of 

equity,  856. 

Equity  of  redemption,  589. 
Equity  of  statute,  137. 
Error. 

Proceedings  in  79. 

Fundamental,  see  Mistake. 
Escheat,  521,  534,  603,  644, 
Escrow,  409. 
Essentialia,  see  Transaction 

Contract. 
Estate. 

Of  deceased  person,   226 
638. 

See  Properly. 

Estoppel. 
By  record,  22-24,  390. 
By  deed,  412. 
In  pais,  390. 

Estovers,  566. 
Events. 

Duties  as  to  happening  at, 
320. 

Contracts  for  4 16. 
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Evidence. 

Burden  of  proof,  49. 
Of  two  sorts,  5  J . 
Of  contents    of  writings, 
parol  evidence  to  vary 
etc.,  53,,  54- 
Depositions,  57. 
Facts  and  opinions,  59. 
Expert  testimony,  60., 
Hearsay  61. 
Direct  and  circumstantial, 

62-64. 
Cumulative,  65. 
Probative  facts,  63,  257. 
Evidence  and  proof,  66. 
Admissibility  and  weight, 

67,  68. 
Variance,  69. 
Rules  of  evidence,  257. 
Forms  as  evidence,   396, 

397.  407. 
See  Witness. 
Examination    of    witnesses, 

see  Witness. 
Exceptio  824. 
Exchange. 

Bill  of,  458,  see  Negotiable 
Instrument.    As  a  title, 
656. 
Exchequer,  exchequer 

chamber,  175. 
Ex  contractu,  see  Actions, 

Obligations. 
Ex  delicto,  see  Actions  Obli- 
gations. 
Executed,      considerations, 
contracts,  see  Contract. 
Executive;  officer,  2,  10.    , 
Powers,   107-109. 


Sanctions,  see  Sanctions. 
Execution,   78. 

See  Use. 
Executor,   see  Personal  re- 
presentative. 
Executory,     considerations, 
contracts,  see  Contract. 
Exemplary,    damages,    757, 
777- 

ExiSTIMATIO,    809. 

Expectancy,    estates  in,   see 

Property. 
Expediency,     considerations 

of,   their  place  in  law, 

102-105,  136, 
Experts,    expert  testimony, 

60. 

Ex  POST  FACTO  LAWS,   93. 

Express. 

Transaction,  see  Transac- 
tions; 
Contract,  see  Contract. 
Expression,      of    will,     see 

Transaction. 
Extra-territoriality,  142. 

F. 

Facio  ut  facias,  463. 

,,        ,,   DES,  463. 

Fact;  questions  of,  3,  4. 

Triers  of  2. 

See  Judge,  Jury,  Referee, 
Commilee,  Master,  Au- 
ditor. 

Finding  of,  71,  73-75. 

Facts  of  a  case,  2  54. 

Actual    and    legal,     255, 

?57,  260- 
Constructive,  257. 
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Probative,  63,  257. 

Money   paid    under   mis- 
take of,  58.3. 

See  Legal   Fiction,    Pre- 
sumption, Title. 
Failure,     of   consideration 

474. 

Familia,  805,  837,  843. 

Fear. 

See    Duress,     Undue   In- 
fluence. 

Fee. 

Of  lawyer,  76. 

In  land,  see  Properly. 

Federal  courts,  127,  210. 

Felony,  133,  756,  781. 

Feoffee  to  uses,  i  94. 

Feoffment,  650. 

Ferae    naturae,     613;    see 
Animal. 

Ferry,  disturbance  of,  685. 

Feud,  see  Properly. 

Feudal  system,  550,  552. 

Fiction,  see  Legal  fiction. 

Fictitious     contract,      see 
Contract. 

FlDEI  COMMISSUM,    I  94,   8 1 6. 

Fiduciary    relation,     725, 

733-735- 
See  Fraud,  Undue  influence. 

?JLIUS  IAMILIAS,    8l6. 

Final  process,  33. 
Finding  of  facts,  71,  73-75. 
Forbearance,  262. 
Force,   decides  sovereignty, 

100, 
Foreigners,  how  far  subject 

to  laws,  141,142, 
Forfeiturej  665. 


Form,  forma!  and  formless 
transactions,  see  Trans- 
action Contract. 

Forms  of  action,  see  Action. 

Franchise,  355,  506. 

Fraud. 

Nature  of,  377,  387,  719. 

721,  737-739- 
Duties  as   to,    669,.   730, 

733-735.  740,  745- 
History  of  notion,  719. 
Pleas  of  in  praetor's  court, 

166,  167. 
Foundation     of    estoppel 

in  pais,  390. 
Of     equity     jurisdiction, 

199,  719. 
Effect     of    in     avoiding 

transactions,   124,   146, 

377.     385,    723.    738< 

739- 
Contracts       to       defraud 

others,  738,  739. 
Rules  of  evidence  as  to, 

740. 
Of  infants,  135. 
Kinds. 
Actual   and    legal,    256. 

720,  722. 
Constructive,  72a 
Moral,  722. 
Equitable,  723. 
Quasi.  722. 

Breach  of  trust,  731-735. 
Various  kinds,  737-739. 
Not  depending  on  partyi 

state  of  mind,  739. 
See         Misrepresentation. 

Undue  Influence. 
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Frauds,  Statute  of;  see  Statute 

of  fraud. 
Freehold,  553. 
See  Property. 
Free  tenure,  551. 
Free  will,  377. 

See  Duress,  Fraud,  Mis- 
take, Undue  Influence. 
French  language,    use    in 

English  law,  206. 
Fundamental  error,  380. 
Fungible  things,  250,  648.  ' 
Furtum,  826. 

Future  wrongs,   prevention 
of,  144.  201,  774. 

G. 

General. 

Assumpsit,  445,  446. 

Issue,  46. 
Gift,  by    person   indebted, 
260. 

Not  a  contract,  though  an 
agreement,  451,  488. 

As  a  title,  646. 

Delivery  necessary,  646. 
Golden  rule,  153. 
Goods. 

Meaning  of,  184,  n.,  247. 

How  sued  for,  184. 

Count  for  goods  sold,  446. 
Great  seal,  i  77. 
Greek  theories  of  natural 

law,  150,  164. 
Gross  negligence,  310. 
Guardian  ;    ward   object  of 
rights  in,  319. 

Duties  of,  733-735- 


Guardianship     in     Roman 
law,  808.. 

H. 

Habitatio,  544. 
Half  blood,  636. 
Hara  kiri,  144. 
Hearsay,  61. 

Heedlessness,  300-302,  308. 
Heir. 

Descent  of  fees  to,    553, 

571,  572- 
Duties  and  rights  of,  626, 

638,  643- 

Who   may  be,    627^29, 
630. 

Of  body,  572. 

Representation,    63 1-633. 

Coparceners,  634. 

Primogeniture     and    pre- 
ference of  males,  635. 

Exclusion    of  half-blood, 
636. 

Use  of  word   in   convey- 
ances, 553. 

See  Descent,  Hceres. 
HiEREDiTAs,  225,  .330,  624. 

HiERES. 

Meaning  of,    230,  617. 
Who  might  be,  622. 
Appointment,   duties  and 
rights,    617,    623,  624, 

643- 
High  Court  of  Justice,  207. 
Hiring. 
A     consensual     contract, 

461,  649,  821. 
Not     a     conveyance     in 
Roman  law,  818. 
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Nature    in-  English    law, 
649. 
House  gk  Lords,  175,  207. 
Husband  and  Wife. 

Mutual  duties  and  rights, 

693.  744,  748. 
Rights  of  each  to  succeed 
to     property     on     the 
other's  death,  628. 
Duties  of  third  persons  as 

to,  319,  747- 
See  Married  woman. 
Hypotheca,  Hypothecation, 
540,  587,  591,  592. 

I. 

Ignorance. 
Of  law,  does  not  excuse, 
is  never  presumed,  140, 
288. 
Of  fact,   when  excusable, 

288,  289. 
Its  effect  on  transactions, 
see     Mistake,      Fraud, 
,    Misrepresentation. 
Illegal  acts. 

See    Legality,     Nuisance, 
Transaction. 
Imagining  death  of    king, 

97- 

Immemorial  time,  no. 

Immovable  things,  247. 

Implied,  transaction,  agree- 
ment, contract,  see 
Transaction,  Contract. 

Impossibility,  see  Duty. 

Imprisonment,  675. 

In  bonis,  167. 

In  capite,  552. 


Incertus,  dies,  422. 
Incorporeal      things,      see 

Things. 
Indebetatus  assumpsit,  446. 
Indenture,  410,  652. 
Indifferent  person,  34. 
Indirect.- 

Consequences,  279-283: 
Damages,  279-281. 
Evidence  62. 
Indorser,  Indorsee,  Indorse- 
ment, 458,  652. 
Infant. 

Who  is,  135. 

Duties    and    rights,    135, 

146,  373- 
Frauds  of,  135. 
Prescription  against,   609. 
See  Parent. 
Inferior. 
Person,  92. 
Court,  18. 

Property  rights,   527,  see 
Properly. 
Inferred  agreement,    con- 
tracts, see  Contract. 
Infeudation,  550. 
Influence,  undue,  see  Undts 

influence. 
In  genere,  250,  647,  64^. 
In  gross,  easement,  565. 
Injunction,  144. 
Injuria,  829. 
Injury,  758. 
Inns  of  court,  838. 
Innocent  intention,  see  In- 
tention. 
In  personam,  see  Personal, 
Jiighls. 
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In  re,  rights,  353. 
In  rem. 

Actions,  351. 
Rights,  see  Real  Rights. 
Insolvency,  66 2. 
Insolvent  courts,  205. 
In  specie,  250,  647,  648. 
Instinctive  movements,  263, 

268. 
Institutes     of     Justinian, 

168,  799. 
Instrument. 
Nature,    force,    construc- 
tion, 393. 
Proof  of  contents,  53,  54. 
Attestation,  402. 
Acknowledgement,  403. 
Record,  404. 
Reformation,  382,  393. 
Insurance,  385,  723,  726. 
Intention. 
Meaning  of,  284,  285. 
Refers    to    consequences, 

285. 
When  presumed,  286,  289. 
Innocent  and  wrong  in- 
tention,      287-289,      see 

Malice. 
Of  future  acts,  290. 
Intentional    damage    not 
always  illegal,  297,  707. 
As  an  element  in  duty,  see 

Duly. 
As  Tttulus,  see  Titulm. 
As  an  element  in  transac- 
tions, see  Transactions. 
International  law,  148, 
Interpretation. 

Of  taw,  a  mode  of  juflicial 


legislation,     120,     131- 

?34- 
Its  effect  on  the   written 

law,  137,  138. 
Authentic,  139. 
Of  transactions,  392-393. 
Involuntary  acts,  267-269. 
Irrevocable  laws,  103. 
Issue,  46. 
Ittneris,  547. 


Japan,  why  a  monarchy,  100. 
Joint. 

Duties    and  rights ;  336, 

346. 
Property,  593.. 
Judge. 

Position  and  duties,  1,  3, 

6. 
Finding  of  facts  by,  6,  73. 
Single    judges    and    full 

court,  3. 
Supposed   to  know    law 

48. 
Opinions  of,  77. 
Judge-made  law,  see  Law. 
Judgment. 

Nature  and  parts,  76. 
Opinions,   77. 
Confirmation  and  reversal, 

79- 
As  a  contract,  455. 
Merger   of    contracts   in, 

406. 
As  a  title,  659,  66a 
How  enforced,   455,    «#t 

Execution. 
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Duty    to    perform,    685, 
789. 
Judicature  act,  207 
Judicial,      legislation,     see 

Law. 
Judicial      power ;      nature 
107,   131. 
To  whom  it  belongs,  108, 

109. 
Does  not  act  spontaneous- 
ly, 32,  107. 

judicial,   proceedings,   as  a 

title,  659-66? 
Judicial,  sale  see  Sale. 
Jura  in  re,  see  Property. 

Juridical    person,    89,    see 

Person. 
Juris  consult,  160. 
Jurisdiction. 
Summary,  29. 
Equitable,      see     Equity ; 

pleas  to,  41. 
Of  ccfnrts,  see  Courts. 

Jury. 
Origin,  nature  and  duties. 

Called  the   "country,"  5. 

Trial  by,  5,  72. 

Charge  to,  71,  72. 

Disuse  of,  72. 
Jus  gentium,  148,  16/j,  166, 

833,  860. 
]vs  naturale,  833. 

See  Natural  Law. 
Jus  PIGNORIS/54O,  810. 

Jus  possessions,   500,  502, 
Jus  possidekdi,    500,  soi. 
Justa  causa,  611. 


Justice. 

Its   relation -to  law,    ioi- 

105,  136. 
Natural,  154. 
The  king  the  fountain  of, 
178,  190. 
Justice  of  the  peace,  211. 
Justinian,  168. 
See  Institutes. 

K. 

Kin,   Kindred,  see  Kinship 
Kinship. 
Nature,  618. 

Lineal  and  collateral,  618. 
Agnatic     and     cognatic, 
621,  622. 
.  Degrees  of,  619. 

Table  of,  619. 
Kind  and  quality,   distinc- 
tion, 134. 
King. 

When     a     sovereign     02 

monarch,  85,  87. 
Compassing  death  of,  97. 
Fountain  of  justjee,   178, 

190. 
Petitions    to,,    origin    of 
equity,  190. 
King's  Bench,  175,  207. 
King's  court,  17?. 
Knight  service,  551  556. 
Knowledge,    see    intention, 
Slate  of  mind,. Duly. 

r.. 

Lading,  bill  of,  458. 
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Land. 

Meaning  of,  247.  248. 
See  Property. 

Landlord. 

Meaning  of  word,  554. 
Warrants    his   title,    442, 

tenant  can  not  dispute 

it,  260. 
Right  to  assign,  555. 

Latin,   use  in  English  law, 

206. 
Laudemium,  338. 

Law. 

In  general. 
Meanings    of  word,     81, 

82. 
Questions  of,  3,  4. 
Ancient  ideas  of,  119. 
Hooker's  eulogy  on,  156. 
Elements  of,  220: 
Every   one  presumed    to 

know,    140,    258,   288. 
Construction  of,  see  Con- 

sYrueiion,  Interpretation. 
Municipal  law. 
Origin    and    meaning    of 

name,  82. 
Definition  of,  91. 
A  rule,  95. 

Laws  not  rules,  92,  93,  96. 
Rule  of  conduct,  97. 
Origin  in  will  of  sovereign, 

98,  100,  105,  no. 
'    Obligation  of,  98. 
Validity,  99,  104. 
Does  not  make  sovereign, 

100. 
Irrevocable  laws,  103. 


Unconstitutional        laws, 
102. 

Made  by  sovereign  as  such 
for  his    own    subjects, 
141. 
Making  of  law. 

Enacting   and   promulga- 
ting, 106. 

Judicial  legislation,  nature 

of,  131,  132.  r35- 
Methods    of,     116,     120, 

I32-I35- 
None  in  theory,  131,  140. 
Effect     on    written    law, 

137.  197- 

Limitations  on,  174. 

In  ancient  times,  174. 

Of  Roman  praetors,  166. 

Laws    made    directly    by 
sovereign,  112. 

By    subordinate    officers, 
112. 
Kinds  of  law. 

Substantive     and     adjec- 
.  tive,  1. 

Written  law,   nature   and 
kinds,  in,  112. 

How  promulgated,  113. 

When  it  takes  effect,  114. 

Changed  by  judicial  legis- 
lation, 137,  138.  197. 

Roman  written  law,  162. 

Unwritten     law,     nature, 
115,  122. 

Making    and    promulga- 
tion, 115. 

See    Judicial    legislation, 
above. 

Rule  may  conflict,  135. 
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Private  or  special,  96,  668. 
Real  or  personal,  338. 
Of  persons  794,  795. 
Of  things,  794. 
Of    equal    and    unequal 
rights,     794,     860-863 

873- 

Of  duties  and  rights  in 
general  and  of  particular 
classes  of  persons,  994, 
861-863. 

Constitutional,  796. 

Criminal  and  civil,  797. 

See  Civil  Law,  Common 
Law,  Roman  Law, 
Customary  Law,  Inter- 
national Law,  Natural 
Law,  Divine  Law, 
Physical  Laws,  Canon 
Law,  Ecclesiastical  Law, 
Maritime  Law,  Mercan- 
tile Law,  Public  Law. 
Arrangement. 

See  Arrangement  of  Law. 
Miscellaneous  points. 

Presumptions  of  law, 
358,  438. 

Title  by  law,  667,  668. 

Ambiguity  of  legal  terms, 
220. 

Money  paid    under   mis- 
take of  law,  383. 
Lawday,  591. 

Lawyers,    officers  of  court, 
2,  16. 

Kinds  of,  12,  15. 

Bar,  12. 

Retainer,  31 

Fees,  76. 


English,      ignorance      oi 

civil  law,  173,  466. 
Schools  or  sects  at  Rome, 
161. 
Lease,   leasehold,  560,  562, 

574,  575- 
Legacy,  624,  640. 
Legal,     as     oppossed     to 

actual,  256. 
See  Person,  Thing,  Fact, 

Malice,  Negligence., 

Possession,  Fraud. 
Fictions,  140,  259. 
Persons,  see  Person. 
Legality,    see    Transaction, 

Contract. 
Legatee,  640,  643. 
Leges,  162. 
Legislative    powers,    107- 

no. 
Legislation,    judicial,    set 

Law, 
Legislatures,       American, 

no. 
Letter,  contract  by,  431. 
Lex   mercatoria,    see  Mer- 
cantile Law. 
Liability,     depending     on 

party's  state  of  mind, 

384. 
See    Duty,     Crime,    Civil 

injury,  Right  of  action. 
Liberty. 
Right  of,  its  object,  349, 

671-676. 
Corresponding        duties, 

671-672. 
In  Roman  law,  803. 
Libel,  see  Slander. 
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Lien 

Nature,  584;  5  86. 
jus  pignoris,  540,  810. 
Pawn,      540,     585,     586, 

59x>  592>  549.  82I« 
Hypothecation,  540,  587, 

591.  592- 
Mortgage,   540,   588-592, 

651. 
Life  estate,  life  ownership, 

573,  575.  869. 
Light  and  air,  right  to,  566. 
Limitation,     how    different 
from  prescription,  610. 
Conditional,  420,  581, 
Limitations. 
On  property  rights,    507- 

•   5-Ti- 
Statute  of,  610. 

Lineal  relationship,  618. 

Liquidated  damages,  482. 

Literal  contract,  453,  461. 

Litigation,  discouraged,  44. 

Livery  of  seizin,  399,  650. 

Loan,  648,649,  821. 

Locatio-conductio,  649, 
821. 

Lord,  Lord  paramount,  see 
Landlord,  Feudal  sys- 
tem, Property. 

Louisiana,  law  of,  208. 

L  S.,  409. 

Luminium,  547. 

Lunatic,  373,  609. 

M. 
Magna  carta,  i  75. 
Males,    preference     of,    as 
heirs,  635. 


Malice 
Actual,  291,  299,  708. 
Legal,  nature,    291,    29a, 

293,  708»  7i8. 
Kinds,  294-296. 
Use  and  effect,  292,  297* 

298,  707. 
Evidence  of  actual,   299, 

717. 
Duties  as  to  326-329,  669. 
See  Malicious  injuries. 
Malicious  injuries. 

Nuatre  of,  703,  706-708. 
Duties  as  to,  297, 706-708. 
Evidence  of  malice,  717. 
Malicious. 

Prosecution,  709. 
Suit,  764. 
Malum  in  se,   malum  pro- 
hibitum, 155. 
Mancipation,  398. 
Mandatum,  461. 
Marine    insurance,    misre> 
presentation     in,     385, 
723,  726. 
Maritime  law,  203. 
Market. 

Duty     not     to     interferj 

with,  685. 
Overt,  598. 
Marriage. 

Validity  in  foreign  coun- 
tries, 148. 
A  formal  transaction,  324. 
Agreements  on  considers" 

ticn  of,  457. 
As  a  title,  658. 
Marriage     brokage    con 
tracts,  720. 
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Married  woman. 

Property  righta,  123,  658. 
Power  to  enter  into  trans- 
actions, 123,  373. 
Duties  of  third  persons  as 

to,  319.  747- 

Object  of  rights  in  hus- 
band, 319. 

Prescription  against,  609. 

See  Husband  and  Wife. 

Marshall,  10,  see  Executive 

officer. 
Master. 

Of  court,  8,  74. 

Of  servant,  see  Servant. 
Mater  familias,  805. 

Materials,  property  in,  600. 
Matrimonial  courts,    202, 

207. 
Measure  of  damages,  272, 
275-278. 

Mediate  sanctions,  143. 
Meeting  eF  minds,  see  Con- 
tract. 
Mercantile  law,  205. 
Merger,  4o6. 
Mesne. 
Lord,  552. 
Process,  33. 
Military   service,    duty  to 

perform,  685,  745. 
Mining  laws  of  California, 

116. 
Ministerial  powers,  107. 
M  isrepresentation. 

Nature  of,  385,  724,  727. 
When    fraudulent,     385, 
723-730. 


Effect   when   not  fraudu- 
lent, 385,  723. 

Quasi  fraudulent,  723. 

Silence,  725. 

By  persons  in   particulai 
relations,  725,  726. 

Belief  of   party    making, 
728,  729. 

Duties  as  to,  730. 
Mistake. 

Nature,  377. 

Effect,  379-384. 

Fundamental  error,  380. 

In  expressing  actual  agree- 
ment, 382. 

in    formal     transactions, 

,  395- 

Money   paid   under  mis» 
take,  383. 
Mixed  conditions,  421. 
Modality,  416,  480. 
Monarch,  monarchy,  85,  87. 
Money. 
A    fungible    thing,     250, 

666. 
Breach  of  contract  to  pay, 

damages  for,  2  76. 
Paid  by  mistake,  383. 
Money  counts  in  assump- 
sit, 446. 
How  sued  for,  666. 
Monopoly. 

As  property,  506. 
Interference  with,    duties 
as  to  685,  747,  damage, 

77'-. 
Moral, 
Fraud,  722. 
Persons,  222. 
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Limitations  on  sovereign's 
power,  102. 
Morality. 
Relation  to  law,  101-T05, 

136. 
In  international  taw,    14&. 
Different  views  of,  155. 
Mortgage,  540,  588-592. 
Mortmain,    statute  of,    193, 

208. 
Motion  to  court,  80. 
Motive. 
Meaning,  266. 
Not  an  element  in  inten- 
tion, 284,  285. 
See  Duly,  Malice,  Stale  of 
mind. 
Movable  things,  247. 
Movements,  instinctive,  263, 

268. 
Municipal  law,  see  Law. 
Mutuality,  471. 
Mutuum,  82'. 

N". 
Napoleon,  code  of  169. 
Nation,  83. 

Law  of  nations,  see  Inter- 
national Law,  Jus  gen- 
tium. 
Naturalia,  see  Transaction, 

Contract. 
Natural. 

Law,  149-154,  164,  800. 
Justice,  154. 
Right,  105,  154,  331. 
Easements,  567, 
Possession,  492. 
Persons,  see  Persons. 


Nature  law  of,  see  NaturaH. 

Navigandi,  547. 

Near,      see      Consequences, 

Damages. 
Necessaries,  693. 
Negative. 

Duties,  334. 

Easements,  518,  564. 
Negligence. 

Heedlessness,  300-302. 

Rashness,  301,  302,  308. 

Negligence  in  strict  sense, 

3°3- 

In  wider  sense,  304,  692. 

Table  of  kinds  of,  311. 

When    equivalent    to  in- 
tention, 302. 

To  malice,  295. 

Actual,  305. 

Legal,  305-309. 

As  a  question  of  fact  01 
law,  309. 

Want  of  skill,  308. 

Negligent  omission,   31 !, 
695. 

Negligent  breach  of  con- 
tract, 701,  761. 

Contributory,  776. 

Degrees  of,  310. 

Liability  for,  123. 

Of  servants,  123. 

Of  trustees,  etc,  734. 

See  Due  Care,  Crimes, 

Dangerous  things. 
Negotiable  instruments. 

Nature  and  kinds,  458. 

Requisites  of  negotiabili- 
ty, 458. 

Indorsement,  458,  655. 
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Consideration     of,      462, 

466,  477. 
As  property,  506. 
Ne    luminibus     officiatur, 

547- 

Nexum,   S24. 

Nisi  prius  28. 

Nominal  damages,  767. 

Nok  compos  mentis,  see  Lun- 
atic. 

Nonsuit,  38. 

Norman  French,  see  French. 

Note,  promissory,  see  Negoti- 
able instrument. 

Notice. 

Parties'  right  to,  32. 
Constructive,  289. 

Novels.  168. 

Nuda  proprietas,    see  Pro- 
perty. 

Nude  pact,  nudum  pactum, 
452,  459.  466. 

Nuisance,  697-700. 

Nullities,  as  sanctions,  146 


Nuncupative  will,  64a 

O. 

Oaths,  481. 

Obiter  dictum,    126,133. 

Object,  of  duties  and  rights, 

318,  3 '9.  349>  5°5- 
Obligation. 

In  sense  of  duty. 

Nature  and  how  created. 

94,  313,  45»- 
Of  law,  08. 


Pact  when  clothed  with, 
452. 
In  Roman  law. 
Etymology  and  definition, 

34°- 
Nature,    340,    343,    812. 

819. 
Objections  to  Roman  clas* 

sification  of  rights  3*0 

343. 
Names  of   obligations  in 

English  law,  344. 
Privity  between  parties  to 

363- 
Ex  contractu,  341. 

Quasi  ex  contractu,  823. 

Ex  delicto,  341,  782. 

How    acquired     through 
others,  824. 

How  got  rid  of,  340,  824. 

In  English  law,  meaning 
of  word,  344,  410. 
Obligee,  obligor,  411. 
Occupation,  596. 
Officer,  see  Public  Officer. 
Oligarchy,  86. 
Omission. 

Often  called  an  act,  262. 

When  called   negligence, 

3°3.  3«- 
Negligent  omissions,  311, 

695. 
Not  a  violation  of  righti 

in  rem,  348,  505. 
Omeris  ferendi,  547. 
Opening  the  case,  50. 
Operae  servorum  etc.  544. 
Opinions  of  judges,  77. 
Orator,  191. 
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Order,  a  kind  of  law   112. 
Ordinance,  112. 
Organic;  law,  112. 
Original. 

Jurisdiction,  26. 

Process,    writ,    33,     176, 
178. 
Orphans' court,  211, 
Overruling  cases,  128. 
Ownership,  see  Property. 

P. 

Pact,  see  Contract, 
Pandects,  168. 
Parent. 

Has  rights  in  child,  319. 

Duty    to    provide    neces- 
saries, 693. 

To  educate  child,  745. 

Rights  as  heir,  629. 

See  Infant. 
Parliament. 

Powers  of,  89,  108,  1 10. 

Sessions  of,  114. 
Parol. 

Name  for  pleadings,  37. 

Contracts,  456. 

Evidence,  54. 
Particular     estate,     528, 

529.  533- 
Partner;  duties  of  693,  748. 
Partnership. 
A    consensual    contract, 

461. 
As  a  tittle,  657,  Set  Part- 
ner. 
Party. 
To  action. 
Estopped  by  record,  24. 


Names  of  30,  191, 

Finding  of  facts  by,  75. 
To  transaction. 

Necessity,  373. 

Definition  374. 

Competency,  373, 

To  contract,  426. 
Pascendi,  547. 
Pasture,  common  of,  566 
Patent  right. 

As  property,  506. 

Duties  as  to,  685,  7*  n-. 
Pater  familias,  805. 
Patria  potest  as,    620,    806, 

837. 
Pawn,  See  Lien. 
Payment. 

As  a  transaction,  371. 

As  a  title,  615. 
Pecoris,  547. 
Peers,  trial  by,  5. 

Penal,  actions,  783. 

Sanctions,  See  Sanctions. 
Penalty. 

Of  bond.  411 

Tc     confirm      contract?, 
482,  483. 

Relief  against.  411,  4^2 
484. 

Liquidated  damages,  482, 

Forfeiture,  484. 

People,  of  United  States, 

89,  90,  100. 
Per  capita,  632. 
Peremptory  duties,  685. 
Permissive  waste,  517, 
Person. 
In  general. 
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As   object   of  duties  and 

rights,  319. 
How  different  from  party, 

374- 
Table  of,  245. 
Law  of  persons,  791. 
In    Justinian's    Institutes, 

801. 
Natural. 
Definition,  221. 
May  have  many  status  etc., 

238,  232. 
Sui  and  aliem  juris,   620, 

805,  806,  808. 
Persona. 
Nature  of,  225,  226,  231, 

236,      see      Univeriiias 

juris,  Status,  Privity. 
Transfer  of,  225-227,  see 

Representation. 
One     person     may    have 

many,  228,  232. 
Artificial,    juridical,    legal 

or  moral. 
Nature,  89,  222. 
Kinds,  223-225. 
Place  in   arrangement  of 

law,  799,  844,  876. 
See  Corporation. 
Personal. 
Meaning  of  word,  338. 
Action,  see  Action. 
Duty,  338. 
Law,  338. 

Property,  estate,  see  Pro- 
perty. 
Right,  338,  352. 
Thing,  247,  845- 
Servitude,  542,  546,  747.     i 


Personal  representative. 
General  nature  and  duties, 

226,  229. 
Contracts  of,  457. 
Administrator,   638,    639, 
with  will  annexed,  641. 
Executor,  641. 
Per  stirpes,  632. 
Petition,       Petitionei',      in 

equity,  190,  191. 
Physical. 
Laws,  156. 
Possession,  492. 
Piscary,  566. 
Plaintiff,-  30. 
Plea,  41-46. 
Pleading. 
Nature,  39. 

Particular  pleadings,    40- 
47,      see     the    various 
names. 
Issue,  46. 
Pleading  over,  47. 
Evidence  must  correspond 

f;o,  69. 
On  appeal,  79. 
On  formal  and  quasi  trans- 
actions, 396,  407. 
Plebiscitum  162. 
Pledge,  see  Lien. 
Police  regulations,  507. 
Policemen,  693. 
Poll,  deed,  410,  653. 
Pollicitation,  427. 
Positive  duties,  334. 
Possession. 
Detention. 

General  nature,  492,  493 
Presumed,  494. 
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In    civil   law,    496,    81 8, 

835- 
In  English  law,  495. 
Juridical  possession. 
General  nature,  492,  495, 

496,  501. 
Presumed,  494. 
A  fact,  499. 
Not  a  title  to  rights,   370, 

501,  502. 
An   element  in    prescrip- 
tion, 605. 
But  not  in  property,    516. 
Retention   by   seller,    68, 

257,  258,  260: 
Property     or     estates     in 

possession,  see  Property. 
Adverse,  360,  370,  608. 
Representative,  495. 
Quasi,   of  easements   and 

rights,  497,  498,  835. 
See  Livery  of  Seizin. 
Rights  of  possession. 
Nature   and    kinds,     500, 

5°5.  5 '6. 

Jus  possidendi,   500,  501. 

Jus  possessions,  500,  502. 

Presumption  of  ownership, 
502. 
Possibility. 

See  Duty  ;  as  property. 
Potestas,  620,  837. 
Potestative  condition,  421. 
Power. 

Legislative,  executive  and 
judicial,  107-110. 

Not  same  as  right,  355. 

A  kind  of  property,  506. 

See  Potestas. 


Praedial     servitude,     546, 

547- 
Praetor,  161,  166. 
See  Edict. 
Peregrinus,  163. 
Praetorian  law. 
See  Edict,  Praetor. 
Not    distinct     in     carpus 
juris,  168. 
Precedent. 

Nature  and  use,  121-123. 
Decisions       of       foreign 

courts,  127.  « 
Authority    of,     125,    126, 

129,  152. 
Overruling,  128. 
Conflicting,  130. 
In  Roman  law,  1 60. 
Difference  between 

Roman     and     English, 
172. 
In  equity,  192. 
Preference  of  males,  635. 
Prescription. 

Nature     and      requisites, 

604-609. 
Against  particular  persons, 

609. 
Beginning  of  is    damage, 

769. 
See  Limitation,    Usucapw. 
Presumption. 

Nature,  257,  258. 
Kinds,  258,  438. 
Prima  facie. 
Case,  49. 

Presumptions,  258. 
Primary  duties  and  eights, 
see  Duly,  Right. 
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Primogeniture,  635. 
Primordial  rights,  67!. 
Princes,  right  of;  extra- territ- 
oriality, 142. 
Principal  things,; 253,  a53. 
Principles,   legal,  their  im- 
portance, 122,  124. 
Frivate  law. 

See.  Privilege,  Public  Law, 
division  of  Roman,  801. 
Of  mode.ni  civil,  834. 

Private  nuisance,  697. 
Privvte  property,  taking  for 

public  use,  508. 
Private  wrongs.  852-854. 
Privies,  24. 

See  Privily.    , 
Privilege,  96,  668. 
Privileged    communication, 

7I2>7'3- 
Privity,  361,  362. 

See  Title.  ! 

'Probate  courts,   202,   207,; 

211. 
Procedure,  rules  of,  use  by; 

praetor,  166. 
Proceedings     peculiar     in  i 
form,  80. 

Process,  see  Writ. 
Proctor,  14. 
Proculian  sect,  161. 
Profert,  396. 

"Profit  k  prfndre,  518,  564, 
566. 

Projiciendi,  547. 
Promise,  see  Contract. 
Promissory  note,  see  Negoti- 
able Instrument. 


Promllgation  of  laws,  - 106, 
Proof,  66-68. 
Property. 
In  general. 
Meaning    of  words    365, 

503.  504. 

Nature  of  >  property  1  rights 
and  corresponding  du- 
ties 322,  339,  346,  349, 
504-506,  516,  677,  678. 

limitations  and  excep- 
tions to  such  rights  and 
duties,  507-511,  570. 

Objects,  of  .property  rights, 

349.  358,  505.  535- 
Certain  peculiar  property 

rights,  358,  505,  506. 
Duration  of  property  rights, 

520-523. 
Assignability,  52,4. 
'  Never  includes  possession, 

516. 
Roman  theory  of,  8 1  o,  8 1 1 , 
Division  of  property  rights, 

535-  , 

Proposed     nomenclature, 

£69. 
Taking  for  public  use,  508. 
Who  may  sue  for  injuries 

to,  775- 
Damage  to  property,  505, 

768. 
Titles  to    property,  .744, 

745.  747.  see  Titles. 

Table  of,  594. 
Ownership. 
Nature  of  ownership,  365, 

503,  504.  5J5.  564- 
Full.  see  Dominion,  belay). 
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Draws    to   it    possession, 

494. 
Easement  and  servitude 

See  Easement. 

Dominion. 
A  general  name  for  pro-  \ 

perty  rights,  339.  J 

Nature  of,  504,  526,  570, 

869. 
In  Roman  law,  339,   340, 

536.  537.  810,  811. 
Opposed    to    obligation, 

340,  343- 
Sum  of    property    rights 

must  equal,    534,  571. 
Dominus,  537. 
Allodial  ownership,  570. 
Inferior    property  rights; 
Nature,  527. 
How  they  differ  in  general, 

512,  513,  520,  524,  525- 
Rights  of  use,   504,    505, 

514,  517,  see  Use. 
Right  to  fruits,  217. 
Right  to  abuse,  see  Waste. 
Jura  in  re,   353,  537-547. 

810,  see  under  names  of 

various  kinds. 
Sundry    particular  kinds, 

518,     see    under    iheir 

names. 
Real  property. 
Nature  and  importance  of 

distinction  between  real 

and  personal,  352,  503, 

549.  557.56i,  563,  869. 
Meaning  of  estate,    503, 

869. 


The  feudal  system,   550, 

•  553- 

Demesne,  550,  551,  558. 
Benefice,  550. 
Tenant,    550,    551,    554, 

555- 
Vassal,  550. 
Tenure,  518,  551,  556. 
Lord,  landlord,  552,  554, 

555- 

Tnfeudation,    .550,     551, 

555- 
Seigniory,  552,  809. 
Fee  or  feud,    550,    553, 

554,  869. 
Fee  simple,  570,  57 1,  575, 

869. 
Fee  tail,  572,  575.  869. 
Freehold,  553. 
Word  "heirs"   in  deeds, 

553- 
Statute  quia  emptores,  555. 

Life  interest,     573,    575, 

869. 
Lease,  560,  562,  574,  575, 

869. 
Chattel  real,  562. 
Tenancy  at  will,  from  year 

to  year,  etc.,  574,  869. 
Villeins,  558,  559. 
Copyhold,  559. 
Blackstone's   arrangement 

of   real    property    law, 

847.  848. 
Personal    property,     549, 

561-563,  869. 
Particular   kinds  of   pro- 
perty. 
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Free  and  burdened,  338, 
515,  529,  582,  869.' 

In  possession,    516,  568, 
869. 

In  expectancy,   516,  568, 
867. 

Reversion,    528-533,   575, 
869. 

Remainder,  530-533,  583. 

Particular  estate,  528-533. 

Vested    and    contingent, 
869. 

Alienable  and  unalienable, 
869. 

Dependent,  869. 

Restricted  and  unrestrict- 
ed, 869. 

Absolute,  and  contingent, 
869. 

Present,  869. 

Conditional,  578-582. 

Entry,  re-entry,  580. 

Limitations,  581,  see  Lien. 

Several,    joint  and   com- 
mon, 593. 

Modifications  of  property 
rights,  576. 

Quiritarian  and  bonitary, 
167. 

Legal  and  equitable,   see 
Equity. 
Classification    of   property 
rights. 

Basis  of,   536,    548,    569, 
8661 

See  Chapter  XII,  synopsis 
and  tables  at  end. 

Prosecution,  malicious,  709. 


Proximate. 
Consequences. 

See  Consequences. 

Damages,  see  Damages.' 
Prussian  code,  169. 
Public 

Corporation,  223. 

Nuisance,  697. 

Authority,  710. 

Law,  795,  799,  833. 

Wrongs,  857. 

Opinion,  92,  102. 
Public  officer. 

Represents  sovereign,  227, 
228. 

Duties  of,  330,  745. 

Duties  to,  330,  747- 

How    may  contract,  sue 
and  be  sued,  330. 

Prosecuting  officers,  750. 
Punishment,  duty  to  suffer 
and  right  to  inflict,  790- 

793- 
Pur  autre  vie,  573,  869. 
Purchase,  637. 

Q. 

Quae  usu  consumuntur,  249. 

Quality  and  kind,  distinc- 
tion, 134. 

Quantum  meruit  and  quan- 
tum valebant   counts, 

44i,  445- 
Quasi. 

Meaning  of,  223,  n. 
Queen,     corporation    sole, 

223. 
Queen's  Bench,  175,  207. 
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Questions,  of  faet  and  law,  '< 

3»'4. 
Quia  emptorEs,  555. 

QuiRITARIAN. 

Law,  see  K&ntanLaw. 
Ownership,  167. 
Qui  tam  actions,  783. 

Rafina,  827. 
Ratification,  "391. 
Real. 
Meaning   Of   wOfti,    338, 

352- 
Action,  180,  338,  561. 
Burden,  3,38, -582. 
Contract,  ,460,'  82(1. 
Law, -'338. 
Right,  see  'Right. 
Thing,  '247; 845. 

"REASONABLENESS      $$2,    'f>*)2, 

699. 

Rebutter,  47. 
Receiver,  2,'tj. 
Recognizance/  455. 
Record. 
Judicial. 
Nature  and  contents,  21, 

73-75- 
Doings  ''of   court  'proved 

by.  25. 
•Estoppel  by,  21. 
Public,  how  proved  53. 
Specialty. 
Consideration  o{,-see  Gon- 

'ira'ct. 
Nature  Of/455. 
Of  instruments, ;4"04,  4019, 

652>  653. 


'RecoiStme-nt,'  4*5. 
Rectification    or     wstru- 

mekts,  -3  8-2,. ■393. 
Redemption,     of  mortgage, 

589,  591. 
Redirect  examination,  56. 
Re-entry,  '580. 
Referee,  7,  74. 
^Reformation  of"  instrument. 

382,  393- 
Refusal -to  pay  a  debt, -145. 
Regulation. 
A-kindof  law,  ri2. 
Police,  507. 
Rejoinder,  447. 
Relationship,  f  relative,  see 

Kinship. 
-Relative  duties  and  rights, 

333.  843- 
Release. 

Nature  01/412,^490,-491 . 
CorisideTration  of,  ,4.90. 
-As  a" title,  615. 
Religion,  its  retation'to  law, 

"102-105. 
Remainder,;5.30-53.3,  ,583. 
Remedies,  -at  corafrion  law, 
inadequate, ''189. 
"Remote  consequ"en~cEs  and 
damages,  see  Consequen- 
ces, Damages. 
Rent,  567. 
R'EfttfRAtioN,  'duty  'to'  make, 

.        790-793. 
'Replevin,  fi"84. 
Replication,  47. 
'Reports. 

Books  of,  2i'3-2i:5. 

Citation  of,  218. 
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Representation. 
NUiweiof;  2.28*    • 
Separation     of    the.  two 
persemei  2^9,. G17,  638, 
640-643. 
Of  ancesten  in,  heirship, 

631-633- 
Representative'  and-  C-/n- 
representatjve.      status, 

237- 
Representative    possession, 

495- 
Representative        govern- 

MENTi  90:. 

Representative,     personal., 
see   Personal    represent. 
talive. 
Republic,  86,  87.- 
Reputation. 
Right  of  and  correspond- 
ing duties,  3-49,  68iv 
Title  toj  745. 
Damage;  to,.  76  5, 
See  Slander,  Civil  repuia- 
HotH 
Request. 
A  bar  to  an- action^  123. 
In  contracts,  439-441. 
Res,  see '.Things 

RES  ADJUDICATA,t22,j  24. 

res  inter  alios  acta,  24,, 
Rescript;  i>I2,  1(62 
Resolutive  conditions,  421. 
Respondent,  191. 
Responses*  response*  pnuden- 

tum,  i6't. 
Resbonsor,  453. 
Restrictions  on.alienation, 

524',  815.- 


Retainer,  31. 
Retroactive-  lawv  93,  m«. 
Retrospective  law,  93, 1 14 
Return  of  writ,  36. 
Reversal  oe  judgment,  79; 
Reversion;  see>  Property. 
Revocation,-, qf  offenand  ac- 

ceptancey  431,  471* 
Right. 
Ia\  general: 
Nature    and,  origin,   316, 

355.  3^7- 
Relatton    to    duty,    316, 

3I7..343-, 
Subject  of,  318., 
Object  of,  318,  319,  324. 
Of.  sovereign,  330. 
Ofipubliq  oJScerSj  330. 
Can  not  be>,possessedj  498. 
Violation,  of  not- damage, 

112,  773. 
Diyision     of   rights.;  into 

dominion    and   qbliga- 

tion  340-344- 
Itj.remi  real* 
Origin  and  unsiytabjeness 

of;name,  337: 
Rights  relating  tg  things 

338. 
Property  rights,  339. 
See  Property- 
Against    all    the    world, 

34Cv,  346)  346; 
Complex  rightSj  346. 
TVfbrbearanQeS)  348. 
Objects,  349. 
Real     rights    and    righa 

in  rem,  in  English  law, 

350,  352. 
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See  Properly. 

In  this  book,  350. 

Interference  with  object  is 

damage,  768. 
In  personam,  personal. 
Origin  and  unsuitableness 

of  name,  337. 
Not    relating    to    things, 

338. 

Against     particular     per- 
sons, 199,  345. 

Meaning  in  English  law, 

35°.  352- 
In  this  book,  350. 
See  Obligation. 
Kinds  of  rights. 
Equitable,    198,  199,  357. 
Natural,  105,  154,  33 l- 
Common,  154. 
Absolute     and.    relative, 

333.  842. 
Primary    and    secondary, 

335- 
Primordial,  671. 
Joint    and    several,    336, 

345.  593- 

Of  all  the  world,  347. 

In  re,  353. 

Ad  rem,  354. 

To  reparation,    to   inflict 
punishment,  790-793. 

Equal  and  unequal,   law 
of,  794,  861-863. 

See    Liberty,     Possession, 
Properly,       Reputation, 
Security. 
Transfer  of. 

See    Assignment,    Succes- 
sion, 


Right  or  action. 

Nature'     and       sanction, 

786,  788. 
Must  be  complete  before 

action,  145. 
When  complete,  145,  774. 

785- 
When    tort    amounts    to 

felony,  781. 
Power  to  sue,  7S6. 
Right  to  defend,  787. 
To     prevent     threatened 

wrongs,  144,  201,  774. 
To   whom   the  right  be- 
longs, 759-762. 
Riparian  proprietor,  567. 
Robbery,  827. 
Roman  law. 

Early  history,  159-162. 
Rival  schools,  161. 
Confined  to  Romans,  163. 
Double  system  of  duties 

and  rights,  167. 
Codification,  168. 
Formal  contracts,  453. 
Universal  succession,  617. 
Theory  of  property,  810. 

811, 
Primary,  duties,  831. 
Actions,  832. 
Quiritarian  and  praetorian 

law,  163,  1 66,  168. 
See  Civil  law. 
Rule. 

To  show  cause,  80. 
Of  court,  80,  109. 
A  kind  of  command,  95. 
Of  law.  112. 
Rural  servitude,  546,  547 
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S. 

Sabinian  sect,  161. 
Sailors,  disabilities,  373. 
Sale. 

A    consensual    contract, 

emptio  venditio,  461. 
When    a    conveyance  or 

title,  488,  656,  817. 
Retention    of   possession 

by    vendor,    68,    257, 

258,  260. 
The  Statute  of  Frauds  457. 
Warranty  of  title,  442. 
By  one  having  no  title, 

678. 
When  followed  by  appro- 
priation, 647. 
Inadequate  consideration, 

465. 
In  market  overt,  598. 
Judicial  sale,  601,  661. 
Sale  of  things  in  genere, 

647- 
Sanction. 
Nature,  92. 
When    may  be  inflicted, 

145- 
Kinds,  143-146. 
Of  international  law,  148. 
Of  criminal  laws,  754 
For    civil    injuries,     757, 

777- 
Satisfaction,   of  judgment, 

660. 
Seal. 

Nature,  and  use,  409. 
Great,  177. 
Secondary  duties  and  rights, 
see  Duties,  Rights, 


Security,  right  of. 

Nature,  322,  346. 

Duties         corresponding, 
672,  673,  744. 

Exceptions  to  duties,  676. 

Object,  349. 
j§  Attempts  against  security, 
674. 

Title  to,  744,  745. 
Skigniory,  552,  869. 
Seizin,  650. 
Seizure  663-665. 
Self  defence,  676,  707. 
Seller,  see  Sale. 
Senatus  consultus,  162. 
Senior  judge,  3. 
Sergeant,  13. 
Servant. 

Represents      his     master, 
227,  228. 

Liability  of  master  for  his 
acts,  123,  227,  442. 

Has    no    possession     of 
master's  goods,  495. 

Duties  of,  733-735,  744- 

Duties  of  third  persons  as 

to,  319.  747- 
Status  of,    how    different 
from  an  agent,  843. 

Several,  duties  and  rights, 
see  Duly,  Rights,     Pro- 
perly. 
Service. 
Of  writ,  34. 

Contract    by     accepting, 
440,  468.' 

Servient  tenement,  224. 
Servitude,  see  Easement.      I 
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Shares  in  corporations,, 506, 

654. 
Sheriff,  10. 
Sic  utere  tuo  etc.,  696. 
Signature,  401,  490. 

Statute  of  frauds,  457. 
Silence,    when    fraudulent, 

725- 

Singular,    succession,    359, 
638. 

Sittings  of  courts,  27-29. 

Skill,  want  of,  when  negli- 
gence. 308. 

Slave,  319. 

Slavery,  extinct,  837. 

Slander  and  Libel. 

Nature,     296,    669,    711- 

715- 
Difference  between,  71 1. 
Publication,  295,  711. 
Malice,  295,  296,  715. 
Duties  as  to,  712-715,  745. 
Privileged       eommuisica- 

tions,  712,  713. 
Words  actionable  per  se, 

765. 
Libel  a  tort  and  a  crime, 
781. 
Socage,  551. 
Social  compact,  i  54. 
Societas,  361. 
Solicitor,   14. 
Solutio,  824. 
Sovereign. 

Meaning   of,   84,    87,  92, 

98,  igi. 
How  he  becomes  so,  ico. 
In   England   and    United 
States,  90/ 


Sovereign  bodies,  89. 
The  source   of  law,    9S. 

153- 

Not  subject  to  law,  ici. 
Promises  and  other  limita 

tions    on    power,    101, 

102. 
Public   officers   represent, 

227,  228,  874.. 
Duties  and  rights,  of  330. 
Duties  to,  315,  745,  suiti 

in  his  name,  750,  75 1 . 
Escheat  to,  521,  603. 

Sovereignty. 
Forms  of,  85. 
See  Sovereign. 
Special. 

Assumpsit,  445. 
Laws,  96. 
Specially  dangerous  things, 

see  Dangerous  things.^ 
Specialty. 

Nature   and    kinds,    4i2,_ 

454-456. 
Consideration,    462,    466, 
476. 
'  Specification,  600: 
specific  performance,  1 44; 
Spiritual  damage,  7.66. 
Stare  decisis,  125. 
State  of  mind. 

Reprobated  by.  law,  703,, 

704. 
In  crimes,  752, 
In  civil  injuries,  778; 
Duties  depending  on;  set 

Duties* 
In  malice,  see  Malice,- 
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St atbsj. of  United  States,. 

Law  of,  2o8u. 
Courts  of,  2ii.. 
Decisions  in  as  precedents, 

127' 

Status.- 

Meaning  of  status  and 
kindred  words;  232, 
234-236,  238s  239; 

One  person  may  have 
many,  233. 

Rights  of,' 349. 

Corresponding  duties;  6S2, 

745i  74  T- 
Assignment  of;  358, 
Eoss  of,  807; 
Representative-  and'  non- 

representive;  2-37; 
In  modern  civil  law,  837., 
Place-  in-  arrangement  of 

law,  874,  8-75. 

Statute. 

Natur£,,uz,.2j2- 

Statute  law,  1 1-2. 

Validity,  104- 

How  promulgated,,  113- 

When  takes  effect,,  II4-. 

Ancient,  1.3,7, 

Equity  of,  137. 

Citation  of,  21.7. 

Priyate,  o&  668. 

English  in  United  States,. 
208. 
Statute  oe  Frauds. 

Nature,  1 37;.  457- 

Contracts  under,  40.7, . 457- 
.(Consideration  not. in  writ- 
ing, 137, 


Statutes 

Of  Westmihsterj  2nd,  iSfij. 

191. 
Of;  quia*,  emptor 'es,  ,555; 
Of  mortmain,  193,  20.8; 
Of  limitations,  see  Limita- 
tion. 
Onuses; .i-gs;  2.085 
Statute,  books. 

113,  212. 
Stipulation,  stipulator;  453, 

461c 
Stock,  shares  of,  see  Shares 

SUBINFEUDATJONj  5  5 1,  555. 

Subject.-. 

Of  sovereign,.  92; 

Of  duties  and  rights,,  set . 

Duties,  Sights. 
Subpoena. 
To  witnesses*.  <j. 
In  .equity,  1:91. 
Subsequent,    condition,  set 

Condition: 
Substantive- iaw,  1. 
Succession. 
Nature,;  339,  616. 
Universal,  359,  617,  643. 
Singular,  359/  638. 
At  death,  616,  643.. 
Testates,  in   Roman-  law, 

623,    6*4. 
In  English  law,  see  Testa- 
ment: 
Intestate,,  in  Roman  law, 

623. 
In  English  law,  625. 
See  Administration^ 

Descent ;    of.  bankrupt's 

assignee,  66«i 
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Proposed  rules,  868. 
Successor,  see  Heir,  Succes- 
sion. 
Sui  juris,  620,  805,  806,  808. 
Suicide,  as  a  sanction,  144. 

Not  a  transaction,  388. 
Suit,  see  Action. 
Summary  jurisdictkbj,  29. 
Summons. 

Writ  of,  33,  55. 

Of  witnesses  55, 
Superficies,  539,  810. 
Superior,  92. 
Superior,  courts,  18. 

Of  common  law,  175,207. 

In  United  States,  211. 
Supersedeas,  79. 
Support,  right  to,  567. 
Supreme  court. 

Of  Judicature,  207. 

Of  United  States,  210. 

Of  States,  211. 
Surrebutter,  47. 
Surrejoinder,  47. 
Surrogates'  courts,  211. 
Suspensive  condition,  421. 


Tables. 
Chains  of  evidence,  65. 
Forms  of  action,  188. 
Persons  and  things,  245. 
Consequences,  280. 
Negligence,  311. 
Duties,  329. 
Rights  in  rem,  349. 
Bilateral     and     unilateral 

transactions,  376. 
Obstacles  to  free-will,  377. 


Express      and      implied 

agreements,  450. 
Essentialia    of    contract^ 

478. 
Contracts,  485. 
Contracts,       conveyance* 

and  releases,  491. 
Reversions    and    remain- 
ders, 533. 
Property,  594. 
Kinship,  619. 
Successions  at  death,  643, 
Wrongs,  784. 
Roman  and  English  view 

of  property,  847. 
Nomenclature  of  property 

rights,  869. 
Arrangements  of  the  law, 

877. 
Tacit  agreements,  449. 
Tastes,  offences  to,  766. 
Taxation. 

509. 
Duty  to  pay  taxes,   685, 

745- 
Tenant,   tenancy,  see  Pro* 

perty. 
Tenement,  224. 
Tenure,  518,  551,  556. 
Terminology,     legal,     88, 

220,   866. 
Terms  of  court,  27,  114. 
Territories,       of      United 

States,  law  of  209. 
Testament. 
Unilateral,  376. 
Formal,  394. 
How  executed,  394,  640 

Proof  of,  641. 
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In  Roman  law,  816. 
Devisees     and     legatees, 
Testate    succession,    640. 
See    Personal  representa- 
tive. 

Text  books   and  treatises 
on  law,  216,  219. 

Theft,  in  Roman  law,  826. 

Themis,  119. 

Thing. 

Meanings   of  word,    240, 

810. 
Obligations  so  called,  812, 

819. 
May  be  artificial   person, 

224. 
Kinds  of,  245,  246,  813. 
Corporeal  and  incorporeal, 
in  civil  law,   241,  242, 
497,  810,  845-847, 
In  English  law,  243,  846, 

847. 
True  distinction,  244. 
Movable   and  immovable 

things,  247. 
Things  real  and  personal, 

247,  845. 
Things  consumed  and  not 

consumed  in  use,  249. 
Fungible  and  non-fungible 

things,  250,  648. 
Things  in  genere  and  in 

specie,  250,  647. 
Single  things  and  collec- 
tions   of    things,    251, 

814,  816,  849. 
Principal    and    accessory 

things,  252,  253,  599. 


Things  as  objects  of  duties 
and  rights,  see  Duly, 
Right. 

Law   of  things,  794. 

Rights  of  things,  840. 

In  arrangements  of  law, 
see  Chapter  xii. 

TlGNI  IMMITENDI,    547. 

Time,  immemorial,  116. 
Tithes,  567. 
Title, 
In  general. 
Nature,    365,    369,    388, 

503.  594. 
Duties  and  rights  do  not 

arise  from,  367. 
Classification  of  duties  by, 

744-748. 
In  Roman  law,  814, 
Warranty  of  by  landlord 

and  seller,  442. 
Kinds. 
In  general,  366. 
General  and  special,  366. 
With  and  without  privity, 

368. 
To  property. 
General     divisions,     594, 

595- 

Occupation,  596. 

Accretion,  597. 

Confusion  of  goods,  599. 

Specification,  600. 

Flowing  of  water,  602, 

Escape  of  animals,  602, 
613. 

Escheat,  603,  644. 

Abandonment  or  derelic- 
tion, 612. 
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Los?,  of  thing,  6:14..  . 

Release  and;pay-meait,.6i  5. 

Gift,  646. 

Loan  of  fungibles,  648... 

Bailments,,  649. 

Feoffment  and  livery,  650. 

Delivery    of    title    deeds, 
i        651-. 

Assignment,  653, 

Entries  in  books,  654.. 

Exchange,  656. 

Partnership,  657. 

Marriage,  65-8; 

Decree,  659. 

Judgmentajid  satisfaction, 
660. 

Judicial  salej.6oi,  661. 

Bankruptcy,  662. 

Seizure,  663,, 

Distress,,  664* 

Confiscation  and  forfeiture 
665. 

Getting  possession-  of  mo- 
ney, 66(5. 

By.law,.667,,668.. 

See     Sale,     Prescription, 
Alienation,     Succession, 
Descent;.         Testament, 
Deed,  Possession-. 
Titulus,  370;  646; 
Tort,  780,  78:1. 

Traditio,. tradition,  see  De- 
livery. 

Transaction. 

Nature  371,  372,  388s 
:     Esseniialia;   naturalia  and 
'•        _accedentaluii,3?zz.4-r$:. 

Parties,  see  Party. 


Will  of  parties,  375-377= 
388. 

See  Duress,  Fraud;  Mis- 
representation; Mistake. 
Undue  influence. 

Unilateral',  and,  bilateral 
transaction,  376^  408. 

Agreements,  376. 

Expression   of  will,    388, 

389>  394- 

Express  and  implied 
transactions,  389. 

See  Contract,  Estoppel, 
notification. 

Constuctions,  see  Con- 
struction, 

Forms  in  general^  394- 
397,  408;. 

Particular,  forms,  398-405, 
see  Deed: 

Quasi  formal  transactions, 

4P.7- 
Merger,  406. 
Legality,  355,  4,1-3,  414. 
Modality,  4.1.6, 
See       Condition,        Dies, 

Demonstration,         Con- 
firmation. 
Particular  kinds-  of  trans- 

action-Sj  see-  Contract, 
Conveyance;  Release,  Title, 

and'1  under  natneqf>'each 

transaction. 
Place  in   arrangement   oi 

law,  864,  8651 

Traverse,  43. 
Treason,  97,.  756. 
Treatises,  2164  2 19^ 
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Trespass. 

Nature,  675, ''6719. 

Action- of/ see  Action. 

Trespass  on  the  ©ase,  see 
Action. 
Tria  capita,  238,  802. 
Trial. 

By  peers,  "5.    , 

By  jury,  see  Jury. 

Proceedings    on,     48-50, 
70-75. 
Triers  of- fact. 

Who  are,  5-8. 

Duties,  3,  70. 
Trover,  187,  494,  666. 
Trust. 

Nature  194,  '197. 

Breach  of  731-735. 

Cestui  que  trust,  1 97,  J20o. 
Trustee, -197,  227/228,  735. 

Duties  of,  73 1  -735. 
Turbary,  566. 
Tutf.la,  868. 
Tutok,  808. 
Twelve  tabees,  159. 

TJ. 

■  Ultimate-  sanction,  143. 
Ultra  vires,  355. 

■  Unconstitutional  acts,  ioi, 

102. 
'Undue  influence. 

Nature    and    effect,    377, 

387.  723- 
•  Called  frau'd,  72  5,  736. 
Unequal    rights,    law    of, 

■704,  :86i -863. 
'Unilateral     transactions, 
see  Transaction,  Contract. 


United  States. 

An.  aristocracy,  85,  100. 
Sovereign,  90. 
People  of,  89,  90. 
Constitution  of,  see 'Con- 
stitution. 
-law  of,   5,  n,   127,   268, 
"  20)9. 
Law       among       citizens 

aboafl,  209. 
Tenure  of  land' in,  5-70. 
Courts  of,  210. 
Precedents  in,: r-2 7. 

Universal    succession,    see 

Succession. 
Universitas  juris. 
Nature,, 3 5 9,  617. 
In     Institutes    ^Justinian, 

816. 
Titles  to,  -816. 
Universitas     rerujm,     251, 
816. 

UNWRrTTEN,  la-w,  see  'Lozv. 
Urban  servitudes,  546. 
•Use. 

Origin   and  nature,    193- 

195.  197.  545- 
Statute  of,  195,  208. 
Double  uses,  196,  200. 
Fidei  comr&issum,  194. 
Feoffee  to  •  uses  <&n&.cestui 

que  use,  1,94. 
iRjght  of  use/see Property. 

Usucatio,'6ii. 
Usufract,  1 94,  >543,  •  869. 
Usury  laws,  92. 
Usus,,ig4,  54'4.'869.    . 
Utility,  general,  154. 
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V. 

Vacation,  of  courts,  27. 

Validity  of  law,  99,  104, 
105. 

Variance,  69. 

Vassal,  550. 

Virbal,  contract,  see  Stip- 
ulation, Parol  contract. 

Verdict,  71,  72. 

Vested,  remainder,  rights, 
see  Property. 

Viae,  547. 

Villein,  558,  559. 

Vindictive  damages,  757, 
777- 

VlS  MA  JOE,  69O,  702. 

Void  and  voidable,  146. 
Volition,  261,  263,  267-269. 
Voluntary, 

Acts,  267-269. 

Waste,  517. 

W. 
Waiver,  of  rights,  123. 
Ward,  see  Gurdian. 
Warranty,  of  title,  see  Land- 
lord Sale. 
Waste,  517. 

Writ  of,  185. 
Water. 

Rights  to,  567. 
Title  to,  602. 
Way,  right  of,  566. 
Weight  .of  evidence,  67,  68. 
Westminster   2nd,    statute, 

of,  186,  191. 
Wife,  see  Husband  and  Wife, 

Married  women. 
Wild  animal,  see  Animal. 


Will. 

See  Testament. 
Of  sovereign,    see    Sove- 
reign. 
Of  parties,   see    Transac- 
tion. 
Witness. 
Attendance,  55. 
Examination,  56. 
Competency  58. 
Attestation  of  instrument 
by,  402,  409,  652,  653. 
Words. 

Meaning  of,  see  Construc- 
tion. 
Actionable,  see  Slander. 
Work  and  Labor,  count  for, 

446. 
Writ. 

Natoie    and    use,    32-33, 

178. 
Of  error,  79. 

See  Original  writ,  Process, 
Summons,  Attachment, 
Service,  Return,  Sub- 
poena, Capias,  Execu- 
tion. 
Written  documents;   force 

of.  393- 
Proof  of  contents,  53,  54. 
Written  law,  see  Law. 
Wrong  intention,  see  Inten- 
tion. 
Wrongs. 

Common  law  remedies  for 

inadequate,  186. 
Limitations    on    property 
rights  growing   out  of, 
511. 
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fature  and  kinds,  749. 
See  Crimes,  Civil  injuries  ; 

table  of,  784. 
Private  and  public,    840, 

852.  857. 


Y. 

Yearbooks,  214,  218. 
Year  to  year,  tenancy  from, 
574- 
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